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THE  defign  of  the  following  wofkhas  been 
to  colled  from  every  authentic  fource,  and 
to  afcertain,  with  as  much  precifion  as  the  fabje& 
would  admit  of,  the  genuine  principles  «f  the 
law  of  infurance ;  and  fo  to  arrange  and  methodife 
them,  that  not  only  lawyers,  but  merchants  and 
others,  might,  without  much  difficulty,  acquire 
a  competent  knowledge  of  them. 

It  is  now  many  years  fince  I  firft  conceived  the 
idea  of  attempting  fuch  a  work.  But  after  I  had 
made  fome  progrefs  in  it,  I  perceived  that,  if 
completed  upon  the  plan  I  had  adopted,  it  would 
be  found  too  ab&raft  and  elementary,  to  afford 
that  afiiftance  tp  the  commercial  world,  or  even 
to  the  profeffion  of ;  the  law,  which  it  Was  my  am- 
bition to  render  to  both. — I  perceived  that  the 
leading  principles  which  govqjn  cpntm&s  of  in- 
furance lie  within  a  narrow  compafs ;  and  that  it 
is  only  the  application  of  thofe  principles  to  par- 
ticular cats*,  that  could  form  a  work  of  general 
utility.  My  averfion  to  retrace  my  former  fteps, 
and  to  go  again  over  the  ground  I  had  fo  recently 
troddex^  concurring  with  othercircumftance*,  indu- 
ced me,  ^t  that  time,  to  lay  afide  my  defign;  and 
it  was  not  till  lately  that  I  determined  to  refume 
it.  But  though,  hi  my  new  undertaking,  I  have 
adopted  a  different  plan,  and  made  a  new  arrange 
mat  of  the  fubjed,  ftill  1  found  that  my  former 
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refearches,  and  the  colle&ions  I  had  made,  greatly 
facilitated  my  labour. 

In  work*  of  this  nature,  the  grdateft  attention 
to  method  is  necefiary.  Their  utility  in  pra&ice, 
in  a  great  meafure,  depends  on  their  being  prop- 
erly arntn^edf  Method*  however,  is  only  tifcfml 
to  far  as  it  conduct*  to  perfpiouity.  Too  Arift  an 
adhereaeh  to  methodical  arrangement  only  defeats 
the  end  which  is  meftnt  to  be  atfttped  by  it-  A 
multiplicity  of  divifions  and  fubdivifions  only  fejrve 
Mo  burthen  the  memory  and  weary  the  patience. 
i  haw  therefore  avoided,  as  much  as  poffiWe, 
divifions  too  large  and  comprehensive,  on  the  one 
hand,  and  too  trifling  and  minute,  on  the  other- 

The  different  branches  of  marine  insurance  ft 
Jblepd  themfelves  with  each  other,  that  the  forming 
of  any  diQ5n§  and  fatisfa&ory  analyfis  of  it,  is  a 
talk  o£*o  inconfiderahk  difficulty.  In  the  various 
treaties  on  this  fubjeffc.  which  I  hove  had  occafioot 
toexamintf,  I  have  feen  no  arrangement  that  I  could 
entirely  approve.— Of  the  arrangement  now  adopt* 
*d,  the  reader  will  be  able  to  form  his  own  judg- 
ment, upon  infpedion  of  the  following  analyfis,  it 
will  there  appear  that  the  fobjeft  has  been  divided, 
as  nearly -as  it  could  be,  according  to.  the  natural 
dflfcr  of  events,  from  the  firft  idea  of  the  confcn A, 
.till  the  final  dofe  of  the  tranfa&tons  upon  which  it 
is  tb  operate,  or  which  arife  out  of  It. 

The  numerous  cafes  that  have  been  decided  in 
the  courts  of  Weflmnfter^  upon  queftions  of  in- 
ftrrance  within  the  laft  60  or  70  years,  afford  the 
i>eft  materials  for*  a  treatife  on  this  fubjed. 
They  at  once  fupply  the  rales  of  law,  and  ftew 
the-  application  of  theip.— And  as  the  utility  of 
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i  work  of  this  nature  greatly  depends  on  its  befog 
as  complete  as  poflibie  within  itfelf,  fo  as  to  render 
a  recurrence  to  other  books  feldom  neceflary,  I 
have,  in  order  to  give  the  prefent  work  this  ad- 
vantage, in  as  great  a  degree  as  the  limits  I  had 
prefcribed  to  it  would  admit,  introduced  into  it 
all  the  decided  cafes  1  have  been  able  to  colled, 
upon  each  branch  of  the  fubjed,  rejecting  fuch 
only  as  I  deemed  unworthy  of  notice.— In  abridg- 
ing thefe  cafes,  I  have  obferved  one  uniform  role. 
Each  will  be  found  to  confift  of  three  diftmd 
parts; — the  fads,  the  decifion,  and  the  veafons 
affigned  for  it.-— Where  the  decifion  of  a  cafe  catt- 
not  be  .well  underftood,  without  (hewing  the  points 
infilled  upon  in  argument,  thefe  are  briefly  ftated. 
•—But  though  I  have  takon  great  pains  to  (hortea 
each  .cafe  as -much  as  the  plan  of  ttye  work  would 
admit,  I  am  forry  to  find  the  book  fwelled  to  a  fize 
confiderably  beyond  that  to  which  i  bad  hoped  to 
confine  it. 

A  few  of  the  cafes  have  never  before  been  in  print. 
Some  others  1  have  cited  from  maoufeript  notes, 
which  feemed  preferable  to  any  hitherto  publifhed* 
>  Under  each  head  I  have  endeavoured,  with  the 
requifite  perfpicuity,  to  lay  down  the  principles  of 
the. law,  as  I  have  been  able  to  colled  them  from 
decided  cafes,  and  from  the  bed  authorities,  an- 
cient and  modern,  which  1  hate  been  able  to  pro- 
cure* 

There  is  fear cely  any.  contrad  which  dffords  a 
greater  number  of  queftions  of  doubt  and  difficulty 
than  that  of  marine  infurance*  Though  the  prin- 
ciples of  the  law  applicable  to  this  contraQ,  are, 
in  general,  well  defined;  yet  the  policy  being 
ufually  of  one  uniform  tenor,  and  the  tranfadions 
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uponwfarich  it  is  to  operate,infinitely  various  and  cqq- 
plicatc4*the  confliding  rights  of  the  parties  are  often 
(b  equally  balanced,  that  jp  is  impoffible  to  decide 
between  them,  without  fometimes  reforting  to  verj- 
uice diftindions.  It  often  happens,  too,  that  the 
real  juftice  of  the  cafe,  at  between  the  parties, 
mud  yield  to  the  ft  rift  rules  of  law,;  And  it  feemt 
to  be  a  general  fubjed  of  complaint,  in  mod  com. 
mercial  countries,  (a)  that,  upoq  fuch  occafions, 
courts  of  juftice  are  fometimes  tempted  to  fcrfakc 
the  rules  of  law9  and  to  lean  in  favour  of  the  fuf- 
fering  party.  It  is  not  to  be  wondered  at,  then, 
if  the  dodrines  delivered  from  authority  in  Wejlmin* 
Jier  Hall  fliould  be  found,  in  fame  few  inftances, 
to  be  irreconcileable  witU  the  true  principles  of 
the  law  of  jafurance. 

It  is  faid  that  good  faith  fhould  prefide  in  all 
the  tranfedions  of  commerce,  and  equity  in  the  de- 
cifion  of  the  queftions  to  which  it  gives  rife.—* 
That  "good^  faith  fhould  prefide  in  all  the  transac- 
tions of  commerce,  is  a  truth  which  cannot  be  too 
frequently  repeated,  or  too  forcibly  inculcated.— 
And  that  equky  fliould,  on  proper  occafions,  have 
its  due  weight  m  the  decifion  of  commercial  quef- 
tions,  I  am  alfo  ready  to  admit*  But,  by  equity  I 
Would  not  be  ynderftood  to  mean  thofe  wild  and 
fanciful  notions  of  right,  in  which  no  two  men 
can  agree.  I  mean  that  reditude  of  judgment,  which 
is  the  refult  of  natural  reafon,  enlightened  and  dk 
reded  ty  the  wifdom  of  the  law.  Under  pretence 
of  equityt  the  law  is  not  to  be  forfaken.  Where 
that  is  clear,  it  mud  prevail,  however  hard  it  may  ap- 
pear 

(0)  Vid.  Bynk.  Quaeft.  jur.  priv.  lib.  4.  c.  5;  Strwuia,  jp. 
541,  n*$;  Ewt'fr  torn.  2»  p.  355- 
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pear  in  particular  cafes.  Hoc  quidem  perquam  durum 
e/t,  fed  Ha  lex/cripta  eft.  It  is  fafer,  perhaps,  to  *dy 
on  the  confcience  of  tUfe  law,  than  on  the  con* 
fcience  of  any  man,  however  wife  *nd  virtuouj 
he  may  be.  Omnia  funt  incerta9  cum  &  jure  dift 
cefum  eft.  Nee  praftari,  quidquam  pMeft,  quale 
futurum  Jit,  quod  pojitum  eft  in  alterim  voluntotef 
ne  dicam  libidine.  (a) 

Wherever  I  have  found  any  dtcilion,  or  any 
dodrine  advanced,  which  militated  againft  any  ac- 
knowledged principle  of  law,  I  have,  with  a  prop* 
er  freedom,  but  with  decency  and  refped,  pointed 
diem  cut  to  the  notice  of  the  reader,  with  fuch  obfer* 
vations  as  I  thought  it  my  duty  to  make  on  them* 
I  have  not,  however,  uanecefiarily  ftepped  afide  to 
make  captious  obje&ions,  I  have  only  fought,  jrhere 
die  occafion  called  for  it,  to  reftore  the  true  prin. 
eiples  of  the  law ;  and  the  better  to  enable  me  to 
do  fo,  I  have  availed  myfelf  of  the  works  of  for* 
dgn  writers  of  acknowledged  authority  upon  the 
law  of  nations,  upon  marine  law,  and  the  law  of 
infurance  ;  and  I  have  freely  had  recourfc  to  them, 
wherever  their  affiftance  would  enable  me  to  clear 
up  a  doubt,  or  to  folve  a  difficulty.  •  , 

Nothing  can  more  promote  the  true  interefts  of 
commerce,  than  that  the  law,  which  fhould  regulate 
die  contra&s  of  merchants,  (hould  be  well  under- 
ftood.  If  the  prefent  work  fhould  at  all  conduce 
to  that  end,  or,  in  any  material  degree,  advance 
the  general  profperity  of  my  country,  my  pains 
will  be  fufficiently  rewarded. 

With  refpefl:  to  Bottomry  and  Refpondentia  ;  though 
thefe  contra&s  are  not  at  prefent  much  in  ufe  in 
tfcis  country,  I  have  collected  from  the  Roman  law 

and 

{a)  Cic.  ad  fam.  lib.  9,  eptft.  16. 
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apdirom  foreign  aothop,  fcicl^  maierpls  as  feemed 
$!  nec^flary  to  enable  me  to  form*a  cdnfihent  tieatife 

ythisbra^/>£th&fuiyrf»       *,      ,  ^ 

Insurance  Upon  Laves*  and  Injur  once  againjl  Firef 
are  now  become  very  important  omtjaAs  in  t^k 
MiAtry.  Upon  each  of  thefe  I  have  put  together 
ail  the  materials  I  could  colled,  and  have  djgefted 
Aem  into  fuch  a  form,  as  feemed  mod  likely  to  ren* 
oer  tfyofe  parts  of  the  book  ufeful  to  fuch  pofons 
as  may  have  occafioa  to  confult  them*  •  - 1 
.  Having  thus  ihoxtly  explained  the  nature  and 
ctefiga  of  this  work,  I  now,  -with  confiderable  difl^ 
dence,  fubmit  it  to  the  judgment  of  my  pwn  pro- 
feflion,  and  of  the  commercial  world ;  Po/iuUm  a 
lid  ore  >  utji  quid fuperfluumi  vel  perperam  pofitum  in 
hoc  opere  inverter  it >  Ufadttrrigat  it  emendet  $  vel  con* 
Tttoentibus  oculis  pertr an/eat ;  cum  omnia  habere  in  me- 
moria9  et  in  nullo  pecmre>  divinMmfit  petimqwm  lm* 
manum.  (a) 

SAMUEL    MARSHALL. 
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Behjeant's  Ink, 
Fife,  2d.  1801. 


(a)  Bra8.  de  leg,  i. 
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TREATISE 


ON  THE 


LAW   of   INSURANCE. 


BOOK  THE    FIRST. 
CHAP.    I. 

INTRODUCTION. 

Of  Infurancet   in  general. 


I 


NSTJRANCE  is  a  contract  whereby  one  party,  in  con-  Definition  of 
flderation  of  a  ftipulated  fum,  undertakes  to  indem-      urance- 


nify  the  othef,  againft  certain  perils  or  rifks,  to  which 

he   is    expofed,    or    againft    the    happening    of   fome 

event  (a).     The  party  who  takes  upon  himfelf  the  riik 

is  called  the  infurery  fometimes  the  underwriter,  from  hi* 

fubferibing  his  name  at  the  foot  of  the  policy  -,  the  party 

protected  by  the  infurance  is  called  the  injured  ;  the  fum 

paid  to  the  infurer,  as  the  price  of  the  riik,  is  called  the 

premium  ;  and  the  written  inflrument,  in  which  the  con- 

tnfi  is  fet  forth  and  reduced  into  form,  is  called  a  policy  of 

infunnce* 

The 

(«)  Contra&ut  Aflecurationii,  id  eft  avertendi  periculi,  dicitur  contractus 
iancminatua.  Facio  dt  des,  do  ut  facias,  unde  debet  regulari  juxta 
fiaturam  contra&uum  quibus  afiimilatur ;  affimilatur  autem  emptioni  et  ven- 
ditioni, propter  pretium  quod  datur  rati  one  periculi ;  quia  qui  aflecurationcm 
facit  propter  prztium,  dicitur  eincre  eventum  periculi  Rot*  Gcnv*9  dc~ 
rjh  3.  a.  28.  decifio  39.  *.  9. 


a  IntroduRim.  [Bode  I. 

Abuf«  of  i*.  Tk*  r^s  againft  which  infurances  may  be  made  are 
furances  ?**  infinite.  Formerly  great  frauds  were  praQifed  upon 
ignorant  and  unwary  perfons,  under  colour  of  infurances 
of  different  forts,  which  the  legislature  found  it  neceflary 
from  time  to  time  to  reprefc  It  appears  that,  in  the 
reign  of  Queen  Ann,  feveral  perfons  opened  offices  for 
making  infurances  on  marriages*  births*  ehriftenings,  far* 
vice,  &c.  whofe  fraudulent  practices  were  foon  found  fo 
injurious  to  the  public,  that  by  the  ftat.  9  Ann.  c.  6.f.  57* 
a  penalty  of  500/.  is  impofed  on  every  perfon  fetting  up 
fuch  office,  and  100/.  on  every  perfon  making  fuch  in- 
furances in  any  office  already  fet  up. 

But  the  moil  mifchievous  fpecies  of  thefe  fraudulent 
infurances  is  that  upon  lottery  chances,  winch*  long  after  the 
paffing  of  the  above  ad,  fprung  from  that  fpirit  of  gaming 
which  public  lotteries  muft  always  excite  in  the  people* 
Thefe,  however,  after  many  unfuccefsful  endeavours  to 
reftrain  them  in  the  annual  lottery  afts,  have,  by  the  ftat. 
27  G.  3.  c.  1.,  which  was  made  exprefely  for  that  pur* 
pofe,  been  confiderably  diminilhed. 

The  infurances  of  greateft  public  utility,  and  to  which 
the  following  work  will  be  confined,  are, 

1.  Marine  infurances,  including  the  fubjeft  of  bottomry 
and  refpondentia,  which  are  a  fpecies  of  marine  infurance  : 

2.  Infurances  upon  lives  ;  and 

S.  Infurances  againft  lofles  by  fire. 
The  firft  of  thefe  will  be  the  fubjeft  of  the  prefeut 
book. 


Marine  Infurances. 

Marine  infurances  are  made  for  the  prote&ion  of  peiv 
fons,  having  an  intereft  in  fliips,  or  goods  on  boards 
from  the  lofs  or  damage  which  may  happen  to  them  from 
the  perils  (a)  of  the  fea,  during  a  certain  voyage*  or  a 
fitted  period  of  time  (b). 

The 

(a)  Tn  compliance  with  cuflom  the  word  ptrH  is  here  n(ed  in  a  fenfe  iti 
which  it  is  not  ufually  anderftood.  Ic  does  not  here  mean  danger,  han*r£% 
jeopardy,  according  to  its  common  acceptation ;  for  to  fay  that  a  lofs  was  oc- 
casioned by  a  particular  peril,  would,  according  to  that  acceptation,  be  to  fay 
that  (he  lofs  arofe  from  the  danger  of  fuch  lofs.    In  iufuranco  the  word  peril 

generally 
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The  utility  of,  this  contraft  coufifts  in  the  protection  it  Thiir  anlvf. 
afibrds  to  maritime  commerce,  by  dividing  lofles,  when 
they  happen,  between  many,  fo  as  to  make  them  fell 
lightly  upon  each*  and  thus  enables  individuals  to  embark 
their  whole  capitals  in  hazardous  enterprifes*  Without 
insurance,  foreign  commerce  could  only  be  carried  on  by 
the  few  who  are  wealthy  enough,  or  bold  enough,  to 
run  alone  the  rifles  which  neceflarily  attend  the  prose- 
cution of  it.  Thefe  would  engrofs  all  maritime  com- 
merce to  themfehres,  and  their  profits,  for  want  of  com- 
petition,  would  be  immoderately  high* 

The  utility  of  marine  insurances  cannot  be  better 
exprefled  than  in  the  words  of  the  preamble  to  the 
flat,  43  EUz.  c.  12.  which  recites  that,  'By  means  of 
•policies  of  infurance  it  cometh  to  pafs,  upon  the  lofi 
<or  periihing  of  any  ihip,  there  followeth  not  the  un- 
'  doing  of  any  man  *,  but  the  lofs  lighteth  rather  eailly 
«  upon  many,  than  heavily  upon  few  $  and  rather  up- 
'on  them  that  adventure  not,  than  thofe  that  do  ad- 
« venture x  whereby  all  merchants,  efpecially  of  the 
*  younger  fort,  are  allured  to  venture  more  willingly 
<  and  more  freely.' 

Much  pains  and  induftry  have  been  employed  in  fruit-  Whether  their 
kis  endeavours  to  difcover  the  origin  of  marine  infurances.  ^"J  caa  *• 
This,  like  every  attempt  to  trace  the  firft  imperfect 
beginnings  of  thofe  inventions  which  have  arifen  by  im- 
perceptible degrees  out  of  human  neceffities,  has  only 
terminated  in  doubt  and  difappointment.  Some  inquiry, 
however,  upon  this  fubjeft,  may  be  expected  in  this  place  ; 
and  yet  the  moft  careful  refearches  fcarcely  enable  us  to 
a/certain  about  what  time  this  contract  firft  came  into  ge- 
neral ufe  even  in  Italy%  where  it  feems  to  have  had  its 

origin* 

Cleirac9 

family  fignific*  the  B*fft*ing  of  the  event  or  misfortune  of  which  danger 
was  apprehended. 

(4)  Vide  VaUn.  fur  art  x!  h.  U  p.  36. — Aflccuratio  eft  conventio  do 
rebos  tut6  aJiunde  transferendis,  pro  certo  prscmio,  feu  eft  aYerfio  periculi. 
Styfm.  part  4.  c.  7.  n.  264.— Averfio  periculi  ita  dida  quod  aliquU  alteriaa 
pericvhixn  in  mari  averfum  it,  ant  in  ic  redpit.    Zocccn.  lib.  2.  c  5.  a.  x. 
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the  only  otyeft  of  their  care*  Finding  themfelves  ma£ 
ters  of  the  greateft  part  of  the  then  known  world,  which 
they  had  reduced  to  fubje&on  by  a  ferie*  of  Unparalleled 
<pnquefts,  they  might  eafily  have  engrofled  the  whole 
commerce  of  the  nations  they  had  fubdued*  But  they 
difdained  the  fober  purfuits  of  induftry,  the  want  of 
which  they  compensated  by  the  fpoils  of  the  conquered 
provinces. 

Befides,  the  jealous  policy  of  the  Reman  ftate,  by  aa 
ancient  law  eftablifhed  by  Cbdius  the  tribune,  in  the  time 
of  the  firft  Punic  war,  and  afterwards  renewed  by  the 
Julian  law,  prohibited  fenators  from  building  or  pofleffing 
{hips,  left  the  power  refulting  from  this  fpecies  of  property 
might  render  them,  formidable  to  the  ftate* 

What  commerce  they  carried  on  was  principally,  if 
not  wholly,  confined  to  the  Mediterranean)  Egaan,  and 
Euxitie  feas,  which  were  almoft  furrounded  by  their  own 
dominions,  and  guarded  by  the  armed  fleets  of  the 
ftate,  fo  as  to  remove  all  apprehenfion  of  enemies  tr.fi* 
rates.  Their  (mall  veffels  rarely  ventured  out  of  port 
but  in  fine  weather,  and  then  only  to  coaft  along  the 
ihores,  feldom  venturing  out  of  fight  of  land,  even,  in 
the  time  of  Augujlus  (a)  \  the  mere  perils  ef  thefea  muft 
therefore  have  been  to  them  very  inconfiderable*  So  that, 
whether  we  contemplate  the  extent  of  the  Raman  mari- 
time commerce,  or  the  perils  to  which  it  was  expofed,  we 
may  reafonably  conclude  that  it  did  notftand  much  in  need 
of  the  protection  of  infurance. 

Some,  however,  have  fancied  that  they  could  difcover 
in  the  Roman  hiftory,  the  firft  traces  of  this  contract— 
Livy  relates,  that  during  the  fecond  Punic  war,  certais 
contractors  employed  to  transport  ammunition  and  provir 
fions  to  Spain,  ftipulated  that  the  republic  fhouid  indent 
nify  them  againft  fuch  lofles  as  might  be  occafiooed  by 
the  enemy,  or  by  tempefts  in  the  courfe  of  the  voyage, 
"  Impetratum  fuit%  ut,  quM  nav'tbus  impenerentur  ad  exert* 
"  turn  Hifpanienfem  deferenda,  ob  kefiium  tempfflatisqve  m 
"publico  periculo  ejfent"  (b)  Others  rely  on  a  psfiagt 
in   Sucioniust  who   relate*  that  the  emperor  Clevdivb 

i» 

« 

(a)  Vid.  A**,  Onaa«*ca<fes  JUcitoi,  ch.  4&  f  9,  1*,  xx.~ 
(J)  Li  v.  Hift.  lib.  23.  a  49. 
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ki  a  time  of  fcarcity  at  Rome,  in  order  to  encourage  the 
Importation  of    corn,  took  upon  himfelf  all  the  lofs  or 
damage  that  might  be  occasioned  by  ftonns  and  tempefts 
in  its  paflage  thither.     Ntgotiatoribus  carta  lucra  proppfuit% 
fufcepto  in  Je  damnoyJi  quid  per  tempe/lates  accidijfett  et  naves, 
mercatur*  caufd,  Jabricantibus,  magna  ctmmoda  conftituiU{a) 
"Some  years  afterwards,  contractors,  who  had  been  em- 
ployed to  convey  provifions  to  the  armies  fervirtg  in  the 
provinces,  were  profecuted  for  having  fet  up  pretended 
ihipwrecks  as  a  ground  of  charge,  the  republic  having 
taken  fuch  lofTes  upon  itfelf  :  Publicum  periculum  trot  a  vi 
Umpejlaiisy  in  Hi  qua  pcrtabantur  ad  exercitus.(b) 

But  thefe  irrftances  only  ferve  to  fhew,  that  the  con* 
traftors  were  to  tranfport  the  ftoreg  purchafed  of  them  to 
the  places  of  their  detonation,  at  the  rifle  of  the  republic. 
They  have  fcarcely  a  refemblance  in  any  one  particular  to 
the  contraft  of  infurance,  and  are  to  be  looked  upon 
merely  as  a  mode  o£  -encouraging  perfons  to  fupply  the 
demands  of  the  public.  Upon  no  better  authority,  how- 
ever, than  the  above  paflage  in  Suetonius,  has  Malyno 
roundly  aflerted,  that  Claudius  had  introduced  the  cuftom 
of  infurance,  <  whereby,'  fays  he,  c the  danger  and  ad- 
f  venture  of  goods  is  divided,  re-parted,,  and  borne   by 

*  many  perfons  ; — to  the  end  that  merchants  might  aug- 

*  ment  their  traffic,  and  not  adventure  all  in  .one  bottom 
f  to  their  lofs  and  overthrow.'^)  The  fame  author  adds, 
that  '  this  cuftom  coming  to  the  knowledge  of  the  inhab- 

*  itants  of  OUrony  was  recorded  by  them,  and  fet  down 

*  for  a  law,  to  be  obferved  by  all  the  fea-coaft  towns  of 

*  France*  And  yet  -there  is  not  a  word  in  the  laws  of 
OleroHf  nor  in  thofe  of  Wijbuy  or  of  the  Hans-Toivns,  as 
colle&ed  by  Malyne  himfelf,  which  has  the  leaft  alluiion 
to  infurance. 

A  paflage  in  one  of  Cicero's  letters  is  alfo  addnced,  as  a 
proof  that  the  Romans  were  acquainted  with  this  contract. 
—Having  gained  a  great  viftory  in  Cilicia,  and  obtained 
confiderable  fpoils  there,  he  wrote  to  the  proquaflory  or 
under  treafiirer,.  Canninius  Salluft,  at  Laodicea,  in  thefe 
words  :  "  Laodicea  me  prades  accepturum  arbhror  omnis  pe~ 

"  cunie 

(«)  Surt,  «K  tS.        (£)  Liv-  lib.  2$.  ts.  3.        (0  Lex  mere  103, 
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*  eutti*  public*,  ut  et  mihi  et  popttlo  caututn  ft  ftir  vetlur* 
cpericulo."  (a)    From  this  Emerigon  (b)  would  infer  an 
drder  to  the  proquseftor  to  contract  with  perfons  who 
fliould  foe  anfwerabl*  for  the  rifk  of  fending  this  money  by 
fea  to  Rome.     But  the  fenfe  of  the  paflage  by  no  means 
warrants  this  inference.     On  the  contrary,  it  feems  that 
Cicero- only  meant  to  acquaint  the  proquafior,  that  he  would 
have  the  money  at  Laodicea,  and  there  take  fecurity  for 
its  being  paid  at  Rome,  without  any  rifle,  ekher  to  hirnfelf 
or  the  republic.     If  this  be  the  right  interpretation  of 
Gicero's  words,  it  feems,  as  Mr.  Park  has  very  property 
obferved,  (c)  to  bear  a  much  ftronger  allufion  to  the  idea 
of  remitting  the  money  by  means  of  bills  of  exchange,  than 
to  ifhat  of  infuring  agaffift  tjie  perils  of  the  fea* 

There  is  in  the  pande&s,  an  obfervation  of  Ulpian, 
which  affords  greater  colour  For  fuppofing  that  the  con- 
fraft  oi  infurance  was  not  altogether  unknown  to  the 
Romans,  than  any  of  the  paflages  above  referred  to.  He 
feys,    «  Ilia  fipulatio,  decern  mtilia  falva  fore   promittis  ? 

*  valet."  (d)  This  paflage  {hews,  however,  that  the 
eontraft  alluded  to,  whatever  it  might  have  been,  was? 
very  little  known  at  the  time  Ulpian  wrote,  fince  he 
thought  k  neceflary  to   obferve  that  it  was  not  illegal. 

Growth  of  maritime  Commerce. 

As  maritime  commerce,  when  carried  to  a  certain  ex* 
tent,  muft,  as  has  been  already  obferved,  draw  after  it 
the  contract  of  infurance  ;  and.  as  the  growth  of  the  one 
muft  neeefiarily  induce  a  correfponding  improvement  in 
the  principles  of  the  other,  we  will  here  take  a  etirfory 
view  of  the  progrefs  of  commerce  from  ks  revival  in 
Europe  in  the  twelfth  century,  to  the  period  of  its  attaining 
its  prefent  greatnefs. 

which  °  c^n!       ^™™%  ***  dark  ages  which  fucceeded  the  fell  of  the 
tributcd    to   Roman  empire,  down  to  the  twelfth  century,  all    -was 
its  revival      Gothic  barbarifm  in  the  weft  of  Europe.     Science,  litera- 
ture, commerce,  were  things  unknown,  ot  wholly  neg- 
lected.    Many  caufes  at  length  contributed  to  revive  the 

fpirit 

(a)  CSc.  AcTFam.  4.  17.  (J)  f>rcf.  4.  (r)  Introd.  ao. 

(<0  Dig.  L  45,  dc  verb,  oMSg. 
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Spirit  of  commerce,  and  renew  the  intercourfe  between 
nations. 

The  crufades,  about  the  clofe  of  the  eleventh  century,  The  cniftdes. 
opened  a  vaft  communication  between  Europe  and  the 
Eaft.  Conftantinopky  the  capital  of  the  Eqflern  or  Greek 
empire!  had  efcaped  the  ravages  of  the  northern  barba- 
rians who  had  overthrown  that  of  the  Wejl.  It  was  ftiU 
a  great  and  commercial  city,  where  the  elegances  of  pol- 
ifhed  life  yet  remained ;  and  this  became  the  place  of 
general  rendezvous  for  the  chriftian  armies  on  their  way 
to  Paleftine,  or  on  their  return  from  thence.  And  though 
the  objeit  of  thefe  expeditions  was  conqueft,  and  not 
commerce,  and  though  the  iffiie  of  them  proved  unfor- 
tunate to  thefe  romantic  and  infatuated  warriors,  their 
commercial  effefts  were  beneficial  and  permanent*  The 
crufaders  brought  back  with  them  a  tafte  for  the  refine* 
tjoents,  and  \\miries  of  the  Eaft  :  and  this  foon  created  a 
demand,  wjikh  could  only  be  fupplied  by  an  extenfive 
commerce  with  thofe  parts. 

.  The  clofe  of  the  holy  war  was  followed  by  the  inven-  Difcovcry    0f 
jtion  of  the  mariner's  compafe,  or  at  leaft  its  introduction   thc    mariner'* 
into  Europe,  about  the  year  1260.     This,  with  the  confer   "******• 
quent  improvements  in  navigation,  opened  a  wide  field 
for  maritime  enterprife. 

The  feudal  fyftem  which  had  been  eftablUhed  in  all  the  The  ere&ingor 
weftera  parts  of  Europe  by  the  northern  conquerors,  had,  corporation*. 
about  this  time,  attained  its  greateft  height,  and  the  over- 
grown power  of  the  nobles,  its  natural  concomitant, 
while  it  held  the  great  body  of  the  people  in  flavery,  con- 
trolled, or  gave  law,  even  to  the  fovereign  himfelf.  To 
create  fome  power  that  might  counterbalance  that  of  thefe 
potent  vaflals,  it  became  the  policy  of  the  monarch*  of 
Europe  to  ereft  communities  or  corporations  in  the  con- 
fiderable  towns,  with  exclufive  jurifdiftion,  and  privileges 
which  might  prote&  the  inhabitants  from  fervitude, 
or  dependence  upon  the  neighbouring  barons,  or  any 
other  than  the  fovereign  himfelf.  This  expedient  was 
firft  adopted  by  Lews  the  Grofi9  about  the  beginning 
of  the  twelfth  century  j  and  though  an  ancient  French 
author  calls  it  a  new  and  wicked  device  to  procure  liberty 
\p  flaves,  and  encourage  them  to  {hake  off  the  dominion  of 

their 
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the Ir  mafters  {a),  yet  the  effe&s  of  this  meafure  Coon  juC* 
tified  the  policy  by  which  it  was  dictated.  The  towns  be- 
came the  afylum  of  the  opprefled,  the  acquifition  of  liberty 
produced  a  fpirit  of  induftry  j  and  commerce  foon  began 
to  eftablifh  an  intercourfe  between  different  nations. 
Commerce  of  The  free  ftates  of  Italy,  which  arofe  out  of  the  ruins 
the  Umbardt.     ^f  t^e  weftern  empire,  fought,  by  the  arts  of  peace,  to 

raife  themfelves  to  that  eminence  which  others  had  ob- 
tained by  arms  and  conqueft.  During  the  12th  and  13th 
centuries,  the  commerce  of  Europe  was  almoft  entirely 
In  the  hands  of  thefe  Italians,  more  generally  known  in 
thofe  ages  by  the  name  of  Lombards,  of  whom  companies 
or  factories  fettled  themfelves  in  almoft  every  ftate  in 
Europe,  where  they  became  the  only  confideraUe  mer- 
chants and  bankers,  and  in  thofe  times  rivalled  even  the 
Jews  themfelves  in  the  arts  of  uiury.  One  pf  thefe 
companies  fettled  in  London,  from  whom  Lombard-freer, 
in  that  capital,  took  its  name.  The  rival  republics  of 
Venice  and  Genoa,  at  this  time,  took  the  lead  in  commer- 
cial adventure.  They  brought  the  rich  productions  of 
India  at  firft  by  a  northern  circuit,  through  the  Cafpian 
Sea  to  Aftracan,  and  from  thence  by  the  Black  Sea  tot 
Europe,  The  Venetians  afterwards,  having  obtained  per-p 
miffion  from  the  Pope  to  trade  with  the  infidels,  and  from 
the  Calif  of  Egypt,  the  liberty  of  trading  on  the  coafts 
of  Egypt  and  AJfyria,  opened  a  more  direct  communication 
with  India,  the  trade  of  which  they  now  wholly  engrofled, 
and  continued  the  mod  powerful  maritime  ftate  in  Europe* 
till  the  Portuguefe  doubled  the  Cape  of  Good  Hope  m  I497t 
and  eftablifhed  an  uninterrupted  communication  by  fea, 
between  Europe  and  the  Eqft  Indies.(B) 

Infurmce  top-    *   As  the  maritime  commerce  of  thefe  Italian  ftates  ap* 
»ofed  to  hw  pears  t0  ^ave  fceen  carr;eci  t0  a  verv  confiderable  extent 

brought     Into   about  the  end  of  the  13th  century,  it  is  extremely  pro- 
pic  ia  My.       bable  that  infurance  came  into  ufe  in  Italy  about  that  time. 

From  thence,  after  the  advantages  attending  it  came  to 
be  underftood,  it  was  tranfplanted  into  moft  of  the  coun- 
tries where  the  Lombards  had  eftablifhed  their  trading 
companies.  According  to  Malyne,  (r)  they  introduced 
it  into  England  fomewh&t  earlier  than  into  the  neighbour- 
ing 

,  (a)  Vid.  Hume  Hift.  vol.  a.  p,  xi 8.  (b)  Huet,  Commerce  de* 

arc  ens,  ch.  48.  £  13.  p.  311,  (0  Lex  mere,  105. 
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ing  countries  on  the  continent ;  and,  as  a  proof  of  this, 
lie  fays,  that  even  Antwerp,  in  its  meridian  glory,  bor- 
rowed infurance  from  England,  and  that  down  to  the 
time  in  which  he  wrote  (1622),  there  was  in  every  policy 
made  at  Antwerp,  and  other  places  in  the  Low  Countries, 
a  claufe  inferted,  that  it  fhould  be  in  all  things  the  fame 
as  policies  made  in  Lombara\ftreet,  in  the  city  of  London, 
the  place  where  the  Lombards  are  known  to  have  firft  fet- 
tled, and  carried  on  their  commerce  in  England,  and 
where  the  merchants  of  London  ufed  to  hold  their  meet* 
ings  before  the  Royal  Exchange  was  built. 

Anderfon  (a)  fays,  that  the  vaft  commerce  carried  on  WheftinttJ*. 
about  the  middle  of  the  16th  century,  between  England  &*** 
and  the  Netherlands,  introduced  the  practice  of  infuring 
from  lofles  by  fea,  by  a  joint  contribution.  But  the  pre* 
amble  to  the  flat.  43  Eliz.  c.  12,  which  was  paffed  in 
1601,  diftinfily  ftates,  that  it  had  been  an  immemorial 
ufage  among  merchants,  both  EngUJb  and  foreign,  when 
they  made  any  great  adventure,  to  procure  infurance  to  be 
made  on  their  fhips  or  goods  adventured.  From  this  it 
may  reafonably  be  fuppofed,  that  infurance  muft  have 
been  in  ufe  in  England  long  before  the  middle  of  the  pre* 
ceding  century. 

But  while  the  Lombards  were  fuccefsfully  cultivating  Conacre*  of 
their  commence  in  the  fouth  of  Europe,  the  fame  fpirit  £€  *«*/*■* 
began  to  manifeft  itfelf  in  the  north  ;  and  about  the  mid- 
dle of  the  13th  century,  the  cities  of  Lubec  and  Hamburgh 
opened  a  trade  with  the  Lombards*  Thefe,  however,  were 
foon  obliged  to  enter  into  a  league  of  mutual  defence 
againft  the  piracies  of  the  Danes,  Swedes,  and  other  bar* 
barons  nations  furrounding  the  Baltic.  The  benefits  re- 
taking from  this  confederacy,  foon  induced  other  towns  to 
folicit  to  be  admitted  into  it  j  and  in  a  fliort  time,  eighty  of 
the  moft  confiderable  cities  of  Germany  and  the  Netherlands 
were  received  into  this  alliance,  which  took  the  name  of 

0 

the  Hanfeatic  League.     They  fiipplied  the  reft  of  Europe 
with  naval   ftores,  and  eftablifhed  in  feveral  towns  a  fta- 
ple,  in  which  their  commerce  was  regularly  carried  on, 
under  the  prote&ion  of  this  powerful  confederacy.     Bru~   commerce   of 
get,  in  Flanders,  was  the  moft  confiderable  of  thefe.    It   the  FUmingu 

be- 
(a)  Hid.  com.  vol.  2,  p.  108. 
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became  the  centra  of  xommunication  between  the  Lorn* 
fiords  and  the  Hanfeatic  merchants,  and  the  great  empo- 
rium for  the  merchandize  of  the.  Eaft  and  Weft.    The 
Flemings  traded  with  both  in  that  city.    This  infufed  into 
them  a  habit  of  induftry,  which)  while  they,  retained  their 
ancient  free  inftitutions,   rendered    Flanders   the  mod 
opulent,  the  moll  populous,  and  the  beft  cultivated  coun- 
try in  Europe. 
Meafores     of  .'    Edward  HI.  upon  his  going  into  Flanders,  preparatory 
j&faar<*Hl.  to   to  his  firft  invasion  of  France,  about  the  year  1S40,  was 
S«mMa!   ftruck  with  the  flourifhing  ftate  of  thefe  provinces,  of 
fe&urc.inio&r  which  he  foon  difcovered  the  true  caufe,  and  endeavoured 
^*   '         -  .  to  excite  a  fimilar  fpirit  of  induftry  among  his  own  fub- 

jeds,  who,  blind  to  the  advantages  of  their  fituation*  and 
ignorant  of  the  fource  from  which  opulence  was  deftined 
one  day  to  flow  into  their  country,  negle&ed  his  wife  ad- 
monitions ;  nor  would  they  even  attempt  thofe  manufac- 
tures, the  materials  of  wjbich  they  furnifhed  to  thefe  for- 
eigners. The  .King,  however,  encouraged  Flemifb'  ar- 
tizans  to  fettle  in  his  dominions  ;  and  caufed  many  wife 
lavs  to  be  made  for  the  encouragement  and  regulation  of* 
trade,  particularly  the  flat.  1 1  Ed.  3,  c.  2,  by  whifh  all 
perfons  were  prohibited  from  wearing  any.  woollen  cloth 
but.  of  Euglifb  fabric.  By  this  he  gave  a  beginning  to  the 
woollen  manufactures  of  England,  and  Aaft.  turned  the 
a&ive  and  enterprifing  genius  of  his  people  to.  thofe  atf* 
which  have  raifed  this  country  to  the  firft  rank  among 
commercial  nations.  .  , 

Petition       a-        The  Lombards,  however,  ftill  engrafted  the  whole  of 
gMnftthcZow-  ^e  carry;ng  trade  with  England.    Some  attempts  were 

.made  by  parliament,  in  the  reigns  of  Edward  III.  and 
Richard  II.  to  encourage  Englijb  flapping,  but  without 
effe&  ;  for  we  find,  that  in  the  18th  year  of  Henry 
VI.  the  commons  petitioned,  that  no  Italian,  or  other, 
merchants,  of  the  countries  beyond  the  ftreights  of  Gib- 
raltar,  fliould  fell  here  any  other  merchandize  than  that 
pf  the  countries  beyond  thofe  ftreights.  And  the  reafon 
afligned  for  the  regulation  thus  prayed,  was,  that  the 
Italians  had  become  the  carriers,  not  only  of  the  commo- 
dities brought  from  the  countries  within  the  ftreights* 
but  alfo  of  thofe  from  the  countries  without  the  ftreights, 

which 
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which  were  not  brought  in  fuch  abundance,  nor  ibid  & 

cheap,  a9  when  they  were  brought  by  the  merchants  o£ 

the  countries  from  which  they  came.      They  prayed* 

therefore,  that  this  might  pafs  into  a  lav/  for  ten  years  y 

but  the  King  did  in*  confent  to  k.  (a)    At  length,  how*  Their      com* 

ever,  by  ftat.  1  Rkb.  S,  c.  9,  great  reftraints  were  laid,  mci;cc  reftnun- 

ftoth  upon  thefe  Italian  merchants,  and  their  commerce.  "* 

But,  befide  the  difadvantage  of  having  almoft  all  the   EngVjb     trade 
foreign  commerce  of  England  carried  on  by  ftrangers,   €kccilcd  &y  "*• 
even   the  internal  trade  of  the  country  was  continually   ^^p^,    . 
checked  m  its  growth,  or  wholly  reftrained  by  the  rapa- 
city and  bad  policy  of  the  government,  either  by  enor-        % 
xnous  and  arbitrary  impositions,  or  by  grants  of  monopolies* 
which  for  ages  operated  as  a  conftant   difcouragement 
to  induftry  and  ingenuity,  till  by  the  ftat.  21  J.  1,  c.  3, 
they  were  declared  to  be  contrary  to  the  ancient  and  fttnda* 
fntntai  laws  of  the  realm. 

It  may  be  recoRc&eA  alfo,  that  England,  from  the  time 
of  the  conqueft,  down  to  the  time  of  Henry  VII.  was  ' 
almoft  conftantly  engaged  in  foreign  or  domeftic  wars* 
The  arts  of  peace  were,  during  that  time*  exiled,  as  it 
were,  from  this  country,  and  fo  remained,  until  they  found 
hi  the  comparative  tranquillity  of  the  reign  of  that  cautious 
prince,  a  degree  of  protection,  under  which  they  began  ta 
acquire  fome  portion  of  ftrength  and  liability. 

Two  great  events  alfo,  which  happened  in  this  reign,    Dtfcoroy     of 
gave  to  the  reviving  fpirit  of  commerce,  a  new  and  ex-   <***rica,    and 
traordinary  impulfe.     While  the  Portuguefe  were  creeping   fa  to  thf^Jl 
along  the  coaft  of  Africa,  and  flowly  and  cautioufly  ex-   lndi«. 
ploring  a  paffage  by  fea  to  India  by  the  eaft,  Columbus 
conceived  the  project  of  failing  thither  by  the  weft,  and 
in  the  attempt,  difcovered  the  Weft  Indies,  and  the  vaft 
continent  of  America,  in  the  year  14-92.     The  Portuguefe 
fUll  perfevered,    and,  in  the  year  1497,  achieved  their 
great  defign.     Vafques  ie  Gama  doubled  the  Cape  of  Good 
Hope,  and  opened  a  paflage  by  fea  to  India,  China,  and 
Japan.     Europe  now  emerged  out  of  that  darknefs  In  which 
die  had  been  involved  from  the  fubverfion  of  the  Roman 
empire.     The  arts  awoke  from  a  (lumber  of  12  centuries.: 

•    So 

\a)  Vid.  R<evn\  hilt,  of  (hipping,  p.  1 2. 15. 
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Sd  tfft  a  field  for  foreign  difcovery  and  commercial  enter- 
prife  was  now.  opened  to  the  view  of  the  maritime  ftates 
of  Europe,  that  the  thirft  of  military  glory,  fc  long  pre* 
dominant)  foon  gave  place  to  the  avidity  of  wealth, 
and  a  paffion  for  adventure  in  the  newly  difcovered  re- 
gions. Colonization  followed,  and  the  Englifb  foon  formed 
valuable  fettlements  in  the  Eajl  and  Weft  Indies,  and  on 
the  continent  of  America* 
FUmtjb    com.       The  Flemings,  however,   ftill  retaining  their  ancient 

X^JWuTlL*  ^ee  "^^ti0115!  were  7**  tke  &r&  commercial  people  in 

Europe.  Their  induftry,  their  manufactures,  their  foreign 
trade,  ftill  fecured  to  them  a  high  degree  of  wealth  and 
profperity,  when  all  was  overthrown  by  the  bigotry  and 
tyranny  of  Philip  II.  Many  of  the  perfecuted  fugitives 
forfook  their  country  and  joined  their  fellow  fufferers  in 
the  Batavian  moraffes,  and  with  them,  under  the  illus- 
trious heroes  of  the  houfe  of  Orange,  bravely  vindicated 
their  liberties,  and  finally  triumphed  over  their  opprefibrs. 
Tramfcired  to  Many  alfo  fought  mn  afylum  in  England,  encouraged  and 
EtgUmd    and  protected  by  the  wife  and  beneficent  policy  of  Elizabeth. 

To  both  countries  they  carried  their  induftry  and  their 
ufeful  arts \  and  thus  was  laid  the  moft  folid  foundation 
of  that  commercial  greatnefs  and  maritime  ftrength  to 
which  England  and  Holland  afterwards  attained  ;  and 
which,  in  this  kingdom,  has  fince  been  carried  to  a 
height  unparalleled  in  the  hiftory  of  mankind. 

Marine  Law. 

The  growth  of  maritime  commerce  in  Europe,  of  which 
I  have  rapidly  traced  the  progrefs,  moft  have  been  accom- 
panied by  a  correfponding  improvement  in  marine  law* 
Several  codes  were  formed  by  different  ftates  ;  at  firft  for 
the  regulation  of  navigation,  and  for  defining  the  authority 
of  the  mafters  and  other  officers  of  (hips,  and  the  duty 
and  rights  of  the  feamen  ;  afterwards  for  the  regulation 
of  maritime  contracts. 
Ml«?ia*  law*         Th*  earlieft  fyftem  of  marine  law,  of  which  we  find  N 

any  account  in  hiftory,  was  that  compiled  by  the  Rhediansf 
after  they  had,  by  their  commerce  and  naval  victories, 
obtained  the  fovercignty  of  the  fea,  about  900  years  be- 
fore 
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fore  the  christian  sera.  Cicero,  in  his  oration  in  favour  rf 
the  Munition  law,  fays  of  that  people,  "  Rhodiorum  ufqut 
tid  noftratn  memoriam  difiiplina  navalu  ft  gloria  rtmanjit." 

Whether  their  maritime  code  merited  equal  applaufe* 
we  are  now  unable  to  determine,  becaufe  there  is  reafon 
to  fuppofe  that  it  has  not  been  transmitted  down  to  us  % 
not  at  leaft  in  a  perfect  ftate.  A  collection  of  marine 
inftitutions,  under  the  denomination  of  Rbodian  laws, 
may  be  Seen  in  Vinnius  ,-  but  they  bear  evident  marks  of 
a  Spurious  origin,  (a)  Some  have  fuppofed,  that  the  Rho- 
dian  laws  were  adopted  by  the  Romans  during  the  firft 
Punic  war,  when  they  firft  became  a  naval  power.  Others 
affirm,  that  they  were  incorporated  with  the  Roman  law, 
by  Jujtinian  and  others,  (b)  Perhaps  the  more  probable 
conjecture  is,  that  different  parts  of  thefe  laws  were,  from 
time  to  time,  adopted  by  that  people,  as  the  necessities  of 
their  marine  required.  * 

As  to  the  Phanicians,  the  Carthaginians,  the  Athenians) 
the  Corinthians,  and  other  maritime  ftates  of  antiquity, 
whether  they  had  marine  laws  of  their  own  institution,    - 
no  where  appears.     If  any  Such  ever  exifted,  they  have 
not  descended  to  our  times. 

"Hie  firft  code  of  modern  Sea-laws  was  compiled  about  j.mdphittx. 
the  time  of  the  firft  crufade,  towards  the  end  of  the  code- 
eleventh  century,  by  the  people  of  Amalphi,  who  had 
then  become  considerable  for  their  commerce  and  maritime 
power.  It  is  not  improbable,  that  this  code  consisted 
principally  of  the  Rhodian  inftitutions,  which  were  found 
ftill  in  force  in  the  countries  bordering  upon  the  Mtditcrra* 
titan  i  and  being  collected  into  one  regular  lyltem,  were, 
for  a  considerable  time,  generally  received  as  law  in  tliofis 
countries. 

But  other  ftates,  as  they  grew  into  eminence,  formed  &*/,!**  M 
new  collections  of  marine  l*w,  in  which  the  old  inftitu-  """' 
nous  were  altered  and  modified  to  fuit  the  improvements 
of  the  times,  or  their  own  particular  interests.  Great 
inconvenience  was  foon  found  to  arife  from  this  diversity 
of  rules  upon  a  fubjecr  that  had  long  been  regulated  by 
one  general  fyftem,  which  was  looked  upon  as  part  of  the 

law 
(«)  Til  Rmitig.  Pre!  3.    (*)  Vii  tr'dn  is  dominie  maris, Li.c» 
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law  bf  nations.  This  made  it  neceffary  fot  the  different 
maritime  ftates  to  form  a  new  code  out  of  all  thefe  dif- 
cordant  materials ;  which  was  done,  as  Grotius  informs 
ns,  (a)  by  the  authority  of  almoft  all  the  fovereigns  o£  Eu- 
rope. This  new  digeft  was  denominated  Confolato  del  mare*. 
It  was  originally  publiflved  by  order  of  the  ancient  king* 
of  Aragpn,  in  the  Catalan  tongue,  and  therefore  probably 
compofed  at  Barcelona,  the  capital  of  that  province,  and 
of  the  kingdom  of  Aragpn.  In  the  thirteenth  century> 
this  code  was  received  as  law  in  Italy,  the  Greek  empire* 
France  and  Germany ;  (£)  and  Vinnius  fays,  that  mod  of 
the  marine  laws  in  Spain,  Italy,  France,  and  England,  are 
borrowed  from  it.  (c)  Cufarigis  (ays  of  it,  ConfuUitus 
maris,  in  materiis  maritimis,  tanquam  universalis  confuetud* 
babens  vim  legis  invhlahiliter  attenda  ejt  apud  omnes  provincias 
et  nation*!,  (d)  So  that  it  fecms  to  be  confidered  as  2 
branch  of  the  public  law ;  and  though  not  quite  unex- 
ceptionable in  fome  reipects,  its  regulations  are  (till  of 
very  high  authority  in  every  maritime  ftate  in  Europe. 

BamtrffYrrnn       The  collection  of  fea-laws,  next  in  point  of  time,  a* 

well  as  of  celebrity,  is  that  of  Oleron,  which,  according  to 
the  French  writers,  were  digested  in  the  iitand  of  that 
same,  under  the  title  of  Roole  des  jugemens  d!  Oleron,  by 
direction  of  Queen  Eleanor,  the  wife  of  Henry  II.  in 
her  quality  of  duchefs  of  Guienne,  and  afterwards  en* 
larged  and  improved  by  her  fon  Richard  I.  (e)  But  &/- 
den  denies  this,  and  maintains  that  thefe  laws  were  com* 
piled  and  promulgated  by  Ricbardl.  as  King  of  England,  (fjf 
Thefe  Uws  are  inferted  in  the  beginning  of  the  book* 
entitled  Us  et  coutwnes  de  la  mer,  with  a  very  excellent 
commentary  on  each  lection  by  Cleirac,  the  learned  editor. 

tumoDrfiij.       The  next  collection  which  occurs  in  Cleirac,  is  that  of 

the  ordinances  made  by  the  merchants  and  mqfters  of  the 
magnificent  city  of  Wifbuy,  in  the  ifiand  of  Gothland,  an- 
ciently much  celebrated  for  its  commerce,  now  an  obfcure 
and  inconfiderable  town.  The  true  date  of  the  promulga- 
tion of  this  code  is  not  certainly  known.     Malyne  (g)  fays* 

that 

(u)  Grot.  De  jure  M.  lib.  3.  c  1.  f.  5.  n.  6.  (B)  Emtrig.  Ptef.  & 

(e)  Vimmu*  Leg.  Rhod.  p.  190.  {df)  Cufarigh>  Difc  213.  n.  14. 

{*)  CUirac -,  p.  %.  Emerig,  pref.  p.  11.      (y)  Stldai  de  dominio  mar  is,  c  13, 
Jg)  Colkdion  of  Sea  JU.WS,  p.  44. 
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that  the  laws  of  Oleron  were  tranflated  into  D fitch  by  tht 
people  of  Wijbuy,  for  the  ufe  of  the  Dutch  coaft.  By 
Dutch  I  prefume  is  to  be  here  underftood  German  ;  and  it 
cannot  be  denied  that  many  of  the  regulations  contained 
in  the  laws  of  Wifbuy,  are  precifely  the  fame  as  thofe  of 
Oleron.  The  northern  writers  pretend,  however,  that  they 
are  more  ancient  than  the  laws  of  Oleron,  or  even  theCemfola- 
to  del  mare.  Chirac  treats  this  notion  with  great  contempt* 
and  declares  that,  at  the  time  of  the  promulgation  of  the 
laws  of  Oleron  in  1266,  which  was  many  years  after  they 
were  compiled,  the  magnificent  city  of  Wijbuy  had  not  yet 
acquired  the  denomination  of  a  town,  (a)  Be  this  as  it 
toay,  thefe  laws  trere  for  fome  ages,  and  indeed  ftill  re* 
main,  in  great  authority  in  the  northern  parts  of  Eu- 
rope.    « Lex  Rhodia  navalis,9  fays  Grotius,  *pro  jure  gen- 

*  tium,  in  ilk  mart  Mediterraneo  vigebat ;  Jicut  apud  Gal* 

*  liam  leges  Oleronis,  et  apud  omnes  tranfrhenanos,  leges  W\f- 
«  buenfes.9  (b) 

With  refpect  to  infurance,  though  it  is  purely  a  maritime 
contract,  and  would  naturally  find  a  place  in  the  marine 
code  of  every  country  where  it  is  in  ufe  j  yet  not  the  leaft 
mention  of  it  is  found,  either  in  the  Confolato  del  mare,  or 
in  the  laws  of  Oleron.  In  the  laws  of  Wifbuy,  indeed,  ac- 
cording to  Cleirac's  verfion,  (c)  are  thefe  words, 

c  Si  le  maiflre  eft  contraint  de  bailler  caution  au  bourgeois 
€pour  le  navire,  le  bourgeois  /era  par  exilement  tenu  bailler  cau- 
*tion  pour  la  vie  dm  maiflre. 

€  Ceft  a  dire  que,  contre  les  hazards  de  la  mer  et  de  la  mort, 

*  il  ne  petit  echoir  de  requifttion  raifonnable  h  bailler  caution  ;  re- 

*  gulterement  le  bourgeois  doit  rifquerfon  bien,  et  le  maiflre  fa 
'liberti  et  fa  vie,  bien  y  puet  eftre  fait  polijfe  d'ajfettrancc* 

But  this  kft  paragraph,  which  alone  alludes  to  infurance, 
feems  to  be  only  a  comment  upon,  or  expofition  of,  the  fore- 
going, rather  than  a  part  of  the  original  text  j  and  its  not 
being  contained  in  Malynes  tranflation  of  the  laws  of 
Wijbuy,  ftrengthens  this  remark. 

In  1597,  the  deputies  of  the  Hanfeatk  League,  in  a  ge-  Ordinance!  of 
neral  aflembly  at  Lubeck,  drew  up  a  fyftem  of  laws  re-  J^"*-* 
laiing  to  navigation,  for  the  ufe  of  their  confederacy,  to 

which, 

(a)  CIrirae,  p.  3.— -(fl)  Grotius  de  jur.  bcL  Kb.  2.  c.  3. 
(c)  Art.  66. 
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which,  in  1614,  in  an  affembly  at  the  fame  place,  they 
added  feveral  new  ordinances.  In  thefe  regulations* 
though  the  contract  of  bottomry  is  mentioned,  there  is  not 
a  word  on  the  fubject  of  infijrance. 
Ordinance  of.  But  the  completeft  and  moft  comprehenfive  fyftem  of 
JLom'u  14.  fa^  kind,  is  the  famous  ordinance  of  the  marine,  of  Louis 

XTV.  publifhed  in  1681.  This  excellent  code  was  com- 
piled and  arranged  by  a  very  maftcrly  hand,  under  the  in- 
fpeclion  of  Colbert l,  the  celebrated  minifter  of  that  prince, 
upon  an  attentive  revifion  of  all  the  ancient  fea-laws  of 
France  and  other  countries,  with  the  affiftance  of  the  moft 
learned  men  of  the  time,  and  upon  confultation  with  the 
different  parliaments,  the  courts  of  admiralty,  and  the 
•chambers  of  commerce  in  France*  It  forms  a  fyftem  of 
whatever  experience  and  the  wifdom  of  ages  had  pro- 
nounced to  be  moft  juft  and  convenient  in  the*  marine 
inftitutions  of  the  maritime  ftates  of  Europe.  And  though 
it  contains  many  new  regulations,  fuggefted  by  motives 
of  national  intereft,  yet  it  has  hitherto  been  efteemed  a 
code  of  great  authority  upon  all  queftions  of  maritime 
law.  Lord  Mansfield^  who  appears  to  have  taken  much 
pains  to  obtain  the  beft  information,  and  to  poflefs  him- 
felf  of.  the  foundeft  principles  of  marine  law,  and  of.  the 
law  of  insurance,  feems  to  have  drawn  much  of  his 
knowledge  upon  thefe  fubje&s  from  this  ordinance,  and 
irom  the  elaborate  and  ufeful  commentary  of  Valin. 
This  may  be  perceived  in  many  of  his  judgments  upon 
queftidns  of  infurance,  though  his  lordfhip  does  not  al- 
ways think  it  neceflary  to  cite  his  authority. 

Law  of  Infurance* 

TheUaw  of  infurance  is  confidered  as  a  branch   of 

•marine -law,  and  was  borrowed   by  us  from  the  Lorn* 

%ardsy  who  firft  introduced  the  ufe  of  this  contract  into 

England.     It  is  alfo  a  branch  of  the  law  of  merchants, 

being   found   in  the   practice    of   merchants,  which   is 

itearty*fche  fame  In  all  the  countries  where  infurance  is 

«  ;-v    ift •*&;    and*   indeed,  merchants  themfelves  were,  for 

Ixw  of  Mer-  *  lonS  t,me>  th*  only  expounders  of  it.     The  law  of 

cluuu.  merchants  not  being  founded  in  the  particular  inftitutions, 

or  local  cuftoms  of  any  particular  country,  but  confifting 

of 
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of  certain  principles  which  general  convenience  hat 
eftablifhed  to  regulate  the  dealings  of  merchants  with 
each  other  in  all  countries,  may  be  confidered  as  a  branch 
of  public  law.  Non  erit  alia  lex  Ronue,  alia  Atbenis,  alia 
nuncy  alia  pofl  hoc  ;  fed  et  amnes  gentes,  et  omni  tempore  una 
eademque  lex  obtinebaU  (a) 

Betides  the  general  law  of  merchants,  there  are  cer-   p,^^ 
tain  ufages  which  prevail  in  particular  countries,   and  ufago* 
fometfmes  in  particular  branches  of  commerce.     Thefe, 
like  local  cuftoms  in  England,  have  the   force  of  law 
where  they  prevail ;   and  where  they  are  in  force,  art 
always  fuppofed  to  be  in  the  contemplation  of  the  par* 
ties  }  and  the  contract  of  infurance  is  conftrued  as  having 
been  made  with  reference  to  them.     But  then  they  muft 
appear  to  have  been  long  eftablifhed ;  that  is,  as  I  humbly 
apprehend,  they  muft  be  immemorial,  or  at  leaft  coeval 
with  the  branch  of  commerce  to  which  they  belong,  (b) 
They  muft  al/b  be  reafonable  and  legal*  otharwife  no        •     -      j 
.  notice  can  be  taken  of  them  in  any  court  of  joitice.         *\ 
If  it  be  aiked  where  the  law  of  infurance  b  to  bt 
found  \    the  anfwer  is,  in  the  marine  law,  and  in  tb* 
ciiftom  of  merchants,  which  may  be  collected,    1.  From 
the  ordinances  of  different  commercial  ftates ;   a.  From 
•the  treatifes  of  learned  authors  on  the  fubjeft  of  infurance ; 
3.  From  judicial  decifions  in  this  country,  and  others 
profeffing  to  follow  the  general  marine  law  and  the  law 
of  merchants. 

1.  Particular  ordinances  have,  as  we  have  already  feen,  ordinances  re* 
been  made  in  many  countries  upon  the  fubject  of  marine  !*"ng  to  infur- 
-law  'y  and  many  have  been  made .  to  regulate  marine  in- 
furances.  But  thefe  have  feldom  gone  farther  than  to 
define,  and  to  fanclion  by  legiilative  authority,  thofe  prin- 
•ciples  which  were  already  received  a*  law  in  att  commer- 
cial countries.  Some,  indeed,  have  added  regulations, 
dictated  only  by  national  or  particular  intereft ;  but  thefe 
are  wholly  difiregarded  elfewhere. 

The  ordinances  of  other  countries  are  not,  it  is  true,  in 

force  in  England  5  but  they  are  of  authority,  at  leaft  as 

expreffing  the  ufage  of  other  countries  upon  a  contract 

which 


{a)  Cic.  Off.  3. — [I)  But  fee  Nolle  v.  Kennoitiiy,  Doug,  492. 
poft  ch,  6.  f.  5. 
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which  is  governed  by  general  rules,  wbich  are  underftood 
to  form  a  branch  of  public  law.  Non  babent  vim  legist 
fid  rationis. 

1  The  earlieft  ordinance  now  extant  on  the  fubjeft  of 
infurances,  it  that  of  Barcelona*  which,  though  without 
a  date,  yet  from  circum  fiances  difclofed  in  it,  muft  have 
been  publifhed  about  the  year  1435*  Emerigon  fixes  the 
period  of  its  publication  in  1484.  (a)  But  this  cannot 
be  correcTr  5  for  after  the  crowns  of  Aragon  and  Cafiih 
were  united  by  the  marriage  of  Ferdinand  and  Ifabella  in 
1465,  Catalonia*  of  which  Barcelona  is  the  capital,  became 
fttbject  to  the  laws  of  the  united  kingdom,  and  from  that 
time  no  laws  were  promulgated  as  from  that  city.  It  ap- 
pears that  this  was  not  the  firft  ordinance  publifhed  oft 
this  filbjeft;  for  it  recites,  that  *  whereas  in  times  pafi 
*  but  few  ordinances  ofinfuranee  have  been  made*  this  defecl  re- 
4  quires  amendment*  &c. 

-  -The  next  ordmance  on  this  fubjeft  was  publifhed  at 
Florence  in  the  year  1523,  after  that  city  had  been  raifed 
*6  a  high  degree  of  commercial  greatnefi  by  the  wifdom 
•afcd  abilities  of  the  family  of  Medicis. 

The  Emperor  Charles  V.  in  1551,  published  a  number 
-of  regulations  concerning  maritime  commerce,  called  the 
Caroline  code,  to  which  his  fon  Philip  IL  added  feveral 
•new  ordinances  in  1563  and  1565. 

Befide  thefe,  feveral  other  ftates,  and  even  particular 
cities,  in  more  modern  times,  have  promulgated  their 
refpeftive  codes  of  marine  law,  and  regulations  of  infii- 
rance.  Moft  of  thefe  will  be  found  collected  in  the  fe*- 
ond  volume  of  Magens*  to  which,  in-  the  following  work 
we  mail  have  frequent  occafions  to  refer.  But  in  the 
celebrated  ordinance  of  the  marine  of  Louis  XIV.  above 
alluded  to,  will  be.  found  the  beft  and  moft  complete 
fyftem  of  pofitive  law  for  the  regulation  of  infurances,  that 
has  yet  appeared  in  any  country.  Still,  however,  it  muft 
be  obferved,  that  many  of  the  regulations  contained  in 
this  ordinance  were  diftated  by  national  intereft,  and  are 
contrary  to  the  general  law  upon  the  fubjeft. 

In  England^  where  the  prattice  of,  infurance  has  been 
•the  moft  extenfive,  fewer  pofitive  laws  have  been  made 

ta 


(*)  Emcrig.  Pref.  \l. 
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to  regelate  it,  than  in  any  other  country ;  and  hero* -the 
practice  of  it  wkh  us  has  been  found  moft  conform* 

able  to  the  general  ufage  of  trade.  Some  few  Statutes 
have  paSTed,  from  time  to  time,  to  reftrain  the  abufes  of 
infurance,  but  not  one  has  yet  been  made,  either  to  as- 
certain any  old  principle,  or  to  fanftion  any  new  one. 
This  may  be  accounted  for,  not  by  fuppofing,  with  a 
learned  writer  on  the  law  of  infurances,  that  this  law 
was  already  well  fettled,  and  its  principles  understood 
in  moft  of  the  neighbouring  commercial  countries,  before 
the  ufe  of  it  became  extenfive  in  England ;  (a)  but  be- 
caufe  the  law  of  merchants  is  considered  as  a  branch  of 
the  common  law,  (i)  and  therefore  the  cuftom  of  mer- 
chants, in  amy  one  particular,  being  once  clearly  afcertained 
in  any  of  the  fupreme  courts,  acquires  from  thenceforth 
the  force  of  law,  without  the  San&ion  of  any  higher 
authority.  It  would  therefore  have  been  an  ufelefs  labour 
for  the  legiQature  to  eni£t  thofe  very  ufages,  by  pofime 
law,  which  are  already  considered  as  part  of  the  law  of 
the  land.  Befides,  what  is  or  is  not  the  cuftom  of  mer- 
chants is  much  better  afcertained  in  the  investigation  of 
particular  cafes,  in  courts  of  juftice,  than  it  could  be  by 
parliament,  with  all  the  information  and  affiftance  it  could 
obtain* 

Magens$  indeed,  wonders  that  the  legislature  had  not 
laid  down  feme  complete  fyftem  of  regulations  concerning 
infurances ;  and  yet  he  acknowledges,  "  that  whenever  a 
trial  at  law  takes  place  between  an  infured  and  ah  infurer, 
the  wifdom  and  impartiality  of  the  judges,  in  fumming  up 
the  evidence,  and  directing  the  jury,  leaves  no  room  to  doubt 
that  the  verdifl  will  be  according  to  right  and  equity/*  (c ) 
Still,  however,  he  feems  to  have  conceived  a  ftrong  deSire 
to  have  a  grand  fyftem  of  marine  jurifprudence  ere&ed  in 
this  country,  and  it  is  probable  that  he  meant  hixnfelf  to 
have  been  the  principal  architect  But  he  appears  to  hava 
been  unable  to  engage  thofe  at  the  head  of  the  govern- 
ment to  enter  into  his  views,  and  he  peevifhly  tells  us, 
that  « it  feems  to  be  the  common  maxim  of  thofe  who 
St  at  the  helm  in  thefe  kingdoms,  when  things  are  not 
very  urgent,  to  leave  merchants  to  agree  among  them- 

(elves, 

[a)  Vid.  Minor  on  Infor.  p,  n.—{b)  Winch.  24.— (c)  M*> 
fens,  Prc£ 
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Alvas,  attd  work  on,"  A  perfon  lefc  fond  of  erefting 
new  fyftems  might  fay,  perhaps,  that  he  could  not  have 
given  a  better  proof  of  their  wifdom. 

foreign  tread-        2.  As  to  treatifes,  the  earlieft  now  extant  on  the  fubjeft 

*"•  of  infurance  is  that  entitled  Le  Guidon  de  la  tner,  which  is 

found  in  the  collection  of  marine  institutions,  publifhed 

L*  GuUmu         at  Rouen,  in  167 1,  by  Cleirac,  under  the  title  of  Les  us  et 

coutumes  dt  la  men  This  work  is  evidently  the  production 
of  a  much  earlier  period  than  that  of  its  publication  by* 
Cleirac ;  and  yet  its  contents  plainly  (hew  that  it  could 
not  have  been  written  till  after  the  practice  of  infurance 
had  become  pretty  general,  and  moft  of  its  principles 
well  underftood.     We  may  therefore  reafonably  conclude 

GW**  that  it  was  written  about  the   15th  century.     Cleirac  in- 

forms us,  u  that  it  was  originally  compofed  for  the  ufe  of 
the  merchants  of  Rouen,  and  is  fo  complete  in  itfelf,  that 
it  fully  explains  all  that  is  necefTary  to  know  on  the  fub- 
je&  of  marine  contrails  and  naval  commerce ;  and  that 
nothing  is  wanting  to  it  but  the  author's  name/'  Many 
faults  which  had  crept  into  it,  through  time,  and  the 

'  carelefsnefs  of  copiers,  have  been  corrected  by  the  editor, 

who  has  enriched  the  whole  by  a  very  learned  and  excel- 
lent commentary  of  his  own. 

fUSte.  France  has,  in  more   modern   times,  produced  three 

very  valuable  treatifes  on  the  fubjeft  of  influences.  Va- 
liri%  commentary  on  the  ordinance  of  the  marine  is  of  the 
higheft  value  upon  every  topic  of  marine  law-  On  the 
branch  which  relates  to  infurance,  his  commentary   is 

T*hi*r.  clear,    acute   and    inftru&ive.      Pothier,  in  his  treatife 

on  contracts,  unites  the  mod  profound  learning  with  the 
pureft  morals  and  the  moft  comprehenfive  judgments 
That  upon  infurance,  is  neat,  concife,  and  mafterly. 
JEtnerigon,  whofe  treatife  is  confined  to  the  fubject  of  in- 
furance, unites  great  learning  with  great  practical  knowl- 
edge. His  book  is,  of  all  the  foreign  publications  on  this 
fubjeft,  the  moft  ufeful  to  an  Englijb  lawyer* 

Many  other  publications  on  this  fubject  have  appeared 
in  different  countries,  and  in  different  languages,. the  moft 
confiderable  of  which  are  Roccus,  Cafaregis,  Loeennius* 
Bynterjboek,  and  Santerna.  To  thefe  we  ihall  have  frequent 
occafion  to  refer  in  the  courfe  of  the  prefent  work* 

It 
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•  It  is  not  a  little  lingular,  that  in  England,  where  the  Ag/Jjftanthoi* 
pra&ce  of  infurance  has  been  more  extenfive  than  in  any 
other  country,  fo  little  was  publifhed  on  this  important 
fobjeft,  till  within  the  laft  twenty  years.     Malyne,  Molloy, 
Beawes,  Poftlethwake,  and  fome  others  lefs  worthy  of  no* 
tice,  have  each  in  their  refpeftive  publications,  given  a 
fhort  chapter  or  two  on  the  fubjeft  of  infurances.     Mr* 
JUagens,  a  merchant,  in  1755,  republifhed  in  two  vol- 
umes quarto,  his  EJfay  on  Infurances,  which  he  had  before 
publifhed  in  German  at  Hamburgh.     The  eflay  itfelf  occu- 
pies but  a  fmall  portion  of  the  firft  volume.    It  fhews,  how* 
ever,  a  confiderable  degree  of  practical  knowledge  of  in- 
furances, derived  from  the  ordinances,  of  different  coun- 
tries :  but  the  book  would  have  been  much  more  valuable 
hail  the  author  been  better  acquainted  with  the  general 
treatifes  on  this  fubjeft.     The  reft  of  the  work  coniifts  of  a 
number  of  calculations  of  averages,  of  letters  and  ftate 
papers  relating  to  commerce,  a  collection  of  marine  and 
commercial  ordinances,  treaties  of  commerce,  and  other 
matters,  which  are  often  of  great  utility.     Mr.  Wejket,  a 
merchant,  has,  in  a  fort  of  alphabetical  arrangement)  put 
together  a  large  quantity  of  materials  on  the  fubje&  of 
infurances,  and  of  a  variety  of  other  matters  little  con- 
nected with  infurance.    Mr.  Millar,  a  learned  advocate  of 
the   Scotch  bar,   publifhed   at   Edinburgh,  in  1787,  the 
Elements  of  the  law  relating  to  infurances,  in  which  he  dis- 
covers great  knowledge  of  his  fubjedt,  derived  both  from 
foreign  and  Englj/b  books.    To  Mr.  Park  the  profeffion 
of  the  law  and  the   commercial  world  are  much  in- 
debted for  his  Syftem  of  the  law  of  infurances  s  *  book 
lb  generally  known  that  it  will  be  unneceffary  for  me  to 
lay  more  of  it  upon  the  prefent  occafion. 

3.  With  refye€tto judicial  decifions,  none  are  confidered as  t„dickl  dcd- 
binding  authorities  in  oar  fuperior  courts,  but  fuch  as  have  »on* 
been  there  determined,  and  even  thefe  may  be  re-confider- 
edj  and  if,  upon  a  full  examination, they  are  found  to  mili- 
tate againft  any  clear  and  indifputable  principle  of  law,  they 
may,as  in  other  cafes,  be  overruled.  As  to  foreign  deciiions, 
though  they  are  of  no  authority  in  our  courts,  yet  fome 
few  will  be  found  cited  in  this  work,  in  order  to  fhew, 
upon  doubtful  points,  how  learned  men  in  other  countries 

F  have 
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-    Lave  underftood  the  principles  of  that  law,  which  is  fup» 
pofed  to  be  in  force  in  this.     Valet  pro  ratione,  mm  pro  in* 
trodutlo  jure. 
When  a&ions       Though  foreign   commerce  increafed  considerably  in 

SThJSTEte  ^e  rei8n  of  QueeIX  ^izabetb,  and  infurance  probably 
the  count  of  increafed  in  a  like  degree,  yet  it  appears  to  have  fur- 
MTefiminfer.       rallied,  but    few  fubjects  of  litigation    in  the  courts   of 

Weftmitifter,  till  towards  the  ciofe  of  that  reign.  The  firft 
cafe  upon  infurance  which  we  find  in  any  book  of  reports 
is  mentioned  by  Sir  Edward  Coke,  (a)  and  he  notices 
it  as  a  mere  novelty. — It  appears  to  have  been  an  action 
brought  in  the  30th  year  of  Queen  Elizabeth,  on  a  policy 
on  a  fliip,  from  Melcombe  Regis  to  Abbeville.  The  lofs  al- 
leged wat  by  detention  of  the  King  of  France  in  the  river 
Soane.  After  a  verdict  for  the  plaintiff,  the  defendant 
moved  in  arreft  of  judgment,  on  the  ground  that  the  fact 
in  iflue,  namely,  the  detention,  arofe  out  of  the  realm, 
and  therefore  could  not  be  tried  in  London.  But  it  was 
refolved  by  the  court,  that  the  promife,  which  was  the 
ground  of  the  action,  being  made  in  London,  the  caufe 
might  be  tried  there  *  and  that  the  detention,  which  was 
the  fact  in  iflue,  was  not  the  ground  of  the  action,  but  a 
breach  of  the  aflumpfit. 

The  reafon  why  fo  few  actions  at  common  law  were 
brought  on  policies  of  infurance  before  the  above  period, 
is  very  diftinctly  fet  forth  in  the  preamble  to  the  ftat.  43 
Eliz.  c.  12,  which  recites,  that  « Whereas  heretofore  at 
<  furers  have  ufed  to  {rand  fo  juftly  on  their  credits,  that 
€  few  or  no  controverfies  have  arifen  thereupon  ;  and  if 
•any  have  grown,  the  fame  have,  from  time  to  time, 
€  been  ended  and  ordered  by  certain  grave  and  difcreet 

*  merchants,  appointed  by  the  Lord  Mayor  of  London,  as 

*  men,  by  reafon  of  their  experience,  fitteft  to  underftand, 
€  and  fpeedily  to  decide,  thofe  caufes.'  It  further  recites, 
• that  of 'late  years,  divers  perfons  have  withdrawn  them- 
selves from  that  arbitrary  courfe,   and  have  fought  to 

*  draw  the  parties  aflured,  to  feek  their  monies  of  every 
«feveral   afllirer,  by  fuits  commenced   in  her  Majefrys 

*  courts,  to  their  great  charges  and  delays.' 

Ancient  mo<fe  From  this  recital  it  appears  that,  before  the  pafling  of 
^  fettling  dif.  that  ^  almoft  aU  di<pUtes  arIfing  upon  contraas  0f  ;*. 

furance, 
(a)  6  Rep,  47,  b. 
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iurance,  werecfottted  aDBiiadjMftwtby  arbitration /and  with-> 
out  reforting  to  any  legal  proceedings.  And  there  feems 
to  have  been  a  particular  tribunal  .for  fuch  arbitrations 
eftabtiihed  in  London,  crimpoftd  of  perfons  annually  ap- 
pointed by  the-  Lord  Mayor,  in  imitation  of  fome  fuch 
eftablifkments  in  other  countries.  Malyne  informs  us  that 
there  was  an  Office  of  AJfurances  in  the  weft  fide  of  the 
Royal  Exchange,  where  infurances  were  made,  and  to 
which  belonged  certain  commiffioners  who  were  annually 
chofen,  and  who  were  probably  the  grave  and  difcreet 
merchants j  alluded  to  in  the  above  recital. 

The  fame  author  adds,  that  the  authority  of  thefe  com* 
miffioners  was  confirmed  by  aft  of  parliament,  in  the 
latter  time  of  Queen  Elizabeth,  <  for  the  obtaining  whereof/ 
fays  he, '  I  have  fundry  times  attended  the  committees  of 
( the  find  parliament,  by  whofe  means  the  fame  was  en- 
*  a&ed  •,  not  without  difficulty,  becaufe  there  were  many 
cfuits  in  law  by  a&ion  of  ajjumffit  before  that  time, 
f  upon  matters  determined  by  the  commiflioners  for  aflii- 
'ranee,  who,  for  want  of  power  and  authority,  could 
•not  compel  contentious  perfons  to  perform  their  ordU 
€  nances ;  and  the  party  dying,  the  affltmj>fit  was  accounted 
«  to  be  void  in  law.'  (a) 

From  this  it  is  plain  that  the  decifions  of  the  commit  The  court  ©f 
fioners  did  not  give  entire  fatisfaction  in  all  cafes  ;  and  po^^csof  infu- 
either  the  infurers  began  to  decline  their  jurifdiftion, 
and  fo  drove  the  infured  to  feek  their  remedy  by  actions 
at  common  law,  or  the  infured  themfelves  began  to  prefer 
that  mode  of  proceeding.  But  be  this  as  it  may,  the  novel- 
ty was  thought  a  great  grievance,  and  the  more  fo,  as  a  fepa- 
rate  action  was  brought  againft  each  underwriter  ;  fo  that 
it  was  thought  expedient  to  give  a  check  to  this  practice, 
and  therefore  the  ftatute  we  have  juft  mentioned,  « gives 
« power  to  the  Lord  Chancellor  to  award,  under  the  great 
*feal,  a  commiffion  to  be  renewed*  yearly,  for  the  deter- 
'  mining  of  caufes  arifing  on  policies  of  infurance  entered 
'  in  the  office  of  infurancer  in  London  ;  to  be  directed  to 
'the  Judge  of  the  Admiralty,  the  Recorder  of  London, 
«two  doctors  of  the  civil  law,  two  common  lawyers, 
'and  eight  difcreet  merchants,  or  to  any  five  of  them* 
'  who   are   empowered  to  hear  and  determine   all  fuch 

'  caufes 


(a)  Mai.  Lex  mere.  106. 
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« caufes  in  a  fummary  courier  «Mmit  ftmalities  *£  pro- 
'ceeding;  and  to  bring  parties,  before  them,  erafniae 
<  witneffes,  and  enforce  their. decrees  fay  imprifosunent  of 
«the  parties  difobeying  them/  From  thefe  decrees, 
however,  an  appeal  is  given  by  bill  in  chancery. 
It*  powers  en-  '  Thi*  feems  to  have  been  little  more  than  a  confirmation 
tag°4*  of  the  authority  aJTumed  by  the  commiffioners  of  the 

Office  of  AJfuranctSy  with  a  grant  of  the  power  of  enforcing 
their  decrees.  But  it  happened  in  this,  as  it  has  in  moft 
cafes  where  it  has  been  attempted  to  innovate  open  the 
modes  of  adminiftering  juftice  prefcribed  by  the  common 
law,  that  this  new  jurifdiftion  was  found  defective  in 
many  refpeds,  and  therefore  the  flat.  13  &  14?  C.  II* 
c.  23,  provides,  <  that  three  inftead  of  five  commiffioners, 
'  (of  whom  a  doftor  of  the  civil  law,  or  a  barrifter  of  five 

*  years  ftanding,  fhall  be  one,)  may  aft  \  that  they  (hall 

*  have  power  to  punilh  witneffes  for  wilful  delay  \  to 
€dire&  admiralty  commiflions  to  iffue  fen:  the  examina- 
f  tion  of  witneffes  beyond  fea ;  to  enable  one  commiffioner 
« to  examine  witnefles  going  to  fea  before  a  court  can 

*  be  fummoned,  notice  being  given  to  the  adverfe  party.* 
..    .      „-        But  with  all  thefe  additional  powers,  the  court  did  not 

vie.  long  continue  to  exercife  its  fun£Hons,  and  foon  fell  into 

difufe.  To  this  many  caufes  contributed  %  L  Its  juris- 
diction being  confined  to  fuch  infurances  only  as  related 
to  merchandize^  the  court  could  not  proceed  in  a  cafe  upon 
any  other  fpecies  of  infurance,  (a)  and  the  parties,  in 
fuch  cafe,  were  obliged  to  refort  to  the  courts  of  common 
law.— 2.  It  was  determined,  how  properly  it  is  not 
now  neceffary  to  inquire,  that  it  was  no  bar  to  an  aftion 
on  a  policy  in  one  of  the  courts  of  TFt/lminfter,  to  allege 
that  the  plaintiff  had  before  fued  the  defendant,  for  the 
fame  caufe,  in  the  court  of  policies  of  infurance,  and  that 
his  fuit  was  there  dtfmiffed.  (J?)  And  it  is  not  a  little 
lingular,  that  though  this  was  decided  in  the  year  1656, 
before  the  ftat  13  &  14  C.  II.  ;  yet  the  framers  of 
that  aft  made  no  provifion  to  remedy  a  defeft  thai.mnft 
fooner  or  later  prove  fatal  to  the  jurifdi&ion  of  the  .court. 
r-3.  It  was  doubted  whether  its  jurifdiftion  was  not 
f  onfined  to  fuits  brought  by  the  infured  againft  the  infurer* 

and 


+>  ' 


(*)  R-  &»<&r  v.  QjbStj*  1 66, 172*— (b)  JL  Cum**.  Me^ 
%  Sid.  ui. 
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and  whether  it  could  afford  any  relief  upon  a  complaint 
made  by  the  latter  againft  the  former*  (a) — It  has  been 
faid  aMo»  that  the  jurifdi&km  of  the  court  was  confined 
to  fuch  canfes  cnily  as  arofe  in  London.  (A)— It  is  true 
that  the  power  given  by  the  a&  is,  « to  hear  and  deter* 
4  mine  canfes  anting  on  policies  of  aJTurance,  fuch  as  are 
<iiow,  or  hereafter  fhall  be.  entered  in  the  office  of  af 
Jurances  in  the  city  of  London*  But  we  learn  from  Ma* 
Jyne  (c)  that  in  this  office  all  policies  were  regiftered  verbatim, 
to  the  end  that  if  a  policy  fhould  be  loft,  the  infured  might 
not  be  without  evidence  of  the  contract ;  fo  that  it  would 
feem  that  the  objelt  of  the  above  claufe  was  not  to  confine 
the  jurifdi6n*on  of  the  court  to  policies  made  in  London* 

But  befide   the   defefts  of  jurifdi&ion  in  the  court, 
and  the  conftant  partiality  of  Englifbmen  for  the  common 
law  forms  of  judicature,  another  caufe,  appearing  on  the 
face  o£  the  ftatute  itfelf ,  mnft  have,  in  fome  degree,  con- 
tributed to  its  downfall.   The  a&  direds,  «  that  the  commif- 

*  doners  fliall,  once  in  every  week  at  leaft,  meet  and  fit  upon 

*  the  execution  of  the  commiffion;  and  that  no  per/in,  by  vir- 

*  tue  of  the  off,  might  claim  or  exaB  any  fee  y  for  any  matter  or 

*  caufe  concerning  the  execution  of  the  commiffion!  With  fuch  a 
claufe  in  the  aft,  it  will  not  be  wondered,  if  the  judges 
and  officers  of  this  court  did  not  attend  with  the  re- 
quifite  punctuality  to  the  difpatch  of  bufinefs.  Indeed 
it  would  feem,  from  an  obfervation  of  Mr.  Juftice  Twif- 
deny  in  the  cafe  of  Suiflerv.  Coe!,  that  the  proceedings  in  this 
court  where  no  forms  of  proceeding  were  to  be  obferved,  were 
even  more  dilatory  than  in  the  courts  of  Weftminjler.  (d) 
—It  is  remarkable,  too,  that  the  ftat.  6  G.  I.  c.  1 8,  which 
authorizes  the  eftablifliment  of  the  two  infurance  compa- 
nies, exprefsly  provides  that  all  actions  on  the  policies  of 
thefe  companies  fhall  be  brought  in  the  courts  of  Wejlmin* 
fier.    This  fhews  that,  at  that  time,  the  court  of  policies  of 

infurance  was  already  fallen  into  difufe,  or,  what  is  more 
probable,  that  it  was  fallen  into  difrepute,  and  that  thofe 
who  promoted  thefe  eftablifhments  meant  to  ouft  that 
court  of  all  jurifdiftion  in  fuits  upon  their  policies* 

From  this  time,  it  may  be  reafonably  fappofed,  that  all    Common   l*w 
fiiks  on  policies  of  infurance  vrere  brought  in  the  courts  of  courtt« 

common 

(a)  Ddbye  v.  Proud/oat*  1  Slow.   396— (3)  Party  lntrod. 
45— ->(<■)  Lex  men;.  115.— {d)  2  Keb*  930. 
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common  law ;  and  yet  but  few  queftions  on  this  fubje£k 
appear  to  have  been  determined  in  the  courts  of  Weft* 
minfter  before  the  middle  of  the  laft  century.  Whether 
this  arofe  from  the  number  of  infurances  in  England  being 
inconfiderable,  compared  to  what  they  have  fince  become* 
or  from  the  parties  being  ftill  in  the  habit  of  fettling  their 
differences  by  arbitration,  or  from  both  thefe  caufes  united, 
it  is  not  eafy  now  to  determine.  This,  however,  is  certain* 
that  after  fome  of  the  decifions  of  the  courts  of  Weft- 
minfter^  upon  queftions  of  infurance,  came  to  be  gene* 
rally  known,  the  confidence  which  the  juftice,  impar- 
tiality, and  ability  of  thofe  courts  infpired  throughout 
Europe^,  foon  induced  the  merchants  of  all  countries  to 
prefer  Englifh  infurances  to  thofe  of  any  other  country. 
Even  our  enemies,  in  time  of  war,  were  not  afraid  to 
rely  on  Britijb  juftice,  and  they  ftill  continued  to  caufe  the 
greateft  part  of  their  infurances  to  be  effected  in  London^ 
fuch  infurances  being  for  a  long  time  moft  unaccountably 
tolerated  by  the  Britijb  government.  (0) 

Lord  C.  T.  Lee.       During  *^e  t*me  when  Lord  Chief  Juftice  Lee  prefided 

in  the  court  of  Bang's  Bench,  many  cafes  came  before 
him  which  were  chiefly  decided  at  Nift  prius}  but  upon 
fuch  juft  and  found  principles,  that  very  few  of  then 
afterwards  came  before  the  court  for  reconfideration. 

XMcAMamjUld.       Upon  J-ord  Mansfield's  fucceeding  to  the  fame  high, 

office,  upon  the  death  of  Sir  Dudley  Ryder,  he  foon  found 
a  considerable  influx  of  bufinefs  to  the  court  of  King's 
Bench,  arifing,  in  a  great  meafure,  from  the  celebrity 
of  his  own  talents.  A  great  increafe  of  infurances, 
not  only  upon  Britijb  commerce,  but  likewife  upon 
that  of  other  countries,  produced,  about  this  time,  a 
number  of  caufes  upon  this  fubjecl,  to  which  it  be- 
tame  ncceflary  for  him  to  turn  his  particular  atten- 
tion \  and  indeed  he  feems  to  have  taken  pkafure  in 
the  difcuffion  of  queftions  arifing  upon  this  contract,  in 
which,  more,  perhaps*  than  upon  any  other  fubjed,  he 
displayed  the  powers  of  his  great  and  comprehenfive  mind. 
From  the  books  of  the  common  law  very  little  could  be 
obtained  :  but  upon  the  fubjett  of  marine  law,  and  the 
particular  fubjecl  of  infurances,  the  foreign  authorities 
were  numerous,  and  in  general  fatisfa&ory.     From  thefe, 

and 

(a)  Sec  this  fubjetf  fully  conGdered  infi  *h»  *»-f»  h 


Chap,  I/)  InfrvduffiotL  99 

and  from  the  information  of  intelligent  merchants,  he 
drew  thofe  leading  principles,  which  may  be  confidered  as 
the  common  law  of  the  fea,  and  the  common  law  of  mer- 
chants, which  he  found  prevailing  throughout  the  com- 
mercial world,  and  to  which  almoft  every  quefUon  of  in- 
fiirance  was  eafily  referable.  Hence  the  great  celebrity  of 
his  judgments  upon  fuch  questions,  and  hence  the  reipeft 
they  commanded  in  foreign  countries,  (a) 

Many  great  and  important  queftions  on  the  law  of  in* 
fiirance  have  occurred  fince  Lord  Mansfield's  time,  the 
deofion  of  which  proves  that  neither  the  learning  or  the 
talents  of  the  judges  of  Wefiminfier  Half,  have  been  di- 
minifhed  fince  he  retired  from  it.  Nothing,  indeed,  in 
the  hiftory  of  the  prefent  reign,  affords  a  ftronger  proof 
of  his  Majeftys  paternal  regard  for  the  welfare  and 
happinefs  of  his  people,  and  of  his  care  of  public  morals, 
than  the  choice  of  the  perfons  who  have  been  ap- 
pointed to  £B  the  high  judicial  offices  in  the  courts  of 
We/hwnfttr. 

CHAP. 


(a)  Of  this  there  cannot  be  a  better  proof  than  the  follow- 
ing : — Emengon,  though  not  altogether  free  from  national  pre- 
judices, after  giving  an  account  of  the  decifion  of  the  court  of 
King's  Bench,  in  the  cafe  of  Lavabre  v.  Waker*  concludes  with 
thefe  words ;— On  ne  fauroit  s'empe'eher  d'admirer  cette  ma* 
niere  de  prodder,  quelque  eloigned  qu'elle  fbit  de  nos  moeurs  ; 
ext  Ptmpreffion  que  fait  la  vertu  fur  nous  eft  fi  forte,  que  nous 
Paimons  juiques  dans  nos  ennemis  m&mes.  (Ceci  etok  €crit  en 
1 781.)— TWfl  vis  frobitati*  tft,  ttt  earn  in  bofie  ehttmy  ttgam**. 
Cic.  dkanidttay  c  9.  Les  juges  en  Angleterre  ne  orient  pas, 
qneicfoit  aflezde  bienfaire;  ilsdonnent  les  motifs  deleurde* 
eifioiif  afin  qu'on  Cache  qu'on  eft  foumis  a  1'empire  de  la  lo^ 
pfctot  qu  a  Tautoriti  de  l'tomm*    Emerifr  vol  2,  p.  67. 
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CHAP.    n. 

Of  the  Parties  to  the  Contract. 

THE  parties  to  the  contract  of  infurance  are  the  infured 
and  the  infurer :  It  will  be  the  bufinefs  of  the  pre- 
fent  chapter  to  inquire, 

1.  What  perfons  may  be  infured  ; 

2.  What  perfons  may  be  infurers. 

Sett.  1. 

Vii  *  s*  1 3.  What  Perfons  may  be  infured. 

IN  this  country,  all  periods,  whether  Briti/b  fubje&s  of 

aliens,  may,  in  general,  be  infured.    The  principal,    if 

not  the  only  exception  to  this  rule  is,  the  cafe  of  an  alien 

enemy. 

Whether  an  a-       It  was  long  a  difputed  queftion,  whether,  in  point  of 

bcl5Sreima3r  P^h  ****  Hrfiwnce  of  the  property  of  the  enemies  of  the 

ftate,  in  time  of  war,  ought  to  be  tolerated  in  this  coun- 
try*   This  queftion  has,  more  than  once,  been  agitated 
in  Parliament.     In  the  year  1741,   a  bill  was  brought 
into  the  Houfe  of  Commons  to  prohibit  infurances  on  the 
{hips  -and  effects   belonging   to  the  (ubjeds  of  France f 
then  at  .war  with  Great  Britain.    The  arguments  of  Sit 
John  Bernard  againft  the   policy  of  fuch  a  reftriition, 
though  anfwered  by  Sir  Robert  Walpole  and  others,  by  argu- 
ments much  more  cogent  and  fatisfadory,  feem  to  have  had 
greater  weight  upon  that  occafion  than  they  merited  5  for 
though  the  bill  was  committed,  it  was  afterwards  dropped.(^) 
Sock  infurance   ^n  *be  year  174-8,  however,  a  bill  was  again  brought  in,  to 
©ccafionally re*   prohibit  the  infurance  of  the  fhips  and  merchandize  of 
mft  the    fubjefts    of  France,  during  the  continuance  of  the 

war  with  that  country.  And,  though  this  was  ftrenuoufly 
oppofed  by  Sir  Dudley  Ryder  and  Mr.  Murray,  then  at- 
torney and  folicitor  general,  upon  what  they  confidered  to 

be 


(a)  Vid;  Pari.  Deb.  publifhed  in  174a,  Vol.  2.  p.  459. 
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be  principles  of  policy  and  expedience,  yet  it  pafled  into  a 
law.  (a)  A  fimilar  law  has  been  made  in  the  prefent  war,  by 
the  ftac  S3  G.  III.  c.  27.  f.  4.  which  not  only  declares  fuch 
mfurances  to  be  void,  but  alfo  fubjects  the  parties  concerned 
in  them  to  three  months  imprifonment ;  fo  that,  to  judge  by 
the  opinion  of  the  legislature,  the  polity  of  fuch  a  prohibi- 
tion feems  to  be  now  pretty  well  established. 

Still,  however,  thefe  restrictions  are  only  temporary,  whether  at 
and  therefore  it  will  be  proper  to  inquire  how  the  law  common  law 
Stands,  mdependently  of  them.  ^  ^^4 

In  every  declaration  of  war  is  Implied  a  prohibition  of 
all  the  King's  Subjects  to  trade  with  the  enemy ;  or,  by  the 
intervention  of  friends  or  allies,  to  convey  to  them  ammu- 
nition, provisions,  or  any  kind  of  fuccour.  This  compre- 
hends, alfo,  a  prohibition  to  inSure  the  effects  of  the  enemy, 
whetber  in  their  own  (hips  or  in  thoSe  of  neutrals.  For,  to 
mfure  their  property,  is,  in  effect,  as  I  humbly  apprehend, 
nearly  the  fame  thing  as  to  trade  with  them. 

All  the  foreign  writers  agree  that  this  contract  cannot   Opinion*  of  fo. 

be   lawfully  made  between  the  fubjects  of  States  at  war   rc,S?.  W1?tcri 
'  on  tut  point* 

each  other.     Bynker/boei,  who  has  written  a  chapter 


on  tliis  very  queSKon,  (b)  condemns  fuch  infurances  as 
being  contrary  both  to  law  and  good  policy.  After  de- 
fining infurance,  he  fays,  '  Pramifi  quemadmodum  ajft- 
curatio  Jit  definienday  ut  vel  ex  definitions  conjlarety  rationem 
belli  omni  mode  exigere,  ne  naves y  ne  mercesy  ne  alia  ho/Hum 
hona  liceat  ajfecurare.  Hoftium  periculum  in  fe  Jufcipere, 
quid  eft  aliuiquam  eorum  commercia  maritima  prctnovere.— 
JuftiJfimum  id  videri  poterat,  quia  in  Jingulis  belli  indie* 
tionibus  qui/que  tantum  hqftibus  ddmni  inferre  jubetur, 
quantum  pot  eft.  QuodJi  Jit>  etiam  vetatur  quoquo  mode 
ho/Kum  utilitati  confulere.  Id  exigit  jus  belli  generale.  Sin 
aiaSy  ex  ejuftnodi  ajfecurationibusy  plus  lucri  quam  damnijerre 
ajjecuratoresy  adeoque  noftris  quam  hoftibusy  plus  prodejfe,  id 
atSy  quod  eft  incertifftmumy  to*  de  quo  vix  ipfa  experientia 
judurare  poterit,  cum  interim  Jit  certjJJimumyJtc  hoftibus  caw 
Jam  praberi  commercia  fua  latius  promovendi.  Quod,  quia 
hoftibus  eft  utile,  &  Jere  redundat  in  ncftram  necems  omni 
ratione  prohibendum  eft* 

Valine 

{a)  Stat,  21  G.  II.  c.  4. — {b)  Quaeft.  jur.  pub.  lib.  1,  c.  21* 
— Vid.  Le  Guidon,  ch.  2,  f.  5,     Pothier  h.  t.  n.  92. 

(3 
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Valin,  (a)  after  mewing  that  in  France  the  insurance 
of  enemy's  property  was  contrary  to  the  law  of  that 
country,  obferves,  in  language  bordering  a  little  upon  de- 
rifion,  that  the  Englijb  did  not  confider  the  infurance  of 
enemy's  property  as  prohibited  by  a  declaration  of  war  :— 
c  For/  fays  he,  f  they  conftantly,  during  the  laft  war,  (A) 
«  infured   our  (hips  and  cargoes,  as  in  time  of  peace  ; 

*  whether  they  were  deftined  for  France  or  her  colonies, 
1  or  for  the  ports  of  her  allies,  or  thofe  of  neutrals : 
«  That,  it  is  true,'  adds  he,  <  did  not  prevent  our  {hips, 
«  when  taken,  being  declared  good  prize  ;  but  the  con* 

*  fequence  was,  that  one  part  of  that  nation  reftored  to 

*  us,  by  the  effe&  of  infurance,  what  the  other  took  from 
(  us,  by  the  rights  of  war/ 

Reafon*ofpol-       To  this  obfervation  an  Engli/hman  might  add,  that  in 
kyapainftfuch  every- conteft  between  thefe  rival  nations,  the  naval  fupe- 

riority   of  Great  Britain,  if  not  counteracted,  muft,  in   a 
fhort  time,  ruin  the  commerce  of  France,  provided  it  be 
not  protected  by  Britifb  infurances.     But,  with  that  pro- 
tection, the  utmoft  they  can  fuffer  will  be  the  lofs  of 
their  premiums ;«  and  this  will  be  more  than  compenfated 
by  the  captures  made  by  their  own  cruifers,  unlefs  they  are 
very  unfortunate  indeed.  Thus  will  this  country  lofe  one  of 
the  greateft  benefits  flie  can  hope  to  derive  from  her  ma- 
ritime ftrength.     But  whatever  may  be  the  policy  of  per* 
mitting  thefe   infurances,  it  feems  that,  till  lately,  a  no* 
tion  has  prevailed  in  this  country,  and  that  fupported  by 
conftant  practice,  that  fuch  infurances,  when  unreftrained 
by   ftatute,   were  not  illegal  $  (r)    and  the  occasional  re- 
ftraint  of  fuch  infurances,  from  time  to  time   by   afts  of 
parliament,  has  been  fairly  enough  called  in  aid,  to  fheror 
that  fuch  was  the  opinion  of  the  legiflature,  or  that  the 
queftion  was,  at  leaft,  doubtful,  when  thofe  afts  paffecL 
Reafons  of  «-  This  practice,   after  all,  feems  to  have  arifen  in  England* 
pctHcxicc      *-  rather 


(a)  Val'tn  h.  t.  art.  3.  p.  32 — (b)  Valin  publifhcd  his  work 
in  1766,  therefore  the  war  he  alludes  to  muft  be  that  which 
was  terminated  by  the  peace  of  Paris  in  1763. — (c)  VidJ  the 
opinion  of  Lord  Hardwicke,  in  the  cafe  of  HcnkU  v.  Roy.  Escm 
jljf.  1  Vez.  320,  and  that  of  Lord  Mantfield,  in  Gift  v.  Mafon9 
Park,  242,  alfo  the  arguments  for  the  plaintiff  in  the  cafe  oF 
Briftw  V.  Towers,  6  T.  R.  35. 
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rather  from  a  notion  of  policy  and    expedience,   than 
from  any  principle  of  law.     Mr,  Juftice  Butter,  in  deliver- 
ing his  opinion  in  the  cafe  of  Bell  v.  Gil/on  (a)  fays  ; — "In    JLerd    M*»+> 
the  years  1746  and  1747,  Sir  Dudley  Ryder,  Lord  Mans-  «££  J*£ 
field,  and  other  great  men  of  that  time,  argued  the  quef-  point, 
tion  entirely  on  its  expedience,  and  held  that  it  was  good 
policy  to   permit   infiirances   on  enemy's  property.     In 
later  times,  I  well  remember  to  have  feen  many  policies 
tried  profefledly  on  enemy's  property,  without  ever  hear- 
ing the  objection  raifed.     Lord  Mansfield  did  all  in  his 
power  to  prevent  fo  difhonourable  a  defence  being  made. 
When   the   cafe  of  Gift  v.  Mafon  (b)  came  on,   I  more 
than  once  converted  with  Lord  Mansfield  on  the  fubje&, 
being  defirous  to  obtain  his  opinion   on  the  legality  of 
fnch  infurances.     On  the  legality,  however,  I  never  could 
get  him  to  reafon.    He  often  faid,  that  in  former  times 
it  was  considered  to  be  for  the  intereft  of  the  country 
to  inftire  enemy's  property ;  and,  on  this  perfuafion  he 
always  dsfcountenanced  any  objection  on  that  head.     But 
he  never  went  beyond  the  ground  of  expedience.     At  pre- 
fen/,  I  think  fuch  infurances  are  not  expedient.     The 
ftate  of  the  countries  at  war  is  fuch  as  to  make  them 
otherwife.     But  the  underwriters  have  taken  care  that 
fuch  a  cafe  as  this  {hall  never  arife  again  ;  for,  from  the 
moment  that  any  one  underwriter  fucceeds  in  this  kind 
of  defence,  there  is  an  end  of  infurances  on  enemy's 
property. 

From  this  ftatement  of  the  learned  judge,  it  is  evident 
that  he  himfelf  doubted,  at  leaft,  of  the  legality  of  in* 
furances  on  enemy's  property,  and  that  the  opinion  which 
he  fo  anxioufly  fought,  and  which  Lord  Mansfield  fo  ftu- 
dioufly  withheld,  was,  that,  in  point  of  law,  they  were 
void ;  but  that  he  thought  the  law  of  England  was,  in 
this  refpeft,  impolitic  and  unwife.— Entertaining  this  opin- 
ion, it  was  certainly  competent  to  him  and  Sir  Dudley 
Ryder,  as  members  of  parliament,  to  argue  againft  the 
policy  of  the  law,  when  the  queftion'  was  agitated  there, 
whether  thefe  infurances  fhould  be  reftrained  by  an 
exprefs  ftatute  or  not ;  becaufe  every  member  of  parlia- 
ment has  an  undoubted  right  to  call  in  queftion  the  wif- 

dom, 


(a)  1  Pul  &  Bos.  354,  poft.  34.— (b)  1  T.  R.  84. 
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4om>  or  tjie  policy,  of  any  nil?  of  law,  when  he  oppofes 
the  paffing  of  a  bill  which  is  meant  to  enforce  the  obferv» 
ance  of  it.     But  to  avow  or   infinuate  that  it  might,   in 
any  cafe,  be  proper  for  a  judge  to  prevent  a  party  from 
availing  himfelf  of  an   indifputable  principle  of  law,   in 
0  court  of  jttfiice>  upon  the  ground  of  fonie  notion  of  fan-r 
$ied  policy  or  expedience,  is  a  new  do&rine  in  Wefiminfter 
Hall,  and  has  a  direft  tendency  to  render  all  law  vague 
and  uncertain.     A  rule  of  law  once   eftablifhed,  ought 
to  remain  the  fame  till  it  be  annulled  by  the  legiflature, 
which  alone  has  the  power  to  decide  on  the  policy  or  ex«* 
pedience  of  repealing  laws,  or  fuffering  them  to  remain  in 
force.     What  politicians  call  expedience,  often  depends 
on  momentary  conjunctures,  and  is  frequently  nothing  more 
than  the  fine-fpun  fpeculations  of  vifionary  theorifb,  cm 
the   fuggeftions   of  party  and  fadtion.      If  expedience, 
therefore,  fliould  ever  be  fet  up  as  a  foundation  for  th$ 
judgments  in  Wefiminfter  Hall>  the  neceffary  confequenca 
muft  be,  that  as  different  men  muft  often  entertain  dif- 
ferent notions  of  expedience,  that  which  to-day  would  be 
deemed  law  in  on?  court,  might  be  thought  contrary  to 
Jaw  to-morrow  in  another,  or  even  in  the  fame  court.     In- 
deed the  learned  judge  himfelf  has  given  us  an  inftance 
of  this  \  for  he  fays,  that  in  the  prefent  war,  he  thinks 
the  infurance  of  enemy's  property  would  not  be  expedient K 
and  yet  he  informs  us  that  Lord  Mansfield  was  of  opinion 
that  it  was  for  the  intereft  of  the  country,  in  bis  time,  tQ 
encourage  fuch  infurances. 

\f  at  ppl;cy  be  *n  $**  ca^  °^  Gift  v.  Mafon,  alluded  to  by  Mr.  Juftice 
pot  illegal  on    Bailer  y  the  court  avoided  the  general  queftion,  by  refining 

the  cooCrt°Vili  a  nevv  trJal>  wkifh  would  have  enabled  the  defendants  to 

not  grant  anew  prove  the  fatt  of  trading  with  the  enemy. — That  was  an 

the  '  defcndam  a&iPn  *°r  money  had  and  received,   brought  to  recover 

tofliewbycvi-  the  premiums  upon  fey eral  policies  of  insurance,  underr 

^awc^\t«  w'itten  by  th*  Pontiff  for  the  defendants,  who  were 
vpon  a  trading  Weft  India  merchants,  and  had  afted  as  their  own  brokers 
Vrith  the  eoc-   jn  getting  thl>fe  infurances  effefted — Upon  the  trial  of  the 

caufe,  it  appeared,  that  the  defendants  had  property  in  the 

f  T.  R.  84!        Weft  /W/«»Iflands,  at  the  time  they  were  captured  by  the 

French,  during  the  American  war  :  That  it  was  a  conftant 
practice  to  fupply  thefe  iflands  with  provisions  from  Ire- 
land* 
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land,  netwithilanding  they  were  in  the  hands  of  the  ene- 
my :  And  that,   in  this  trade,  the  defendants  had  em- 
ployed neutral  veffels,  and  had  them  infured  from  differ- 
ent parts  of  the  continent,  to  Ireland,  Madeira  and  Saint 
Thomas**,  with  liberty  to  go  to  any  one  of  the  captured  iflands* 
— On  the  part  of  the  defendants,  it  was   contended  at 
the  trial,  that   thefe  voyages  were  illegal;  and  as  both 
parties  were   in  pari  deliclo,  the  maxim  of  law,  metier 
eft**  conditio  poffidentis,  ought  to  prevail.     But  Lord  Manfi 
field,  being  of  opinion  that  thefe  policies  were  not  illegal 
on  the  face  of  them,  directed   a  verdift  for  the  plaintiff. 
In  his  addrefs  to  the  jury,  he  faid, — « It  is  for  the  benefit 
pf  this   country  to  permit  thefe  contracts  upon  two  ac- 
counts j  the  one  becaufe  you  hold  the  box,  and  get  the 
premiums,  at  kaft  as  a  certain  profit ;  the  other,  becaufe 
it  is  a  certain  way  of  obtaining  intelligence  of  the  enemy's 
de&gns  -,  and  I  have  known  inftances  of  intelligence  pro- 
cured by  fuch  methods."  (a)    The  defendants  afterwards 
moved  for  a  new  trial,  to  Jet  them  into  evidence  to  prov* 
the  nature  of  this  trade,  which  was  fo  notorioufly  illegal, 
that  the  plaintiffs  muft  have  known  it  to  be  lb.     And,  as 
t  an  excufe  for  not  offering  this  evidence  at  the  trial,  it  was 
(aid  that  it  had  been  omitted,  on  a  preemption  that  the 
jury,  of  their  own  knowledge,  muft  have  concluded  that 
the  illegality  of  thefe  contracts  was  known  to  the  plaintiff 
at  the  time  he  underwrote  the  policies.     But  the  court 
refufed   to  grant   a  new  triaL     Lord  Mansfield  faid,— 
«  This,  upon  the  face  of  it,  is  the  cafe  of  a  neutral  vefiel  » 
and  it  is  no  where  laid  down,  that  policies  on  neutral  prop- 
erty, though  bound  to  an  enemy's  port,  are  void.    And 
jndeed  I  know  no  cafes  that  prohibit,  even  a  fubjeG,  trad- 
ing with  an  enemy,  except  two  ;  one  a  fliort  note  in  Roll's 
abridgment,  (*)  where  trading  with  Scotland,  then  at  war 
with  England,  was  held  to  he  illegal  j  and  the  other  was 
a  note,  which  was  given  me  by  Lord  Hardvncke,  of  a  ref- 
erence  in  King  William's  time,  to  all  the  judges  on  the 
queftion,  whether  it  was  a  crime  at  common  law,  to  carry 
corn  to  the  enemy  in  time  of  war  j   who  were  of  opinion 
that  it  was  a  mifdemeanour.     By  the  maritime^aw,  trading 

- with 

(a)  This  addrefs  to  the  jury  does  not  make  a  part  of  the  cafe 

m  the  Term  Reports,  but  is  taken  from  Part,  242 U\  2  Ral. 

A*>-  *73-  * 
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with  an  enemy  is  caufe  of  confifcation  in  a  fubjeft,  pro- 
vided he  be  taken  in  the  ad ;  but  this  does  not  extend  to 
a  neutral  veflel." 
ReafociMgiinft       Upon  this  cafe  it  will  be  fufficient  to  obferve,  that  even 
the  policy  of  the  arguments  of  policy  urged  by  Lord  Mansfield,  in  his 
loforanceof  en-  addrefs  to  the  jury,  are  by  no  means  fatisfa&ory.    The 
cmies*  goods,     premiums  of  infurance  can  only  be  confidered  as  a  certain 
profit,  when  there  is  no  poffibility  of  iofs,  which  is  repug- 
nant to  the  very  nature  of  infurance ;  nor  does  it  appear 
that  thefe  infurances  are  likely  to  afford  intelligence  of  the 
enemy's  defigns,  without  affording  them,  at  the  fame  time, 
the  means  of  obtaining  much  better  intelligence  of  ours. 
Every  perfon  concerned  in  thefe  infurances,  muft  be  under 
a  ftrong  temptation  to  convey  to  the  enemy  all  fuch  infor- 
mation as  may  put  them  upon  their  guard,  at  leaft  againft 
attacks,  meditated  againft  their  trade. — Independent,there- 
fore,  of  the  general  queftion  of  the  illegality  of  holding 
any  commerce  with  the  King's  enemies,  it  cannot  reafon- 
ably  be  fuppofed  that  the  law  would  tolerate  a  contrail 
which  has  fo  ftrong  a  tendency  to  betray  a  number  of  per- 
fons  into  a  breach  of  their  allegiance.    But  be  this  as  it 
may,  two  cafes  have  occurred  during  the  prefent  war,  in 
which,  though  it  has  not  been  expreisly  determined  that 
^  thefe  infurances  are  illegal,  yet  it  has  been  decided,  that 

no  aftion  can  be  maintained  on  any  policy,  at  the  fuit,  or 
on  the  behalf  of  an  alien  enemy,  at  leaft  during  the  war, 
whether  the  infurance  be  made  before  or  after  the  com- 
mencement of  the  war,  and  though  the  goods  infured  be  of 
Briti/b  manufacture,  and  (hipped  before  the  war  began* 
Thefe  cafes,  independently  of  any  parliamentary  reftraint* 
muft  in  future  throw  a  great  impediment,  at  leaft,  in  the 
way  of  fuch  infurances. 

Aiultenenemy       Tke  &r&  °^  them  was  an  altion  on  a  policy  upon  goods 
cannot    main-   on  board  the  Greyhound^  an  American  fhip,  effected  before- 

«"•  ^HcJ  on   the  P*®11?  rf  the  **•  33  G-  HL  c-  27*  "  at  ™*  f*0**  £**- 
goods,  chough  don  to  Bayonne"— It  was  averred  in  the  declaration,  that  the 

ped*  before  the  P°HCV  was  *fffe&ed  on  account  of  certain  perfons  therein 

war  commenc-  named,  who  were  interefted  in  the  goods,  and  that  the  fhi p 

•rent  °ofC*rbch  was  caP*ured  by  the  Englijh. — The  defendant  pleaded  firft* 

infured  main-  that  the  perfons  interefted  were  aliens,  born  in  France^ 

thought  be"*  w*tWA  the  allegiance  of  the  French  King  \  that  before  the 

creditor  of  the  {hip 

infured        for 
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fliip  failed,  a  war  broke  out  between  the  Bong  of  Great  more  thin  the 
Britain  and  the  perfons  exercifing  the  powers  of  govern-  fum  mflir<* 


inent  in  France  \  that  the  jperfons  interefted  were  inhabit*  Br—imi.Vt+ 
jog  and  coainwnmt  in  iVdw/^uJlder  the  goi^rnment  there i  **»*T.R.ss. 
and  that  they  were  enemies  of  our  King,  and  adhering  to 
his  enemies,  &c. — Secondly,  That  the  defendants  were 
thing  in  France,  and  enemies  of  the  King  ;  and  that  the 
goods  were  feat  from  London,  after  the  commencement  of 
the  war,  for  the  purpofe  of  being  landed  in  France,  and 
delivered  in  a  courfe  of  trade  to  the  King's  enemies.— To 
the  firft  of  thefe  pleas,  the  plaintiffs  replied,  That  the  per- 
fons interefted  were  indebted  to  them  in  more  than  the 
value  of  the  goods  infured  ;  and  to  the  fecond,  That  the 
goods  were  not  prohibited  at  the  time  when  the  policy  was 
effe&ed,  and  that  they  were  {hipped  before  the  commence- 
ment of  the  war. — Upon  demurrer  to  eachjof  thefe  rep* 
lications,  the  court  gave  judgment  for  the  Defendant, 
being  clearly  of  opinion,  that  no  a&ion  whatever  could  be 
maintained  by,  or  in  favour  of,  an  alien  enemy. — Lord 
Kenyan  faid,  "that  the  cafe  of  Anthon  v.  Fi/ber,  (a)  pro- 
ceeded on  the  lame  principle  :  That  there  was  no  cafe  in 
which  the  action  had  been  fupported  in  favour  of  an  alien 
enemy  ;  for  though  it  was  held  in  Ricord  v.  Bettingham,  (b) 
that  the  a&on  by  an  enemy  on  a  ranfom  bill  might  be 
maintained,  the  action  was  not  brought  till  peace  was 
reftored." 

The  infurance,  in  this  cafe,  having  been  made  before  the 
anugencement  of  the  war,  was  perfeftly  legal  \  and  the  in- 
fbred  only  fatted  in  their  aftion  on  account  of  their  tempora- 
ry dklaWlity  to  fue.  And  it  would  feem,  from  thefe  latter 
words  of  Lord  Kenyan,  that  upon  the  return  of  peace,  they, 
might  have  maintained  their  a£tion* 

In  the  other  cafe,  it  appeared  that  the  plaintiff,  as  Neither  can  am 
agent,  in  purfuance  of  directions  for  that  purpofe,  caufed  **«»;  &«*»»• 
an  inmrance  to  be  made  on  account  of  Arrouet  and  others,  icy  on  theprop- 
fiibjeds  of  France,  on  goods,  confifting  of  Brit'tjb  man-  «ytf»n*liai 
afa&ares,  {hipped  on  board  the  Nancy,  an  American  ve£*  of  Brilijb  man* 
fel,  on  the  19th  of  March,  179S  :  That  previous  to  the  "^^J*  ^ 
infurance  and  {hipping  of  the  goods,  general  reprifals  were  h«ncc  °n 
granted  againft  France,  and  an  embargo  laid  on  all  foreign 

veflels,   vt%  6T.R.35. 


(a)  Doug.  648,  9,  n.—  (t)  3  Bur.  1734,  1  Bl  563. 
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teffels,  except  thole  belonging  to  ftates  in  amity  with 
king,  not  having  naval  or  military  ftores,  or  any  other 
prohibited  articles  on  board :  And  that  the  (hip  having 
failed  on  her  voyage,  was  captured  by  the  Englifi9 
and  the  goods  infured  condemned  as  French  property. — 
Upon  this  cafe,  which  came  before  the  court  of  King's 
Bench  upon  a  fpecial  verdict,  ftating  the  above  feels,  the 
court  held  clearly  that  it  could  not  be  diftinguifhed  front 
the  above  cafe  of  Brandon  v.  Nejbitty  and  therefore  gave 
judgment  for  the  defendant. 

Here,  the  infurance  being  on  property  belonging  to  per- 
fons  who  were  in  the  fituation  of  alien  enemies  at  the  time 
the  policy  was  effected,  afforded  an  opportunity  of  deciding 
the  general  queftion.  But  though  the  objection  was  made 
and  folly  argued,  yet,  according  to  the  report  of  the  cafe, 
the  court  exprefled  no  opinion  ori  that  point,  but  gave 
judgment  for  the  defendant,  without  ftating  any  other 
ground  than  that  it  could  not  be  diftinguifhed  from  the 
foregoing  cafe  of  Brandon  v.  Nejbitt. — But  as  the  ground 
of  the  decifion  in  that  cafe  was  not,  that  the  contract 
was  void,  but  merely  that  an  action  could  not  be  maintain- 
ed at  the  fbit  of  an  alien  enemy,  the  general  queftion 
(till  remains  undecided. 

But  the  following  cafe  fliews,  that  a  neutral,  though 
refiding  in  the  enemy's  country,  and  carrying  on  trade 
there,  and  even  in  partnerfhip  with  an  alien  enemy,  may  in- 
fure  his  intereft  in  the  joint  property. 

A  neutral  refi-       An  infurance  was  made  on  the  one  half  of  a  fhip,  &c. 

ding  in  the  en-  at  j^j  from  L?  Orient  to  the  fouthern  whale  fifhery. — In  an 

and  carrying  action  brought  to  recover  a  lofs  by  the  detention  of  the 
on  trade  there  French  government,  it  appeared  that  the  infured  was  a 
with  an  alien  fubjeft  of  the  United  States  of  America,  and  had  formerly 
enemy,  may  in-  refided  feveral  years  in  London,  but  for  fome  years  previous 
in  the  joint  to  **  making  of  the  infurance  in  queftion,  had  dwelt  at 
property.  IJ Orient,  and  was  jointly  concerned  in  the  fouthern  whale- 

Roub.  v.  MdU%  finery,  with  M .  Berard,  a  native  of  France,  refident  at 
6  T.  R.  413.  UOrient,  but  their  interefts  were  infured  by  feparate  pol- 
*v"  "     '   '       icies,  effected  by  feparate  agents.     The  plaintiff,  fhortly 

before  making  the  infurances  in  queftion,  came  to  Eng- 
land, and  returned  to  France  previous  to  the  commence- 
ment of  hoftilities  with  Great  Britain  ;  and,  having  re- 
mained 
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jnained  there  about  four  months,  returned  again  to  Erig* 
iandf  and  continued  to  reiide  there  from  that  time,— It 
was  infifted,  on  the  part  of  the  defendant,  that,  as  the 
infured,  at  the  time  the  infurance  was  made*  was  domi* 
ciled,  and  carried  on  trade  in  France*  and  otared  a  texripotary 
allegiance  to  the  governing  power  of  that  country,  the  ob* 
je&ion  applied  as  ftrongly  to  his  recovering,  as  if  he  were 
a  natural  born  fubject  of  that  country.  But  the  court 
determined*  that  the  plaintiff,  not  being  an  alien  enemy* 
but  a  native  of  America,  and  then  refiding  in  England* 
was  under  no  durability  to  fue  in  this  cafe ;  and  that  the 
toniequente  of  allowing  this  objection  would  be,  to  ren* 
der  it  illegal  to  infure  the  property  of  neutrals  in  an  en* 
emy's  port. 

Sea.  2. 
What  Perfom  may  he  Infureru 

XNSUR  ANCE  is  a  fpecies  of  game  which  requires  greaf  ttadcrwriters 
prudence  and  circumfpectien  in  thofe  who  are  engaged 
in  it  as  underwriters.  They  fhould  be  expert  in  analyzing 
rifles  and  calculating  probabilities  ;  in  forefeeing  the  dan«i 
gers  df  the  fea,  and  the  danger  of  fraud.  They  ihould 
be  able  to  form  a  found  judgment  by  combining  all  cir- 
cutnftances,  and  comparing  them  with  the  rite  of  pre* 
mium.  To  form  fuch  a  judgment,  in  many  cafe  requires 
great  fagpeity,  penetration,  and  experience.  But  if  .men 
poffeffing  all  thefe  advantages  are  fometimes  deceived* 
what  miift  be  the  fituatioh-  of  thofe,  who,  allured  by  the 
defiredf  gain,  blindly  put  their  fignatures  to  tevery  policy 
that  is  preiented  to  them,  without  confidering  the  preci- 
pice, to  which  their  temerity  leads  them.  A  wife  under- 
writer will  judge  for  himfelf,  and  not  implicitly  folio* 
cithers  who  may  have  fubferibed  before  him,  however  re? 
markable  for  fagacity  and  experience,  (a) 
In  France,  the  underwriters,  if  we  may  credit  foine  of  the   Cfah&t    et 

beft  French  authors  of  that  country,  werenever  remarkable  **"  Fr?"*  "*' 

aerwnttjfc 

for  their  readinefs  to  do  juftice  to  the  infured.     They  aire 

deeded 

(a)  Pondera  fe  i  fumati  poflmo  effcre  delfiao  daiadttrre  akri, 
Targa,  c.  J3,  a.  33, 

H 
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aceftied  of  reporting  to  captious  exceptions  and  fraudulent 
fubterfiiges  to  elude  the  payment  of  their  k>ffles.(*)  Ajfe- 
curator es  pier hmque  diff trend*  folutionis  gratid,  nodum  infeirp§ 
fuarunt.(b) 
Chancer  of  With  11%  if  there  are  a  few  underwriters,  who,  under 
totEngiifi.       the  guidance  of  ill  advifers,  fometimes  let  up  unworthy 

objections,  there  are  many  who  are  the  vi&ims  of  their 
own  good  faith  and  eafy  credulity,  (c)  The  moft  cau- 
tious find  it  extremely  difficult  to  efcape  the  fnares  which 
knavery  prepares  for  them.  No  wonder,  then,  if  they  are 
fometimes  tempted  to  make  captious  exceptions,  when 
it  is  considered  that  they  can  only  fee  with  the  eyes  of 
the  infured,  that,  in  general,  they  can  only  defend  them- 
felves  by  fuch  papers,  and  other  fcraps  of  evidence  as  they 
can  obtain  from  the  fame  quarter ;  and  that,  with  all  the 
precautions  they  can  employ,  they  often  pay  what  they 
might  juftifiably  difpute. 

The  two  infer-  At  common  law,  any  man,  or  company  of  men,  might 
ance  companies  fee  infurers ;  and  individuals,  upon  their  own  feparate 
*G.  i,c  18.     account  have  ftill  the  fame  right* — But,  it  was  fuppofed, 

about  the  beginning  of  the  prefent  century,  that  commerce 
had  fuffered  considerably  by  perfons  in  iniblvent  circum* 
ftances  underwriting  policies  of  infurance ;  and  having 
rftceived  large  fums  in  premiums,  becoming  bankrupts, 
or  otherwife  failing  in  making  good  their  lofles*  To 
remedy  this,  but  more,  perhaps,  to  enable  government 
to  raife  a  fum  of  money  by  the  fale  of  a  monopoly,  it 
was  thought  expedient  to  ereft  two  companies  for  the 
purpofe  of  making  marine  iniurances,  with  fuch  funds 
to  anfwer  all  demands  on  their  policies,  as  might  ghw 
confidence  to  fuch  mercantile  adventurers  as  were  un- 
willing to  depend  on  individual  underwriters  ;  ftill,  how- 
ever, leaving  to  merchants  the  option  of  infaring  with, 
ftich  underwriters  when  they  thought  proper.  To  this 
end,  the  ftat.  6  G.  I.  c.  18.  authorifed  the  King  to 
grant  charters  to  two  diftinft  companies  or  corporations 

for 


{a)  Vid.  Emerig.  vol.  2,  p.  244. — On  les  a  compares  aux  fern* 
mes  qui  con^oivent  avec  plaifk,  8c  qui  enfantent  avee  douleur. 
*  (*)  Sfraccha  gl.  29.  n.  1  .—(f)  Modernis  his  temporibus,  qui- 
bus  fraudes  a  navarchu  frequently  committuntur,  digni  potkk 
miferatione  cenferi  debent  afTecurotores,  quam  affecurati.  Ca- 
firigis,  difc.  II,  n.  3. 
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Cor  the  infurance  of  {hips,  goods  and  merchandizes  at  Tea* 
or  going  to  fea,  and  for  lending  mcmey  on  bottomry. 
They  were  to  be  invefted  with  ail  the  powers  ufually 
granted  to  corporations)  and  the  privilege  of  purchafing 
lands  to  the  amount  of  1000L  per  antmnu  Each  was  to 
provide  a  fufficient  capital,  and  a  competent  ftock  of  ready 
money,  td  anfwer  all  demands  on  their  policies. 

In  purfuance  of  the  powers  given  by  this  a&*  the  two  a     charter 
propofed  companies,  the  one  called  the  Royal  Exciangt  f^f^JJ 
Ajjurancty  and  the    other,  the  London  AJfwnanctf  were   y«J,  179a 
eftablifhed  by  Royal  charter,  bearing  date  the  22d  day 
of  June,  1720. 

But  the  moft  important  privilege  granted  by  this  a&  AD  other  com- 
to  thefe  companies  was  the  exdufive  right  of  making  ma-  jjJS^**6^ 
rine  infurance*,  and  lending  money  on  bottomry,  as  a  foforing  taps 
cxmtpanj  or  partntrjbip>o&*  joint  capital.  For  this  purpofe  the  J0*  S^J^ 
a£t(fe£b  12)dedares  that, ( during  the  continuance  of  thefe   money  on  bot- 
corporations  refpeihvely,  all  other  corporations  then  in  tomr7« 
being,  nr  afterwards  to  be  eftabliihed,  whether  fafe  or 
aggregate,  and  all  fbcieties  and  partnerfhips  for  infuring 
fhips   and   merchandizes   at  fea,  or  going  to  fea,  and 
for  lending  money  on  bottomry,  (hall  be  reftrained  from 
granting,  figning,  or  underwriting,  any  policies  of  infur* 
ance  upon  any  fhips,  goods,  or  merchandizes,  at  fea,  or 
going  to  fea,  and  from  lending  money  on  bottomry :  And  And  aS  policies 
that  if  any  corporation  or  perfons  in  partnerfhip,  (other  jjjjjj*  JJjL^JZ 
than  the  faid  two  companies,)  fhall  prefume  to  grant,  Jhall  be  void, 
figfl,  or  underwrite  any  fuch  policy,  or  make  any  fuch  ^^^01* 
contract  of  infurance,  every  fuch  policy  fhall  be  ipfo  forfeited, 
faBo  void  \  and  all  fums,  fo  figned  and  underwritten, 
fhall  be  forfeited,  one  moiety  to  the  King,  the  other 
to  the  informer,  who  fhall  fue  for  the  fame  in  any  of 
the   courts  of  Weftminjter.     And  if  any  fuch  corpora-  And  all  W 
tion  or  partnerfhip,    (other  than  the  faid  two  compa-  *£*""L  uT^ 
nies  refpeftively,)  fhall  lend  or  agree  to  lend,  any  money  on*. 
on  bottomry,  the  bond,  or  other  fecurity  for  the  fame, 
fhall  be  void,  and  fuch  agreement  adjudged  to  be  an 
ufurious  contract,  and  the  offenders  fhall  fuffer  as  in 
cafes  of  ufury.    Neverthelefs,  it  is  declared,  that  any  Bat  the  right  of 

'nrivate  iB(1»vidual  *%• 
private   furcri   cwjtij>B 

net   at  before 
•  the  •& 
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f  frivate  or  particular  perfon  or  perfons  fliaH  be  at  lib* 
<  erty  to  underwrite  any  policies,  and  engage  m  any  in* 
tfurances,  upon  fhips,  goods;  or  merchandizes,  at  fea, 
4  or  going  to  fea,  or  may  lend  money  on  bottomry  ;  iq 

♦  as  the  fame  be. not  upon  account  or-  rifle  of  any  cqr« 

*  poration,  company,  or  partnerfhip.'  (a) 

A  learned  author  on  the  fubjeft  of  infurance,  thinks  that 
this  monopoly  was  injudicjoufly  granted  to  thefe  two  great 
companies,  (b)     But  it  muft  be  owned  that  from  the  time 
this  grant  was  made,  down  to  the  prefent  day,  thefe  com-r 
panies  have  conducted  themfelves  with  the  utmoft  liberal- 
ity, and  have  carried  on  their  bufinefs  with  equal  credit 
to  themfelves,  and  advantage  to  the  commercial  world. 
The  p^Wikge*  *    The  rights  and  privileges  of  the  Eajt  India  and  South 
pfiheSaftlmtia   £gA  companies,  which  they  enjoyed  before,  are  referred 
^Lnpaniq  *ci  *&d  fecured  to  them  by  this  aft,  except  as  to  the  infur* 
fc*Y«&  ance  of  ihrps  and  merchandize. 

Contradktmade  ^e  ^J6^  °*  tlie  12tl*  fe£tion  of  the  aft  was/toot  only 
indcrogatioaof  to  reftrain  avowed  partnerihips  from  making  ihfurances 

the  ^foranc*  poMfcfcly  *n  t^ek  partnerfhip  names,  but  alfe  to  fecure  to 
companies  are  thefe  companies  the  exchifive  right  of  infuring  fliips  and 
illcgalandvoid.   g00<js  at  fea^  M  a  company  upon  a  joint  capital^  by  making 

it  illegal  to  employ  any  other  joint  flock  in  this  fpecies  of' 
infurance.  And  the  following  cafe  will  fti^w,  that  no  con- 
traft  arifing  out  of  any  agreement  made  in  derogation  of 
this  right  can  be  legal  or  binding. 

A.  an*  B.  arc       A-  and  B.  were  jointly  engaged  in  the  bufinefs  of  ifi-. 

jointly  engaged  fcrance*  which    was   carried   on   in    the  name  of  A.; 

fa  infurances  in  ,     «  i_     i_     .  a     *  •  «  v 

the  name  ©f  A.';  aB0-  became  pankrupts.~A.  having  paid  much  more 
and  a.  pays  for  lofles  than  he  had  received  in  premiums,  his  a£- 
Sa^he^ecelyei  fignees  brought  an  aftion  againft  the  affignee  of  B.  to 

in  premium*,  -  recover 
an4   feoth   be-.' „ . ,-, 

Tuptt-— A  *safc        S  *)  ^  k*s  exclufive  privilege  of  making  marine  infurances- 

figheesihallnot  upon  a  joint  capital  was  expe&cd  to  prove  (6  profitable  to  thefe 

'w^f  R°m  comPanics>  r^at  as  the  price  of  the  conceffion,  they  agreed  to 

jnoicty  of  the  Pav  6po,oopl.  to  difcharge  the  debts  of  the  crvil  lift.     But 

^aoncy  thv*  ad-  they  very  foon  difcovered  that  they  had  agreed  to  pur  chafer 

^■'  this  monopoly  at  too  high  a  price  ;  for  by  the  7  G.  I.  c.   2  j> 

AptcBeH'  y.  £  26,  rt  appears  that  188*7501.  of  the  quota  fefeach  company. 

fethrn^  2  H.  remained  unpaids  which  fum,  on  account  of  the.  difficulties  thejf> 

**:  •  ^  ^hen  laboured  under,  was  remitted  to  them. 
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recover  a  moiety  of  the  money  thus  advanced.— Upon 
the  trial  before  Lord  C.  J.  Eyre,  the  plaintifrs  were  non* 
faked  ;  his  Lorfhip  being  of  opinion,  that,  this  demand 
anting  out  of  a  partnerihip  prohibited  by  the  ftat.  6  G.L 
c.  18,  no  action  could  be  maintained  for  it,— Upon  a 
motion  to  fet  afide  this  nonfuit,  it  was  contended  on  the 
part  of  the  plaintiffs,  that  the  object  of  the  ftatute  was  to 
prevent  a  competition  between  the  infurance  companies  • 
and  any  other  open  and  oftenfible  partner/hips,  which  might 
gain  credit  in  oppofition  to  the  companies  \  but  here  only 
one  individual  appeared,  on  whofe  fingle  fecurity  the  in- 
fared  reliecL— But  the  court  were  unanimously  of  opinion 
that  the  nonfuit  was  right ;  for  the  provisions  of  the  aft 
would  be  at  an  end  if  a  perfon,  by  infuring  in  his  own 
name,  could  have  the  benefit  of  a  joint  capital,  which 
the  a£\  exprefsYy  prohibits,  though  the  party  fubferibing 
{hall  be  eftopped  from  fetting  up  a  fecret  partnerihip  to  de- 
feat a  band  fid*  infurance* 

•  So,  where  an  underwriter  paid  the  whole  lofs  upon  a  ^,  «o  wufc*» 
policy,  and  one  Briftow,  who  had  agreed  to  divide  the  writer,  pay*  » 
rifk  with  him,  alfo  paid  his  moiety  to  the  broker. — The  for*  partner 
underwriter  brought   an  action    againft  the  broker  for  PaT»  h'«  &*** 

'to   the    broker 

this  money,  as  being  money  received  by  him  from  Brif-  for  thc  „fc  ^ 

tow  to  his  ufe. — Lord  Kenyon,  who  tried  the  caufe,  was   A. ;— A.   can- 
i      »        r      •   •  t         -i*  n  •        >i*i        not  maintain  aa 

clearly  or  opinion,  that  this  was  a  partnerihip  within  the  aAientoreco*. 
aft  of  parliament ;  and  held  that  the  underwriter  could  not  er  this  money 
maintain  an  action  agamic  the  broker  to  recover  the- moiety   fc^ 


fo  paid  to  him  by  Brifknv,  and  nonfuhed  the  plaintiff.— • 

wIf/'  faid  his  Lordfhip,  «« a  fingle  name  appear  upon  the    Gteavet,  at  H, 
policy,  as  in  this  cafe,  the  infurer  lhall  never  be  allowed,   p-  *&«"  Ea&-  • 
if  a  Io&  happen,  to  defeat  a  bond  fide  infurance,  by  faying        *' 
to  an  innocent  perfon,  that  there  was  a  fecret  partnerihip 
between  himfelf  and  another,  fo  as  to  avoid  the  policy* 
But  here  the  plaintiff  is   himfelf  the  underwriter,  who 
comes  to  enforce  an  illegal  contract :  It  is  a  partnership 
fro  kac  vice ;  and  this  party  cannot  apply  to  a  court  to  en«* 
force  a  contract  founded  in  a  breach  of  the  law." — No 
motion  was  ever  made  to  fet  aiide  this  nonfuit  ;  and  Lord 
Kenyon,  fome  time  after,  took  occalion  to  mention  to  the 
bar,  that  he  had  ftatetf  the  cafe  to  the  reit  of  the  judges 

of 
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•f*  the  cottrt,  who  aU  concurred  with  him  in  the  opiatott 
he  had  given. 
Nor  can   the       Upon  the  fame  principle  which  governed  thefe  two  cafes* 

cfcrwritct  "on  **  kas  a^°  *)ecn  determined  that  an  a&krn  cannot  be  main- 
the  ground  that  tained  on  behalf  of  the  oftenfible  underwriter,  againft  the 
v»  m^afrls  broker  who  managed  the  infurances  of  a  partnerihip,  to 
coyer  from  the  recover  a  balance  in  his  hands  arifing  from  the  profits  of 
fil^^chparN  ^°^c  "Frances,  even  upon  the  ground  that  the  partner* 
acrfhip  infur-  fljip  was  illegal,  and  the  oftenfible  underwriter  the  fbk 

inlurer. 
A.  B.  and  D.       Thus :  A.  and  B.  were  partners,  as  merchants  \  and 

BetTa*  wider-  ^*  and  ^#  were  Partners>  M  insurance  brokers  :  A.  B.  and 
writers,  in  the  D.  agreed  to  become  partners  as  underwriters  $  but  the 
oamcof  a.— -C.  name  of  A.  only  was  to  be  ufed.     Policies  were,  from 

sna  Is.  receive  J 

the  premiums  time  to  time,  fubfcribed  in  the  name  of  A.  fometimes 
brokers!  ""^  by  himfelf,  fotaetimes  by  D.,  and  premiums  were  re- 
canDotdifaffirm  ceived,  which,  (after  dedufting  lofles,  &c.)  amounted  to 

l?mK^Pt  £'2*55  17/'  ld'  A'  and  B'  emPla7ed  c-  ***  D-  M  **<» 
he   alone  was  kers,  to  get  infurances  effected  for  them,  and  became  in- 

ST  to^Tecova  debtcd  to  them  m  £-2*69  1 1/.  5 d.  for  premiums.— A.  be* 
from  C.  and  D.  came  bankrupt,  aiid  his  aflignees  brought  an  a&ion  againft 
the  rnwiey  re-  q  and  D#  to  recover  the  above  ftim  of /.2455  17/.  Id.  as 

ecivcd  by  them  m  * 

for  a.B.  and  D.  money  had  and  received  by  them  to  the  ufe  of  the  bankrupt* 
B  •*»  ▼  Hod  —"Upon  this  cafe,  the  queftion  for  the  opinion  of  the  court 
JW6T.R.40).   was,  whether  the  plaintiffs  were  entitled  to  recover  the- 

whole  fum  of  £.2455  17/.  Id.  as  the  net  profit  of  the  In* 
furances  made  in  the  name  of  A. ;  and  if  fo,  whether 
the  defendants  had  a  right  to  fet  off  the  £.  2269  1 1/.  5d. 
—It  was  infiftcd  on  the  part  of  the  plaintiffs,  that, 
though  the  partnership  between  A.  B.  and  D.  as  under* 
writers  was  illegal  and  void,  and  to  be  laid  out  of  the 
cafe,  yet  the  infurances  were  not  fo ;  and  it  would  be 
tonjuft,  that,  where  the  infured  had  had  the  benefit  of 
the  policies,  the  infurcr  fhould  be  liable  to  the  rifle,  and 
yet  not  be  entitled  to  the  premiums  :  That  as  the  money 
muft  be  confidered  as  actually  received  by  the  defendants 
as  brokers  for  A.  only,  they  ought  not  to  object  to  pay- 
ing it  to  his  affignees  on  account  of  an  illegal  contract  be- 
tween him  and  others. — But  the  court  were  unanimoufly 

«f 
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•f  opinion,  that  die  pfaintiflS  were  not  entitled  to  recover 
any  thing.—They  Said,  that  the  object  of  the  flat.  6  G.  I. 
c.  IS.  was  to  protect  the  two  companies  from  any  com* 
petition  with  other  companies  formed  into  partnerships  ; 
and  it  enacted  that  all  policies  contrary  to  thefe  provisions 
mould  be  void :  But,  that  it  was  only  void  as  between 
the  infurer  and  his  fecret  partners,  not  as  between  him 
and  the  infured,  who  knew  nothing  of  the  partnership  : 
That,  as  the  plaintiffs,  however,  avowed  that  the  bank- 
rupt had  infured  in  direct  violation  of  the  ftatute,  and 
as  all  their  claim  arofe  out  of  this  illegal  tran(a£uon,  the 
law  could  give  no  effect  to  it  :  That,  as  to  the  money 
being  received  by  the  defendants  to  the  ufe  of  A.  only, 
that  was  an  inference  contrary  to  the  fact ;  for  they  re* 
ceived  it  for  the  ufe  of  the  partners  in  an  illegal  part* 
nerShip  \  and,  as  between  A.  and  his  partners,  the  plain- 
tiffs  could  not  be  differed  to  difaSRrm  the  partnerfhip. 
They  considered  the  foregoing  cafes  of  Sullivan  v.  Greaves f 
said  Mitchell  v.  Cockbwrne,  as  clear  authorities  in  favour 
of  the  defendants. 

It  is  obiervable  that  though  the  ftatute  declares  that  Though    foe* 
every  policy  fubferibed  by  any  other  partnerfhip  than  the   *****&*    »*« 
two  companies  Shall  be  ipfofoclo  void  5  yet  in  each  of  the  ™cm  the  fc- 
three  foregoing  cafes,  it  was  distinctly  declared  that  though   cret   partner*, 
thefe  partnership  contracts  were  void,   as  between  the   as bctwemthc 
partners  themSelves,  yet  that,  as  between  the  underwriter   underwriter 
and  the  infured,  who  knows  nothing  of  the  partnership,  in&red 
they  are  good  and  binding.    This,  indeed,  mufi  have  been 
the  meaning  of  the  legislature.     Therefore,   if  a  Single  y 
name  appear  upon  the  poUcy,  the  perfon  who  fubferibed 
it  Shall  never  be  allowed,  if  a  lofs  happen,  to  defeat  a 
bond  fide  infurance,  by  faying  to  an  innocent  perfon,  that 
there  was  a  fecret  partnership  between  him  and  another* 
fi>  as  to  avoid  the  policy. 

But  the  rigour  of  the  principle  which  governed  the  court,   Yet  infurance* 

m  the  decifkm  of  the  three  foregoing  cafes,  feems  to  have  *°*T  bc  fcg»Uf 

been,  in  Some  degree,  relaxed  in  the  two  following  ones,  joint     capital, 

in  which  it  appears  to  have  been  the  opinion  of  Lord  j^T1^  "fj* 

Kenyon,  abd  the  court  of  King's  Bench,  that  infurances  not  liable  for 

mav   the  whole. 
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may  be  legally  made  upon  a  joint  capital,  provided  each 
fubfcrifrer  to  it  be  only  liable  to  the  amount  of  his  fub* 
(cription,  and  not  each  for  the  whole* 

A  number  of  ^e  *"***  ca^e  *  ^a^  mention,  though  not  the  firft  in 
ftip     owners  point  of  time,  was  an  action  on  two  policies  of  infur- 

proportionedto  ance  on  ^e  ^nn  anc^  ElizeAetb9  from  Dantzic  to  Lwdon.— 

their  fhipping,  The  plaintiff  and  defendant  were  members  of  the  "  Whitby 

ftockwhidibe-  "  Affociation,"  confuting  of  a  number  of  perfons,  owners 

comes  a  fund  of  fhips,  each  of  whom  in  proportion  to  his  {hipping, 

•f  fSTuffai  P^d  a  certain  fum,  which  formed  the  ftock  of  the  fociety* 

As  each  indi-  The  policies  were  figned  by  all  the  members.     All  infured 

liable  for  til  ^or  ^^  other,  according  to  the  refpe&ive  values  of  their 

fum  he  under,  Jhips ;  and  when  any  lofs  happened,  the  treafurer  paid  it 

each '  for  the  out  °f  *ke  Jomt  ftock.  The  defendant's  (hare  of  the  pref- 
whole,  the  pol-  ent  lofe  v/as  141.  Each  individual  was  only  liable  for 
written  ^»  not  ^e  wm  ke  k*^  undertaken, — On  the  part  of  the  defendant 
*&eg*L  it   was  obje&ed,  that  the  policies  were  void  in  law,  as 

HarrjfoH  ▼.  being  againft  the  flat,  6  G.  I.  c.  18.— But  Lord  Keny*nt 
Miliar,  at  N.  before  whom  the  caufe  was  tried,  over-ruled  the  objec- 
1790,  7TR.  ri°n' — He  faid, — "This. does  not  infringe  on  thea&of 
34a  n,   Eaft.  Parliament,   as  the  members  of  the  affociation  have  only 

underwritten  in  their  individual  characters :  But  they  can-* 

not  underwrite  for  thexnfelves  and  partners.     If  all    of 

them  were  liable  to  the  extent  of  their  whole  ftock,  it 

would  be  illegal.     At  prefent  the  members  of  this  aflb-» 

ciation  only  ftand   as  individual  underwriters  for  frnall 

fums."— The  caufe  was  at  laft  referred,  to  inquire  whe-» 

.  ther  the  money  paid  into  court  was  fufficient  to  cover 

the  lofs. 

But  if  all  the       But  if,  in  fuch  cafe,  ,the  fubferibers  to  fach  an  affocia- 

to^make  good  t*on  *&**  thzt9  in  cafe  of  the  infolveney  of  any  of  the! 

the  deficiency,  members,  his   mare  of  any  lofs  (hall  be  made  good  by 

comeinfolvent",  t*ie  <*h«"  fubferibers,  the  contra&  will  be  void ;  this  being 

the  agreement  the  very  fpectes  of  joint  infurance  which  the  ftatute  meant 

is  void.  ^  i_«#-^ 

to  prohibit* 
A  company  a-       As,  where  articles  of  agreement  were  executed  by  a 
each  t0o*tart  number  of  perfons,   defcribing  themfelves  to  be  owners 
{hips,  and  cov-  and  part  owners  of  fliips,  who  had  agreed  to  become   a 
inTno(7^nth!  C01®P™Y  °r  famj  for  the  infurance  of  flaps,  and  who  co» 

to  pay  in  cafe  V*nant«4 
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Venanted  with  a  truftee  for  themfelves  feverally^  and  not   of  loft,  in  pro- 
jointly,  that  they  would  feverally  engage  and  bind  them-   J^^Sie* 
felves  for  the  insurance  of  {hips,  and  parts  of  {hips,  be*  tiara;  but  m 
longing  to  the  feveral  parties,  along  with  their  own  fev-   ^  «**««**■ 
eral  said  refpeftive  parts  of  any  (hips,  from  the  1ft  of  the  other*  u> 
June  1787  for  21  years,  fubjeft  to  certain  conditions  and  J^^!  *• 
regulations,  &c. :  That  in  cafe  of  1  total  lofs  of  any  fuch  This  b  void  by 
ftiip,  the   fubfcribers  covenanted  feveraUy  to  pay  their  dicftatutc 
refpeftive  proportions  faf  the  fum  of  1000  L  to  the  perfon  tees  r.  £««**, 
Who  Ihouid  have  entered,  and  infured  fuch  ihrp  ;  and  one    7  T*  *•  *^** 
regulation  was,  "That  in  cafe  any  member  of  the  con&» 
pany  fhould  become  inforvent,  or  unable  to  pay  a  pro- 
portionable part  of  any  lofs  that  might  happen,  tbt  proper* 
iwnable  part  of  fuch  infolvent member  fbould  be  mode  food  by 
the  other  members  $  and  that  all  colds,  charges,  and  expenfe* 
tof  any  action  brought,  ot  defended,  by  order  of  the  com- 
mittee, fbotild  be  borne  and  pmd  equally  by  the  refpeEHve  mem* 
hers? — In  an  action  of  covenant  brought  on  thefe  articles 
by  one  of  the  Society  againft  the  truftee,  the  court  0/ 
Kings  Bend,  upon  demurrer,  determined  that  the  action 
could  not  be  Maintained,  the  articles  of  agreement  being 
Void  by  the  flat.  6  6. 1.  c.  1 8*  f.  12.— Lord  Kenyon  laid, — 
u  That  the  meaning  of  the  legislature,  in  pafling  that  aft, 
Was,  that,  as  the  two  infurance  companies  were  to  have 
a  monopoly  up  to  a  certain  extent,  in  confederation  of 
certain  fums  of  money  pfeid  by  them  to  the  public,  there 
thould  be  no  competition  between  them  and  any  other    . 
public  body ;  but  that  private  individuals  niight  ftill  con*  ; 

tinue  to  infure  on  their  own  account :  That  the  cafe  of  - 
Harrifon  v.  Miliaria)  fetmed  to  have  been  properly  de- 
cided. There,  each  perfon  undertook  for  himfetf  only,  > 
according  to  the  value  of  his-  own  fhare :  But  here,  in 
cafe  of  the  insolvency  of  any  one  of  the  members,  all  the 
others  w%re  liable  to  make  good  his  fhare  of  the  lofs  1 
That  this  was  adding  the  credit  of"  the  reft  of1  the  mem- 
bers of  the  fociety,  which  was  the  very  thing  that  the  ait 
intended  to  prevent* 

CHAfc      "  . 
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(a)  Sup.  46. 
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CHAP.    in. 

Of  thefuhjeft  matter  of  marine  infurances. 

HAVING  ibewn  in  the  foregoing  chapter  what  per- 
fons  may  be  parties  to  this  contract,  we  now  pro- 
ceed to  confider  the  fubjeB  matter  of  it. 

Infurances  are  mod  commonly  made  on  goods  and 
merchandize,  {hips,  freight,  and  bottomry  loans.  But 
there  are  certain  articles,  "which,  from  motives  of  public 
policy,  cannot  be  legally  infiired  in  this  country,  and 
.others  which  can  only  be  infured  under  particular  reftric- 
ttions.  It  will  be  the  bufinefs  of  the  prefent  chapter 
-to  particularize  thefe,  and  to  fliew  by  what  laws,  and 
-under  what  circumftances,  the  infurance  of  them  is  regu- 
lated or  retrained.  This  may  be  done  under  the  follow- 
ing heads,  viz. 

1.  Smuggled  goods  ; 

2.  Prohibited  commerce  with  the  Brittjb  colonies ; 

3.  Warlike  ftores  fent  to  the  enemy  ; 

4.  Goods  bought  of  the  enemy  ; 

5.  The  wages  and  effects  of  the  captain  and  failors  \ 
,  6.  Freight; 

7.  Slaves  ; 

8.  Profit. 

Seft.  I. 

Smuggled  goods* 

An  Infurance       In  general  it  may  be  laid  down  as  a  rule,  that  no  infu- 
*n   prohibited  rance  can  De  made  on  any  fpecies  of  goods  and  merchart- 

coramerce     is  m  J     r  ° 

void.  dizes,  intended  to  be  imported  or  exported,  contrary  to 

the  laws  of  this  kingdom,  or  thofe  of  its  dependencies, 
W  the  law  of  nations  ;*  and  that  if  the  intended  com-* 
merce  be  contrary  to  any  of  thefe  laws,  an  iniurance 
'made  to  proteft  it  will  be  illegal  and  void.  For  the  law 
-would  be  inconfiftent  with  kfelf,  were  it-  to-give  -validity 
'  to  a  contract  which  is  meant  to  proteft  a  party  from   the 

rifks 
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rttks  attending  an  infringement  of  the  law.  The  fame 
principle  prevails  in  all  other  maritime  flates  ;  and  foreign 
writers,  particularly  the  French^  lay  it  down  as  a  rule, 
that  the  promife  of  the  infurer,  however  generally  ex- 
prefied,  will  not  comprehend  the  cafe  of  any  commerce 
prohibited  by  the  law  of  the  place  where  the  contract  is 
made,  (a) 

And,  with  us,  this  rule  holds,  even  where  the  infurer  is   The     infom 
apprifed  of  the  nature  of  the  tfade :  For  though  the  objec-  !JJ^a!^  ^ 
tion,   in  fuch  cafe,  muft  always  come  with  an  ill  grace   objection, 
from  an  infurer  who  has  accepted  the  premium,  and  prom-  fc^  the  trade 
ifed  the  indemnity ;  yet  the  courts  are  bound  to  allow   t«  be  illegal, 
the  objection ;  not,  indeed,  for  the  fake  of  the  infurer, 
but  in  obedience  to  the  law,  which  is  founded  on  general 
principles  of  policy,  and,  of  which,  by  a  fort  of  accident, 
the  infurer  is  permitted,  to  take  advantage,  contrary  to  the 
real  juftice  of  the  cafe,  as  between  him  and  the  mfured.(£) 

Roccus  does  not  feem  to  have  underftood  that  this  ob-  opinion*  of 
je<fKon  was  founded  in  public  policy,  for  he  coniiders  it  as  a  forcj?  wfitcri 
discharge  of  the  infurer,  only  where  he  has  had  no  notice  of  ^^ 

the  illegality  of  the  trade,  (r)     But  Bynkerjboehy  with  more  . 
enlarged  notions  of  jurifprudence,  puts  this  matter  upon 
its  true  ground.(</)  Heholds  that  the  contract  is  void,  though 
the  goods  infured  be  exprefsly  ftated  to  be  contraband. 

Goods 

(a)  Vid.  Roccusy  n.  21,  Le  Guidon,  ch.  2,  art.  2  &  5, 
Chirac,  p.  233.  Valin  fur  art.  49,  h.  t.  p.  127,  PothHer,  h.  t. 
n.  58.  Emerig.  torn.  1,  p.  211.  Vid.  alfo  Molloy,  b.  2,  c.  7, 
£  15. — (b)  Vid.  Lord  Mansfield's  judgment  in  Holman  v.  John- 
Jon,  Cowp.  343. — (r)  "Affecuratid  facia,  quantumvis  gene- 
ralis,  non  comprehendit  res  vetitas  "afportari  ;  et  quando  do- 
mmus  mcfcium  aifecuratarum  deveht  fcccrit  res  prohiHtas, 
ignorante  affecuratore,  cujus  caufa  pervenitur  ad  perditionem  mer- 
cium  vel  navis,— non  tcnetur  aflecuratar.w— Roccut%  h.  t.  n.  2 1. 
Santerna,  parts  4,  n.  1 7,  ufes  the  fame  words;  ignorante  ajje- 
cwratore. — (d)  "Si  vel   nominatim  exprcflum  fit  contrabanda%  v 

vel  res  hoftilcs,  aiTecurari,  ne  fie  quidem  aflecuratorera  teneri,. 
quia  nulltu  ejl  contraQus,   et  contraltos  qui  nullus  eft,  implere  4 

vd  non  implere,   pendit  a   mera  voluntate   contrahentium. 
Quod  autem  merae  voluntatis  eft  in  judtci©  defendi  nequiu^j 
Byni.  quxft.  jur.  pub.  lib.  1,  c  21. 


.     *•* 


go  SubjeS  Matter.  [Book  L 

what  is  meant  Goods  are  laid  to  be  prohibited  or  contraband,  when  the 
^ &*£***  ted  "Bpo11^011  °*  exportation  of  them  is  absolutely  forbid  by 
goods.  law,  from  motives  of  commercial  policy.    Such  are  many 

foreign  manufactures,  the  importation  of  which  is  wholly 
prohibited,  with  a  view  of  encouraging  Similar  manufac- 
,  tures  of  our  own.    The  exportation  of  wool,  and  other  raw 

materials,  tools,  and  machinery  employed  in  manufactures* 
is  alio  prohibited  from  fimilar  motives.     Moft  other  arti- 
cles of  commerce  are  allowed  to  be  imported  or  exported, 
fubje&to  certain  duties  or  cuftoms;  and  when  prohibited 
goods,  or  goods  on  which  the  duties  have  not  been  duly 
paid,  are  attempted  to  be  imported  or  exported,  they  are 
ufually  called  fmuggled,  or  run  goods. 
By  4  and  5  W*       But  the  mere  illegality  of  the  contraG  has,  in  many  in- 
and  M .  c.  15,   ftances,  been  found  infufficient  to  prevent  great ,  frauds 
ing  the  dehv"   from  being  committed  againft  the  revenue,  and  againft 
cryoffmugglcd  the  prohibitory  reftri&ions  above  alluded  to,  by  perfons 
the    '  infured,  who,  for  certain  premiums,  made  it  a  praftice  to  under- 
ftali      forfeit  take,  at  their  own  rilk,  to  deliver  fmuggled  and  contra- 

band  goods-into  the  warehoufes  of  the  owners,  free  from 
duty  ;  thus  becoming,  not  only  the  carriers,  but  the  in- 
furersy  likewife,  of  fuch  goods,  even  againft  the  rifle  of 
feizure  and  confifcation.  To  remedy  this  evil,  the  ftat., 
4  and  5  W.  and  M.  c.  15.  f.  14,  provides,  «  That  all  per- 
( (bns,  who,  by  way  of  infurance  or  otherwife,  fhall  un- 
c  dertake  to  deliver  any  goods  imported  into  England,  with- 

<  out  paying  tie  duty,  or  any  prohibited  goods ;  or  fball, 
«in  purfuance  of  fuch  infurance  or  agreement,  knowingly 

;  <  deliver   any    prohibited   or  uncuftomed    goods,  fhall, 

*  for  every  offence,  forfeit  £.500,  above  all  other  for- 
« feitures.*— The  fame  penalty  is  impofed  on  perfons  who 
fhall  agree  to  pay  for  fuch  infurance,  or  knowingly  receive 

Encourage-  ^ucb  goods. — « And  if  the  infurer  fhall  difcover  the  fame* 
mtat  t0 whcr  ' ^e  ^a^  keep  *ke  infurance  money,  be  difcharged  front 
igainfc  .  the  * au  forfeitures,  and  have  half  the  penalties  impofed  on  the 
othw.  « party  infured  or  receiving  the  goods.     If  the  infurer  do 

<  not  make  fuch  difcovery,  the  party  infured  may  do  f<v 

*  and  he  fliall  have  back  his  infurance  money,  and  half  the 

*  penalties  impofed  on  the  infurer,  and  be  difcharged 
« from  his  own  forfeitures.' — And  the  ftat.  8  and  9  W.  and 


..> 
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if.  c.  36,  made  for  the  encouragement^ the  filk  manufac-  io  fane  cafes 
ture,  fubje&s  all  perfons  guilty  of  delivering  foreign  ala«   the  J^Sf* 
modes  and  luftrings  to  be  held  to  bail  for  the  penalties  im-  baJ. 
pofed  by  the  above  aft  of  the  4  and  5  W.  and  M.  c.  15. 

In  like  manner,  it  became  a  practice  with  perfons  en-   Penalties    for 
gaged  in  the  clandeftine  exportation  of  wool  from  Great  jjf1""^^ 
Britain  to  foreign  parts,  to  infure  the  delivery  of  it  to  the   infordgnpartt, 
confignee.     To  reftrain  this  pernicious  practice,  the  ftat.  ?*^$**J? 
28  G.  m.  c.  38,  f.  45  and  9.  declares,  '  That  if  any  per- 
fon,  by  way  of  infurance  or  otherwise,  fhall  undertake 
or  agree  that  any  fheep,  wool,  &c.  {hall  be  carried  to 
'  parts  beyond  the  feas,  from  any  place  within  this  king-r 
' dom ;  or,  in  purfuance  of  fuch  infurance,  ihall  deliver 

*  any  wool,  &c.  in  parts  beyond  the  feas,  fuch  perfbn, 
( and  all  aiders  and  affiftants,  (hall,  upon  conviction,  for- 
•feit  50  L»  and  fuffer  fix  months  folitary  imprifonment.* 
And  (by  %  46.)  the  like  punifhment  is  awarded  againft  per- 
fons ' who  ihall  pay,  or  agree  to  pay,  for  fuch  infurance/ 
and  the  articles  infured  ihall  be  forfeited.     'And  (by {47.) 

*  any  per/ons,  concerned  in  fuch  infurance,  who  ihall 
«  inform  againft  the  others,  fhall  be  freed  from  all  penal- 
'ties,    and    be  entitled   to  the  things   infured.'     'And   ^^  ^  ^ 
'  (by  $  48.)  all   infurances  on  goods  and  merchandizes  to  France  i«  on 

*  be  exported  from  Great  Britain  to  foreign  parts,  which   Sf°     ***** 

<  {hall  afterwards  appear  to  be  wool,  &c.  ihall  be  void, 

<  notwithftanding  any  words  or  agreement  inferted  in  the 

*  policy ;  and  nothing  fhall  be  recovered  far  any  lofs  or 
'  damage,  or  for  the  premium  upon  fuch  infurance/ 

"Whether  a  trade  prohibited  by  the  laws  of  one  country  whether       % 
may  be  the  fubjeft  of  a  legal  infurance  in  another,  is  a   ^ade  prohibit* 
queftion  upon  which  there  has  been  fome  difference  of  JL  may  ^c  the 
opinion  amongft  writers  on  the  law  of  infurance. — Va&n  (a)  iubjed  of  a  le- 
fupports  the  affirmative,  and  fays,  that  though  an  infur-  j£\^k!£nC0 
ance  on  goods,  the  importation  or  exportation  of  which 
is  prohibited  by  the  laws  of  Franee%  is  void ;  yet,  when 
the  prohibition  Is  by  the  lawj  of  another  country,  if  the 
infurer  be  apprifed  that  the  goods  infured  are  contraband, 
he  is  bound  by  the  contraft  :    If  he  be  ignorant  of  this,  it 

\  '     is 


(a)  An.  40,  p.  127. 
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is  agreed  on  all  hands  that  he  would  not  be  bound,  for 
he  could  not  be  fuppofed  to  fubjeft  himfelf  to  the  riik  of 
feizure  and  confifcation,  unlefs  he  had  notice  that  the  goods 
were  contraband,  and  received  a  premium  adequate  to  the 
nature  of  the  rifk.  In  (import  of  this  opinion  he  cites  a. 
fentence  of  the  admiralty  of  Marfeilles  confirmed  by  an 
arret  of  the  Parliament  of  Aix  of  the  30th  of  June  1758, 
where  the  infurance  was  upon  raw  filk  meant  to  be  fmug- 
gled  out  of  Spain.  This  fentence  was  founded  upon  a 
confultatioriy  or  written  opinion,  of  Emerigont  who  labours 
to  prove  that  goods  may  be  infured  in  France,  which  are 
contraband  only  with  refpedt  to  foreign  countries,  pro- 
vided they  are  not  fo  by  the  laws  of  France.  « The  ex- 
portation of  certain  goods,"  fays  he,  "  may  be  prohibited 
by  his  Catholic  Majejly  as  ftricTtly  as  he  pleafes ;  but  his 
laws  are  no  rule  of  conduct  for  Frenchmen,  who  are  un- 
questionably permitted  in  France,  to  import  bullion,  coin, 
filk,  &c.  from  Spain,  to  fupply  our  coinage,  our  manu- . 
factures,  and  our  commerce."  Pothier,  {a)  who  is  generally 
fwayed  by  purer  moral  fentiments,  combats  this  doctrine, 
and  infifts  that  the  grounds  of  it  are  falfe.  His  principal 
arguments  are,  that  a  man  cannot  carry  on  a  contraband 
trade  in  a  foreign  country  without  engaging  the  fubjefts  of 
that  country  to  commit  an  offence  againft  the  laws,  which 
it  is  their  duty  to  obey  ;  and  it  is  a  crime  of  moral  turpi- 
tude to  engage  a  man  to  commit  a  crime  :  That  a  man 
carrying  on  commerce  in  any  country,  is  bound  to  con- 
form to  the  laws  of  that  country ;  and,  therefore,  to 
carry  on  an  illicit  commerce  there,  and  to  engage  the 
fubjefts  of  that  country  to  aflift  him  in  fo  doing,  is  againft 
good  faith,  and  confequently  a  contract  made  to  favour 
or  protect  this  commerce,  is  peculiarly  unlawful,  and  can 
raife  no  obligation. — By  way  of  anfwer  to  thefe  argu- 
ments, Emerigon  [b)  fays,  that  Pothier  would  not  have  been 
fo  rigid,  if  he  had  confidered  that  fmuggling  is  a  vice 
common  to  all  commercial  nations.  That  the  Spaniards 
and  Engli/b,  in  time  of  peace  practife  it  againft  France  ; 

and 

(a)  Pothier  h.  t.  n.  58. — [b)  VoL  I.  p.  Zi2x  215. 
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and  that  the  French^  therefore,  have  a  right,  by  way  of 
reprisals,  to  do  the  fame  towards  them ;  and  this  he 
fays,  is  fupported,  not  by  the  authority  of  the  law,  but  by 
the  evafion  of  it. 

So  that,  according  to  Emerigonf  the  law  is  con- 
formable  to  Potlier's  fentiments,  but  the  praBice  agree- 
able to  his  own.  The  morality  of  the  queftion  is  en- 
tirely on  the  fide  of  the  latter,  though  policy*  perhaps,  is 
on  the  fide  of  the  former.  And  yet  it  is  difficult  to  con- 
ceive why*  with  ftates,  as  with  individuals,  honefty  fhould 
not,  in  all  cafes,  be  deemed  the  bed  policy.  Certain  it  is, 
that  neither  an  individual  nor  a  ftate  can,  upon  any  moral 
principle,  juftify  the  commifiion  of  a  crime,  In  order  to 
obtain  fatisfa&on  for  a  wrong  done,  ftill  lefs  for  a  wrong 
apprehended. 

Be  this  as   it  may,  the   law  of  England*   it    is   faid,   The    law    ef 

pays  no   regard  to  the  revenue  laws  of  other  countries.    S"*1*"*    W» 

And  it  muft  be  confefled  that  even  the  legiflature  has,   the      revenue 

in  one  inftance,  plainly  countenanced  a  contraband  trade   ****  ^  othcr 

countries ; 

with  foreign  nations.  The  exception  in  the  fiat.  19  G. 
II.  c.  37,  f.  3,  enabling  perfons  who  carry  on  a  trade 
with  the  Spanijb  and  Portuguefe  colonies  to  infure  in  the 
fame  manner  as  before  that  aft,  was  evidently  made  to 
favour  the  fmuggling  of  bullion  from  thofe  places  by 
perfons,  as  Emtrigon  obferves,  who  could  obtain  no  bills 
of  lading  or  other  evidence  of  their  cargoes,  [a) 

And  this  doftrine  has  been  carried  fo  far,  that  an  in-   and   a   policy 
furance  upon  a  voyage,  in  which  it  was  intended  to  de-    *".uf    *'*    *c 

r«i_  r  r  «  VOld,      though 

fraud  the  revenue  of  a  foreign  ftate,  was  holden  not  to    the  trade  be  a 
be  illegal,  though  fiftitious  papers  were  fabricated  for  the   ffaud    a?a,n^ 
puipofe  of  facilitating  the  fraud,  (b)    Nay,  it  has  been   a  foreign  flate, 
holden  by  a  great  and  eminent  judge,  whofe  decifions   anci    contrary 
are  juftly  efteemed  to  be  the  higheft  individual  authority   tranj. 
upon  the  fubjeA  of  infurance,  that  even  when  the  trade 
infured  is  to  be  carried  on  by  Britijb  fubjefts,  not  only 
contrary  to  the  laws  of  a  foreign  ftate,  but  contrary  alfo 

to 


{a)  See  Emerigon's  obfervations  on  this  claufe  of  the  Englijb 
ftatnte,  vol.  I.  p.  a  12.-— (6)  R.  PUnchevr  Fletcher,  Doug.  238. 
mf.  c.  7.  C  3. 
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to  the  exprefs  provisions  of  a  treaty,  to  which  Great 
Britain  was  a  party,  yet,  if  the  infurer  fubfcribe  th4 
policy,  with  foil  knowledge  of  the  nature  of  the  trade, 
the  contract  will  bind  him.  (a)  This  will  appear  in  the 
following  cafe. 
Though  the  in-        A  fhip  was  infured  "At  and  from  London  to  Pen/a* 

infold  be*o   "  "b  and  ManfiM  in  the  river  M$fiPP>>  *M*  liberty  W 
carry     on    a   « touch  at  Port/mouth  and  Jamaica.79 — The  fhip  was  em- 

S^fV^  ployed  in  the  ufual  trade  in  the  MiJJJippi,  and  traded  at 

foreign    ftatc,  Little  Manfbae,  in  the  ifland  of  New  Orleans  in  the  do- 

bws^of7  t£t  minions  of  %'*•     Man/bae,  the  place  mentioned  in  the 
ftatc  ;   yet  it   policy,  was  part  of  the  continent  of  North  America,  ori 

In?  tf  kl£liS  ^  fide  of  ***  river*  which>  b? the  treaty of  Parls  in 

to  the  infurer,    1763,  was  furrendered  to  Great  Britain,  and  is  about  3? 

tod  hln?  WiU  kagues  ^g^^  UP  t**11  Ww  O****    1*«  l°fs  w«  oo 

cafioned  by  a  feizure  of  the  fhip  at  Little  Manjbae  by  the 

irZ.  N Jr?tt  S/fl/ij/i  governor,  as  a  reprifal  for  tranfgreflions  alleged  td 

ter  Hil.  178,5,  have  been  committed  by  a  Britijb  fhip  in  the  Lakes. — In 

Fork  137.  ^  ac-yon  on  tke  policy^  it  was  contended  on  the  part  of 

the  defendant,  that  the  policy  being  on  an  illicit  trade,  the 
contract  was  void.     Lof  d  Mansfield,  who  tried  the  caufe, 
faid — "The  firft  queftion  is,  whether  this  policy  covers 
the  trading  on  the  MiJJiftppi,  before  the  fhip's  arrival  at  * 
Manjbae. — The  trading  at  Little  Manjbae  is  a  delay  of  the 
Voyage,  and  an  increafe  of  the  riik.     If  the  policy  does 
not  cover  this  part  of  the  trading,  then  it  is  a  deviation, 
and  there  is  an  end  of  the  contract.     It  is  very  clear  what 
the  trade  is.     Every  trading  with  the  iubjects  of  Spain  is 
illicit  by  the  treaty  of  Paris.  •  The  navigation  is  free  to 
both  countries,  and  the  municipal  laws  of  both  countries 
remain.    Though  fuch  trading  be  contrary  to  the  laws 
of  Spain,  yet  no  country  pays  attention  to  the  revenue 
laws   of  another.     Therefore,  if  the  defendant  bad,   with 
full  knowledge  that  it  was  a  fmuggling  trade  with  Spain*. 
made  the  injur ance,  then  it  might  be  a  fair  contraB  between 

the 

(a)  But  though  the  policy  may  not  be  void  for  this  caufe, 
yet  it  has  been  holden  that  where  a  fhip  is  feized  for  navigating 
contrary  to  the  laws  of  another  country,  or  for  not  paying  cut 
toms,  the  infurer  fhall  not  be  anfwcrablc  Per  HvtchitCx  Coi 
Anon.  2  Vtrn.  176. 
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the  part  Us.  (<i)-But  the  main  queftion  for  confideration  feems 
to  be,  whether  this  trading  to  Little  Manjkae  was  infured 
by  the  policy." — The  jury  found  for  the  defendant,  it  may 
be  prefumed,  on  the  ground  of  deviation. 

Se&.  2* 

Prohibited  Commerce  with  the  Briiijh  Colonieu 

BUT  though  the  revenue  laws  of  foreign  countries  are  An    infutonte 

not  regarded  in  England,  yet  an  infurance  on  goods  which  merweontrarr 

are  meant  to  be  imported  into,  or  exported  from,  any  of  t0  *h*  law*  °f 

the  dependencies  of  the  crown  of  this  kingdom,  contrary  cic,    Jfen  ^  * 

to  the   laws  in  force  in  thofe  places,  would,  I  conceive,  crown  of  ibi» 

be  void :  For  it  would  be  inconfiftent  with  the  protec-  v^  °n* 
tion  which  the  fovereign  owes  to  the  fubordinate  ftate, 
to  encourage  any  commerce  injurious"  to  its  interefts,  or 
to    countenance  any  infraction   of  thofe  laws,  to  which 
the  king,  as  the  head  of  the  ftate,  has  given  his  fanftion. 

Hence  it  follows  that  no  legal  infurance  can  be  made  An  infurance 
on  any  commerce  carried  on  with  any  of  the  Briujb  col-  p? a £0fl*/V° 
onies,  in  contravention  of  the  laws  made  for  the  regula-  in  contraven- 
tion of  the  commerce  with  thofe  colonies.  tion  of  the  9 

m  ^  and  io  IV.  and 

The  vaft   profits  ariiing  from   the   trade  to    the  Enfl   M.  c.   44.    is 

Indies,  have  always  afforded  a  ftrong  temptation  to  pri-    J"ld»    ^"/of 

vate    adventurers  to  engage  in  a  contraband  commerce    that      fHtute 

with  thofe  parts,  notwithstanding   the  charter  and  the    havc^ccn  rd* 

afts  of  Parliament  by  which  the  monopoly  of  that  trade 

has   been,  from  time  to  time,  fecured  to  the  Eafi  India 

Company.     The  aft  by  which  this  was  firft  effectually 

done,  was  the  ftat.  9  and  10  W.  III.  c.  44.     And  though 

this  aft  has  been  frequently  altered  and  partly  repealed  by 

fubfequent  flatutes,  yet  it  has  never  been  wholly  put  aa 

end  to ;  on  the  contrary,  any  infringement  of  it  is  ftitt 

illegal :  And  though  fuch  parts  of  it  as  infl idled  penal-* 

ties,  have  been  repealed  by  the  ftat.   33   G.  III.  c.  52  * 

and    though   this  laft  aft  has    provided    tl>at  no   afts, 

or 

_ -  ---     -    1 

(a)  The  queftion  here  was  not  whether  the  contract  was  fair, 
as  between  the  parties  ;  but  whether  a  court  of  law  in  England 
ought  to  have  lent  Its  aid  to  give  effect  to  an  infarance  made  to 
proteft  a  trade  carried  on,  not  only  againft  the  revenue  laws  %£ 
another  country,  but  alfo  againft  good  faith. 

K 
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or   part*  of  acts,   thereby   repealed,   {hall   be   pleaded 

or  fet  up  in  bar  of  any  action,  &c.  yet  the  following 

cafe  proves   that  it  is  competent  to  underwriters  who 

have  fubfcribed  a  policy  on  a  fhip  trading  to  the  Eafi 

Indies,  in  contravention  of  this  act,  to  avail  themfelves 

of  it,  in  defence  to  an  action  on  fuch  policy. 

A  Ihip  Being       The  fhip  Albemarle  was  infured,  "  At  and  fron  Lon~ 

employed     to   cc  fon  to  New  South  Wales  \  and  at  and  from  thence  to 

ftores,  &c.  to  "  all  ports  and  places  in  the  Eajl  Indies,  Perfta,  China, 

Xtrw      South   i€  or  elfewhere  ;  and  at  and  from  thence  until  her  fife 

Wales,  the  ow- 
ners obtain  a   "  arrival   hack  at  London  ;  with  liberty  to  touch,  ftay, 

Kcenfe  from  the  «  and  trade  at  any  port  or  place  whatfoever,  as  well  on 
to  fail  thither,  "  this,  as  on  the  other  fide  of  the  Cape  of  Good  Hope" 
and        from   ^n  action  being  brought  on  this  policy,  for  a  lofs  by 

thence  to  Bom-  \  °  /•       •  i         iti. 

tay>  there  to  capture  on  the  homeward  voyage,  a  fpecial  verdict  was 
jpurchafe  a  car-  found,  which  ftated  in  fubftance  as  follows. — The  plain- 
and  return  to  tiffs  being  employed  to  convey  convicts,  ftores  and  pro* 
London  ;  but  vifions,  to  New  South  Wales,  obtained,  from  the  direc- 
noother  trade  tors  of  the  India  Company,  a  licenfe  for  the  faid  {hip 
jhall  be  carried  fOT  a  voyage  to  New  South  Wales,  &c. ;  and  from  thence 
era,  however,  to  Bombay,  there  to  purchafe  cotton,  to  be  legally  im- 
fcndarticle»no^   ported,  and  fold  at  the  Company's  fales  in  London.     And 

authorized  by      .         .  .     .—  .     -         .  „  . 

the       licenfe,   the  plaintiffs  covenanted  that  the  owner,  majter,  or  mar*- 

with  directions  ners  Jbould  not  carry  on,  or  be  concerned  in,  any  hind  of  trade 
Goa  and  fell  *n  the  Eaft  Indies,  or  elfewhere  within  the  limits  of  the  Com" 
them  there,  or  panfs  charter,  &c. ;  and  that  if  they  fhould  carry  on  any 
An  Tnfurance  fuch  traffic,  they  fhould  be  confidered  as  illicit  traders,  the 
on  thin  ihip  is  goods  forfeited,  and  the  perfons  be  liable  to  the  fame 
fe&ed  on  a  penalties  as  unlicenfed  traders.  The  plaintiffs  ordered  the 
trade  underta-  mafter  after  the  delivery  of  the  convicts,  &c.  at  Port  Jackfonr 
to  break    to  proceed  to  Goa,  and  there  difpofe  of,  or  fend  by  other 


Tiew 


in  upon^  the  veflels  to  Bombay  for  fale,  copper  and  other  articles,  not 
monopoly*        authorized  by  the  licenfe  of  the  Company.  The  fhip  failed 

—        with  the   above  unlicenfed  articles  on  board ;   and  the 

others  ▼.  An-  plaintiffs  wrote  to  their  agent  at  Bombay,  informing  him  of 
derfon*  6  T.  R.  their  inftructions  to  the  mafter.  The  fhip,  purfuant  to 
Pui.%i%f         the  orders  of  the  plaintiffs,  failed  from  Port  Jackfon  to 

Goa,  where  the  mafter  fold  the  licenfed  cargo,  and  then 
failed  to  Bombay,  from  whence,  on  the  23d  of  December, 
1792,  fhe  failed  for  London,  and  was  captured  in  the 
courfe  of  the  voyage.    The  fpecial  verdict  ftated  further, 

thai 
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that  all  the  above  fafts  happened  before,  and  the  aftion  was 
commenced  after  the  making  of  the  ftat.  33G.IILc.52,  and 
that  the  plaintiffs  were  Britijb  fubjefts  refident  in  England. 
—The  ftat.  83  G.  III.  c.  52,  continues  to  the  Company,  for 
a  further  term,  the  poffeflion  of  the  Britj/h  territories  in 
India,  together  with  their  exclufive  trade,  under  certain 
limitations*     The  146th  feftion  repeals  fo  much  of  the 
ftat.  9  and   10  W.  S.  c.  44,  and  of  many  other  afts,  (a) 
as  infli&ed  any  penalty  or  forfeiture  for  illicit  trading  to 
the  Eajt  Indies.     The  147th  feftion  provides,  that  this  re- 
pealJball  not  extend  to  any  offence  committed  agaittft  any  of  the 
fiatutes  thereby  wholly  or  in  part  repealed,  before  the  pajftng  of 
the  aB.    The  150th  feftion,  «  for  obviating  any  doubts, 
how  far,  notwithftanding  fuch  repeal,  contracts  made, 
contrary  to  the  reftriftions  contained  in  the  faid  afts  were 
bmding,"— enafts,   « That  it  fhall  not  be  lawful  for  any 
1  defendant  in  any  aftion  then  depending,  or  thereafter  to 
«  be  brought,  to  plead  or  fet  up  any  aft  fo  repealed,  in 
'  the  whole  or  in  part,  in  bar  of  fuch  aftion ;  but  that  the 
*  plaintiff  fhall  have  the  fame  remedy  and  judgment  as  if 
« the  laid  afts,  or  parts  of  afts,  fo  repealed,  had  never  been 
« made.' — Upon  this  cafe  it  was  alleged  on  the  part  of  the 
defendant,  that  the  146th  feftion  of  the  ftat.  S3  G.III.  c.  52, 
repealing  fo  much  of  the  former  afts  as  inflifted  penalties  for 
illicit  trading  to  India,  did  not  extend  to  any  of  the  provifions 
for  granting  and  fecuring  the  exclufive  trade  to  the  Com- 
pany \  and  that,  by  fevcral  afts  and  parts  of  afts  remain- 
ing unrepealed,  fuch  exclufive  right  was  referved  to  them, 
and  all  others  prohibited  from  invading  it ;  and  the  provifo 
in  the  14?7th  feftion,  was  relied  on  to  fhew  that  fuch  re- 
peal fhould  not  extend  to  any  offence  committed  againft 
any  of  the  afts  thereby  wholly  or  in  part  repealed,  before 
the  paffing  of  the  aft.     It  was  therefore  infifted,  that  the 
policy   being   effefted    to   proteft  a   trade,  which  was 
meant  to  be  carried  on  contrary  to  the  fpirit  and  intention 
of  the  exifting  laws,  was  illegal  and  void ;  and  that  the 
objeftion  might  be  taken  advantage  of  in  this  aftion,  al- 
though the  right  of  fuing  for  the  former  penalty  was 

taken 


(«)  Fid.  the  a&s  thus  repealed  enumerated  in  6  T.  R.  727. 
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taken    away   from    any    common    informer. — On    the 
part  of  the   plaintiffs  it  was  replied,   that,    as  all  thefs 
tranfactions  happened  before  the  pafling  of  the  ftat.  33 
G.  HI.  c.  52,  the  illegality  of  them  could  not  be  taken  ad- 
vantage of  in  this  action,  for  the  146th  fedYion  repealed 
all  forfeitures  arid  penalties  contained  in  the  acts  there 
enumerated  againft  fuch  illicit  trading  ;  and  the *1 47th  fec- 
tion  merely  faved  the  right  of  fuch  objection  as  to  of- 
fences    already    committed,    to    the   Company    them/elves* 
But  that  the  150th  fection  prevented  any  private  fubjec~l 
from  fetting  up  any  of  the  repealed  acts  or  claufes  in  bar 
of  any  a£lion  on  any  contract  made  before,  as  a  pretext 
that  fuch  contract  was  made  contrary  to  the  prohibition 
contained  therein. — The  court,  on  full  conflderation,  de- 
termined that  the  ftat.  9  and  10  W.  III.  c.  44,  was  ftill  in 
force,  and  that  as  the  policy  was  effected  in  contravention 
of  that  aft,  as  breaking  in  upon  the  monopoly  of  the 
Company,  it    was    void,    and   that    the   defendant   was 
therefore  entitled  to  judgment. — Lord  Kenyan ,  in  deliv- 
ering the  opinion  of  the  court,  faid, — u  The  ground  on 
which  my  opinion  proceeds  in  this  caufe  is,  that  the  ftat. 
9  and  10  W.  III.  has,  from  the  time  when  it  was  pafled 
down  to  the  prefent  moment,  been  an  exifting  law,  ope- 
rating on  the  rights  of  the  parties.     And  though  fubfe- 
quent  acts  of  parliament  have  continued  the  prohibitions 
enacted  by  that  ftatute,  and  though  fome  of  thofe  acts 
have  been  totally  repealed,  and  others  repealed  in  part, 
the  legiflature  appears  to  have  anxioufly  exprefled  their  in- 
tention in  the  ftat.  33  G.  III.  c.  52,  that  only  that  part  of 
the  ftat.  9  and  10  W.  III.  c.  44,  which  is  particularly 
pointed  out,  fhould  be  repealed.     If  it  had  been  intended 
to  repeal  the  whole  of  that  act,  and  that  the  prohibitions 
contained  in  it  fhould  be  entirely  put  an  end  to,  it  might 
have  been  effected  by  fewer  words  than  are  ufed  to  repeal 
that  part  of  the  act.     And  on  confidering  the  whole  of 
this  laft  act,  it  appears  to  me  that  the  conftrudticn   in- 
filled on  by  the  defendant  is  the  fair  one ;  namely,  that 
the   legiflature  meant  to  repeal  the   prohibition  to  lend 
money  to  foreign  companies,  feV.  but,  by  no  means  had 
it  in  contemplation  either  to  abridge,  or  take  awav,  any 

Of 
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of  the  confequences  of  the  monopoly  given  to  the  India 
Company.  The  words  in  the  different  atts  (hew  that  the 
flat.  9  and  10  W.  S,  was  always  confidered  as  being  in 
force." — This  judgment  was  afterwards  affirmed  upon  a 
writ  of  error  in  the  Exchequer  Chamber,  (a) 

So,  if  a  foreign  Ihip  trade  to  the  Britj/b  fettlements  in  tf  »  fora** 
India ,  purfuant  to  a  treaty  with  this  country,  (he  muft  the  A//j/**e£ 
conform  ftrictly  to  the  regulations  prefcribed  by  fuch  tianenti  in  /»- 
treaty ;  otherwife  fhe  will  be  fubjecl,  not  only  to  the  pen-  treaty.  vk>Uu 
alties  prefcribed  by  law  for  any  violation  of  the  compa-  any  of  the  rcg- 
ny  s  monopoly,  but  alfo  render  void  every  policy  of  mfur-  ticaty.tfciswiU 
ance  made  in  this  country  which  attaches  at  any  time  f*0"*  m7  P°*- 
during  the  illicit  commerce.  And  an  illegal  cargo  on 
board  for  one  hour  after  a  policy  attaches,  will  avoid  that 
policy  and  difcharge  the  underwriters  from  all  fubfequent 
refponfibility.  But  a  legal  cargo  may  be  infured,  though  B«t  a  policy  c« 
purchased  with  the  proceeds  of  an  illegal  one  •,  and  though  Dot  vitiated  by 
the  (hip  had,  by  her  previous  illegal  commerce,  been  fub-  !hc  **"?*»  «»▼- 
jecled  to  feizure  and  confifcation.  Thefe  points  will  be  aftedui contra- 
found  determined,  upon  full  confideration,  in  the  following  wnt,on  <*  «*• 
cafe. 

An  infurance  was  made  on  goods  on  board  the  ConKd-  An    America 

eracjy  an  American  Ihip,  "  At  and  from  Canton  in  China,    tajTefl  in  1^,2 

u  to  Hamburgh  or  Copenhagen ,  with  liberty  to  touch,  ftay,   for  Cbi*m  con- 

u  and  trade,  at  all  ports  and  places  whatfoever,  particu-  ^*;J°  t^ 

«  larly  at  a  port  in  the   Channel."     This  policy  was  ef-   lY     ^ ith  tne 

fefted  for  the  benefit  of  Leffingwll  and  another.     There   fhcfegoorfsfce 

was  alfo  a  policy  on  thejhip  for  the  fame  voyage.     In  an   purcbaf«a«r- 

a£tion  on.  thefe  policies,  it  appeared  that  the  fhip  was   fa*ffamh"b. 

American  built,  the  property  of  American  fubjects,  com-   — A  P°,i<:y  on 

manded  by  an  American  captain,  and  furnifhed  with  the   /rl»  6wli*to 

requifite  French  pafTport.     She  failed  with  a  cargo  from   Hambmrgb     is 

London,  for  Bombay,  where  fhe  arrived  in  June  1 796,  and    JJ^  awj^i-t 

there  difpofed  of  her  cargo  ;  and  the  captain  having,  by  a   gowa- onboard 

licenfe  obtained  from  the  governor  and  council,  taken  on   {heftVremaint 

board  a   cargo  of  cotton  for  Cant  in,  fhe  failed  for  that    fd  •'  Cuptomg 

place,   where  fhe  arrived  in   Ochter   179C.     There  her    "i^il"1^ 

cargo  was  difpofed  of,  and  the  goods  jnentioned  in  the   p»<nertti.cih;p 

-.     n        Oil  hlT    Vv\iiiC 

firft 


(j)   1  PuL  £*■  L'f.  2  7 2, 
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to    Hamburgh   firft  policy  were  purchafed,  partly  with  the  proceeds  of 

with  ^n0ther  tne  car&°  *TOm  Bombay  and  fhipped  for  Hamburgh.  Th* 
policy  on  the  fhip  failed  for  Hamburgh  in  January  1797,  and  was  cap- 
goods  from  Can-    ture(i  by  the  French,  carried  into  Nantz,  and  there  con- 

torn     to    Ham-  J 

bmrgb  is  good,  demned  on  the  ground  of  her  having  violated  fome  of  the 
though     pur-    j?rencfj  ordinances. — Thefe  fa&s  were  ftated  in  a  fpecial 

chafed  with  the  -•/•re  r 

proceed*  of  the  verdict,  in  which  alio  was  fet  forth  an  article  of  the  treaty 

Thf  inforance  between  this  country  and  the  United  States  of  America* 

oo  the  wyage  referred  to  in  the  ftat.  37  G.  III.  c.  97,  by  which  it  is  ftipu- 

from      Canton  lated  that   the  citizens   of  the    United    States  fhall  be 

was  legal,  #  ../,... 

though       the    permitted  to  trade  with  the  Britifh  territories  in  the  Eafi 

Swetofei^re  /«^>' 5  but  it  is  exprefsly  agreed,    « that  the  veffels  of  tbe 

in  the  voyage  United  States  Jhall  not  carry  any  of  the  articles  exported  by 

C™*0"10* t0  the™  frm  the  /aid  Britifh  territories  to  any  fort  or  pi  act,  ex- 

■  cept  to  fome  port  or  place  in  America,  where  the  fame  fball  be 

*«  8t1r.^6»!    un^eH  *  anc*  tnat  t^ie  penniffion  granted  by  this  article  is 

not  to  extend  to  allow  the  veffels  of  the  United  States  to 
carry  on  any  part  of  the  coafting  trade  of  the  faid  Britifh 
territories."  It  was  alfo  ftated,  that  the  voyage  from 
London  to  Canton,  and  that  from  Canton  to  Europe,  were 
two  diftinft  voyages.  In  the  argument  upon  this  fpecial 
verdict,  the  policy  on  thejbip  was  abandoned  by  the  plain- 
tiff's counfel,  on  this  ground,  that  as  this  policy,  which 
was  "  at  and  from  Canton,99  attached  from  the  time  the  fhip 
arrived  there,  including  the  period  of  time  while  the  cot* 
ton  taken  in. at  Bombay,  in'  contravention  of  the  above  ar- 
ticle of  the  treaty,  was  ftill  on  board  ;  and  as  the  imme- 
diate voyage  infured  could  not  be  fevered,  the  whole  muft 
be  deemed  an  illegal  adventure. — On  the  policy  on  the  goods, 
feveral  objections  were  made  on  the  part  of  the  defendant : 
— 1ft,  That  the  goods  infiired  were  purchafed  with  the  pro- 
ceeds of  an  illegal  cargo,  namely,  that  procured  at  Bom- 
bay, (it  being  admitted  that  the  governor's  licenfe  to  pur- 
chafc  it  was  illegal,)  and  that  fuch  an  adventure  was  con- 
taminated by  fuch  antecedent  illegal  traffic. — 2dly,  That 
the  voyage  from  Bombay  to  Canton  was  only  a  part  pf  a 
larger  voyage,  out  and  home,  from  London  to  Canton,  and 
from  Canton  to  Europe  :  and  that  as  the  fhip,  in  the  courfe 
of  the  voyage,  traded  at  Bombay  contrary  to  the  treaty 
between  this  country  and  the  United  States,  by  not  re- 
turning 
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turning    direftly  from.  Bombay   to  America^    the  whole 
voyage  was  illegal. — Sdly,  That  the  fliip  was  feizable,  for 
a  violation  of  the  navigation  aft,  in  a  prior  part  of  the 
voyage  from  Bombay  to  Cantony  and  confequently  that  the 
goods  infured  were  not  put  on  board  a  proper  fhip,  fuch 
as  the  infured  impliedly  undertook  to  provide  ;  and  that 
the  right  of  feizure  continued  at  leaft  during  the  time  that 
the  (hip  was  on  the  high  feas,  and  until  her  return  home. 
— 4thly,That  the  fentence  of  condemnation  by  the  tribunal 
at  Nanfzy  negatived  the  fhip's  being  an  American. — But 
the  court  determined,  that  the  plaintiff  was  entitled  to 
recover  on  the  policy  on  the  goods. — Lord  Kenyon  faid, — 
"It  is  now  very  properly  admitted,  that  the  policy  on  the 
Jbip  muft  be  abandoned,  becaufe  during  part  of  the  time 
that  the  parties  intended  that  the  policy  fhould  attach, 
namely,  while  the  ihip  was  at  Canton,  there  was  fomething 
illegal  in  the  tranfa&ion.     As  to  the  policy  on  the  goods, 
the  arguments  urged  for  the  defendant  have  not  convinced 
me  that  this  contract  is  illegal,  becaufe  the  goods  infured 
were  purchased  with  the  proceeds  of  a  former  illegal  cargo. 
If  this  objeftion  were  well  founded,  it  would  go  to  an 
alarming  extent :  In  deciding  on  a  claim  made  on  a  policy 
of  infurance,  it  would  be  neceflary  to  examine  and  fcru- 
timze  the  paft  conduft  of  the  infured,  in  order  to  fee 
whether  or  not,  by  their  former  tranfaftions  in  life,  they 
•  had  illegally  acquired  the  funds  with  which  the  particular 
goods  infured  were  purchafed.     But  we  cannot  enter  into 
confiderations  of  that  kind  ;  we  muft  confine  ourfelvcs  to 
the  immediate  tranfaftion  before   us.     And  the  voyage 
homeward  Jrom  Canton  being  found  to  be  zfeparate  and  dif- 
tmft  voyage  from  that  to  Canton,  the  homeward  voyage, 
therefore,    cannot  be  affected   by    the  former    outward 
▼oyage.  After  the  greateft  attention  which  I  have  been  able 
to  beftow  on  the  fubjeft,  I  adhere  to  the  opinion  that  we 
gave   in  the  cafe  of  Pollard  v.  Belly  (a)  in  which  it  was 
efrablifhed  as  a  propofition,  that  the  courts  of  admiralty 
are  to  proceed  on  the  known  jus  gentium,  or  on  the  trea- 
ties between  particular  ftates ;    that  fuch  treaties  do  not 
alter  ike  jus  gentium  with  refpeft  to  the  reft  of  the  world  ; 

but, 

(a)  Inf.  c.  8.  f.  4. 
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but,  •  as  between  thofe  particular  ftates,  they  are  con- 
fidered  as  engrafted  on  the  jus  gentium  ;  and  that  one  ftata 
has  no  authority,  by  any  ordinance  of  its  own,  to  vary  the 
general  law  of  nations,  as  to  other  ftates.  But  the  ground 
of  the  fentence  of  the  Prench  court  of  Admiralty,  in  this 
cafe,  is  the  not  conforming  to  a  French  ordinance  in  a 
matter  which  is  neither  required  by  the  law  of  nations,  or 
by  the  treaty  between  France  and  America  ;  and  it  is  found 
by  the  verdict  that  all  the  requifites  of  that  treaty  were 
complied  with."  Mr.  Juftice  Lawrence  faid, — "  With 
regard  to  the  firft  objection  made  on  the  part  of  the  de- 
fendant, in  fuch  a  cafe  as  the  prefent,  we  cannot  inquire 
into  the  means  by  which  the  merchant  gains  the  money 
that  is  afterwards  laid  out  in  the  purchafe  of  goods :  If 
the  money  were  obtained  by  robbery  on  the  highway  and 
inverted  in  the  purchafe  of  a  cargo,  I  do  not  know  why 
that  cargo  may  not  be  legally  infured.  In  order  to  render 
the  infurance  illegal,  the  illegality  (hould  exift  during 
the  courfe  of  the  voyage  infured :  Nor  do  I  think  that  the 
next  objection,  that  the  plaintiffs  cannot  recover,  becaufe 
the  fhip  was  liable  to  feizure,  is  well  founded.  Here  the 
illegality  commenced  by  the  captain  taking  on  board  a 
cargo  at  Bombay,  in  order  to  carry  it  to  Canton  for  fale. 
But  the  doctrine  relied  upon  by  the  defendant  is  perfectly 
new,  that  the  infured  cannot  recover  on  the  policy  againft 
the  underwriters,  becaufe  the  fhip,  in  a  prior  voyage,  had 
been  guilty  of  fome  tranfgreffion,  for  which  fhe  was  lia- 
ble to  be  feized.  That  is  not  a  ri£k  within  the  policy.  If 
the  fhip  had  been  feized  for  this  caufe  during  the  voyage 
Infured,  the  underwriters  would  not  have  been  liable  ) 
they  are  only  liable  for  rifks  in  the  courfe  of  the  voyage 
infured.  Then  the  only  remaining  queftion  is,  whether 
or  not  it  were  decided  by  the  foreign  fentence,  that  the 
fhip  was  not  an  American.  The  attempt  on  the  part  of  the 
defendant  here,  is  not  fo  much  to  difpute  the  authority  of 
the  cafe  of  Pollard  v.  Bell,  as  its  application  to  the  caie 
before  us.  However,  I  am  of  opinion,  that  on  the  whole, 
we  muft  confider  that  the  foundation  of  this  fentence  of 
condemnation,  was  the  violation  of  French  ordinances 
only,  and  confequently  that  the  cafe  of  Pollard  v.  Bell,  is 
a  direct  authority  for  the  prefent." 
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IN  time  of  war,  it  is  the  duty  of  thofc  who  are  not  en-  Thebbligationa 
gaged  in  it,  and  who  profefs  to  be  neutral,  tp  obferve  •*  n€,ltra*,ty' 
an  exa&  impartiality  between  the  contending  parties,  and 
to  afford  no  affiftance  to  either,  xo  the  prejudice  of  the 
other.  Pacem  uirique  parti  quod  medias  deceat  amicos,  optent 
hello  fe  non  intcrponant.  {a)  To  what  extent  neutrals  may 
trade  with  a  belligerent  power,  is  a  queftion  upon  which 
there  have  always  been  great  difputes  *,  fome  contending 
for  the  rigour  of  war,  and  others  for  a  freedom  of  com- 
merce, which,  by  the  law  of  nations,  as  they  fay,  one 
ftate  may  carry  on  with  another.  It  mud  be  owned,  that 
In  the  deciiion  of  this  queftion,  much  frequently  depends 
on  the  power  of  the  party,  whether  belligerent  or  neutral, 
who  contends  for  the  one  principle  or  the  other.  Breaches 
of  neutrality  are  often  fufrered  to  pafs  unnoticdd,  bccaufe 
the  party  who  fuffers  by  them,  finds  it  neceffary  to  diflem- 
ble  his  refentment,  left  he  fhould  draw  new  enemies  cm 
himfelf ;  and  neutrals  often  fubmit  to  great  outrages  rath- 
er than  involve  themfelves  in  war.  There  are,  however, 
certain  principles,  which,  though  occafionally  violated, 
are  univerfally  refpefted  as  public  law.  That  law  has 
pretty  accurately  defined  what  {hall  be  deemed  contraband 
of  war. 

Some  articles  of  commerce,  are  of  ufe  only  in  war  ;  Wjjat  lrtjcjci 
thefe  are  the  belli  inflrunientay  viz.  arms,  ammunition,  and  arc  contraband, 
other  warlike  ftores ;  fome  are  of  no  ufe  in  war,  as  thofe 
that  ferve  only  for  pleafure,  and  the  ufes  of  common  life  \ 
and  fome  are  ufeful  both  in  peace  and  war,  as  money, 
provifions,  horfes,  {hips,  naval  ftores,  &c. — The  firft  of 
thefe,  namely,  warlike  ftores,  when  fent  to  either  party, 
are  always  deemed  contraband  by  the  other  5  and  by  the 

law 

(a)  Liv.  lib.  35,  c.  48.    Vid.  Pattef  Droit  des  gens,  liv.  3. 
ch.  7,  n-  103,  104.  L 
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Commerce 
with       places 
bcfieged 


law  of  nations,  are  fubject  to  capture  and  confiscation, 
in  whatever  veflel  they  are  found  j  this  fpecies  of  commerce 
with  an  enemy,  being  inconfiftent  with  neutrality,  (a) 
— Locennius  extends  the  prohibition  even  to  provifions.  (b) 
But,  the  law  of  nations,  as  at  prefent  underftood,  feems 
tt\  confine  that  reftrittion  to  places  befieged  or  block- 
aded, (c) 

Not  only  arms,  powder,  ball,  and  other  ammunition, 
bur  alfo  horfes  and  furniture,  pitch,  tar,  fails,  hemp  and 
cordage,  marts,  yards,  and  all  other  neceffaries  for  the 
building  or  equipment  of  {hips,  are  generally  confidered 
as  contraband,  by  the  law  of  nations,  (d)  What  articles 
fhall  or  (hall  not  be  deemed  contraband,  as  between  par- 
ticular ftates,  are  often  regulated  and  afcertained  by  par- 
ticular treaties  between  thofe  ftates. 

Befide  thefe  reftri&ions,  there  is  another  by  which  all 
commerce  is  abfolutely  prohibited  with  a  town  or  place  be- 
fieged, inverted,  or  even  blockaded  ;  for  the  befiegers  have, 
by  the  law  of  nations,  a  right  to  prevent  all  communication 
with  the  place  inverted,  and  to  treat  as  an  enemy,  whoever 
attempts  to  enter,  or  carry  any  thing  into  it,  without  per- 
miflion.(^)  And  egrefe  is  as  much  a  breach  of  a  block- 
ade as  ingrefs,  if  it  be  done  fraudulently. 

But  the  power  whjch  undertakes  a  blockade,  ought  im- 
mediately to  notify  this  to  all  neutral  ftates.     The  effeft  of 

fuch 


(a)  In  hoftiura  eft  partibus  qui  ad  bellum  necefiaria  hofti 
adminiftrat.  Grot.  lib.  3.  c.  1.  f.  5. — (b)  De  jure  maritixno, 
lib.  1.  c.  4.  n.  9. — (c)  Val'm,  tit.  Dts frifcs,art.  1 1.  p.  264. — The 
penfionary  Dc  Witt,  in  his  letter  of  the  4th  of  January  1 654* 
agrees  that  it  would  be  contrary  to  the  law  of  nations  to  re- 
ftrain  neutral  nations  from  carrying  corn  and  provifions  to  the 
enemy's  country ;  but  he  fays  that  they  may  be  reftrained  from 
carrying  there  any  of  the  neceflkries  for  equipping  (hips  of  war. 
But  Queen  Elizabeth,  in  1599,  would  not  permit  the  Danes 
or  Pole*  to  carry  provifions  to  Spain,  declaring  that  "  by  the 
rights  of  War,  it  was  permitted  to  reduce  an  enemy  by  famine* 
to   feck  for  jpeace."— -Vid.   Grot.  lib.   3.  c.    1.  f.  5. — battel 
Droit  des  Gens,  liv.  3.  c.  7.  n.  112 — (</)  Vattel  liv.  3.  c.  7. 
n.  112. — (e)  Pattelliv.  3.  c.  7.  n.  117.     Grot.  L  3.  c.   i.  f.  5. 
Bjnl.  quacil.  jur.  pub.  L  i.e.  1 1. 
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fiich  a  notification  is,  to  include  all  the  individuals  of  thofe 
ftates  ;  becaufe  it  is  prefumed  that  thofe  ftates  communi- 
cate the  information  to  their  fubjefts,  whofe  interefts  they 
are  bound  to  protect :  Therefore  no  neutral  fubjed,  after 
ftich  notification,  can  be  allowed  to  aver  ignorance  of 
fiich  blockade.  There  is  this  difference  between  a  block- 
ade thus  regularly  notified,  and  a  blockade  defaBo^  that, 
in  the  former,  the  act  of  failing  to  the  blockaded  place 
amounts  to  a  breach  of  the  blockade,  and  fubjecls  the 
neutral  fhip  to  capture  and  confiscation  ;  whereas,  in  the 
cafe  of  a  blockade  .defaclo,  the  ignorance  of  the  party 
may  be  received  as  an  excufe  for  failing  to  the  place  block- 
aded, (a) 

Not  only  a  fingle  port,  but  a. number  of  ports,  and  even 
a  great  extent  of  coaft  may  be  blockaded. — In  the  month 
of  March  1799,  the  Brttijb  government  notified  to  all 
neutral  powers,  that  the  ports  of  Holland  were  all  in- 
vefted  and  blockaded  by  the  Briti/b  forces,  and  that  every 
veflel,  of  whatever  flag,  every  cargo,  and  every  bottohi, 
attempting  to  enter  them,  would  become  forfeited  by  the 
law  of  nations,  as  attempting  to  carry  fuccour  to  the  be- 
fieged. — It  muft  be  admitted,  that  in  no  former  war  had 
the  blockading  fyftem  been  pufhed  to  this  extent :  But  this 
has  been,  not  for  want  of  rights  but  for  want  of  power. 
If  a  fingle  port  may  be  blockaded  by  a  fingle  fquadron, 
which  has  never  yet  been  difputed,  a  number  of  fquadrons 
may  blockade  a  certain  extent  of  coaft  :  And  if  a  country 
poflefs  the  power  and  means,  and  will  incur  the  expenfe 
and  hazard,  of  covering  the  whole  extent  of  an  enemy's 
coaft,  it  becomes  entitled,  upon  the  fame  principle,  to 
the  fame  exemption  from  neutral  interference,  as  if,  with 
a  fingle  divifion,  it  inverted  a  fingle  fortrefs. 

But  it  would  be  impoffible  to  prevent  the  transport  of  The  right  of 
contraband  goods,  if  neutral  veflels  might  not  be  fearched  jjj^    ^ 
at  fea  ;  and  hence  has  arifen  the  right  of  fearch  aflumed   trak. 
by  all  belligerent  powers,  though  formerly  refilled  by  fuch 

ftates 


(a)  See  the  judgments  of  Sir  William  Scotiy  in  the  cafes  of 
breach  of  blockade  in  Robinfon's  Reports  of  Admiralty  Cafes, 
vol  2.  p.  109.  in.  116.  124.  128.  131,  &c. 
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ftates  as  were  powerful  enough  to  protect  their  fobjeds  in 
their  refufal.  But  it  feeriis  now*  to  be  fettled,  that  a  neu- 
tral fhip  which  fhonld  refufe  ta  fabmit  to  fuch  fenrch,  or 
to  produce  her  papers,  would  be  fubjett  to  condemnation 
for  that  caufe  alone.  (a)  To  prevent,  however,  the  in- 
convenience, vexation,  and  abufe  arifing  from  an  unre- 
ftrained  licenfe  to  fearch  all  neutral  lhips,  the  manner  of 
doing  it  is  ufually  regulated  by  the  different  maritime  ftates, 
in  their  treaties  of  navigation  and  commerce  with  each 
other ;  and  credit  is  ufually  given  to  the  bills  of  lading, 
invoices,  clearances,  and  other  papers  on  board,  unlefs 
fraud  appear,  or  there  be  a  reafonable  ground  to  fufpeft 
it.  We  {hall  have  occaiion  to  confider  this  fubjeft  more 
at  large  hereafter,  (b) 

The  fending  of  any  of  the  articles  denominated  belli 
inftrumenta,  or  any  other  fuccour,  by  a  Britijh  fubject  in 
time  of  war,  to  the  King's  enemies,  amounts  to  the  of- 
fence of  high  treafon.  (c)  It  is  needlefs  to  add,  that  the 
infurance  of  fuch  criminal  traffic  by  a  Britijh  fubject, 
would  be  void.  And  though  the  fending  of  fuch  goods 
to  the  King's  enemies,  by  the  fubjects  of  a  neutral  power, 
would,  in  them,  be  no  offence  againft  the  law  of  England  >■ 
yet  the  infurance  of  them,  in  this  country,  would  be,  not 
only  void,  but  highly  criminal  in  every  perfon  concerned 
in  it. 

Another  reftri&ion  on  commerce  arifes  fometimes  from 
embargoes.  The  King,  by  his  prerogative,  has  the  power 
of  ifluing  proclamations,  which,  when  they  are  grounded 
upon,  or  are  meant  to  enforce,  the  exifting  laws  of  the 
realm,  have  a  binding  force,  (d)  In  time  of  war,  when 
the  fafety  of  the  nation  is  concerned,  the  King  may,  by 
his  proclamation,  lay  an  embargo  on  all  (hipping,  and  fhut 
up  all  or  any  of  the  ports  in  his  dominions,  either  gene- 
rally, or  for  the  particular  purpofe  of  flopping  the  export 
of  provisions,  or  other  things  ;  (e)  and  any  trade  carried 
on,  in  contravention  of  fuch  proclamation,  is  illegal,   and 

confequently 


fa)  Vtittrl,  liv.  3.  ch.  7.  n.  1 14.  Val'm,  tit.  des  prifes,  art.  r  1. 
p.  270.  (b)  Vid.  inf  c.  8,  §  4,  n.  3.  fc)  Vid.  4  BL 
Com.  82,  83.  fj)  3  Inft.  162.  ft)  Vid  1  £!.  Cora.  270, 
4  Mod.  177,  179. 
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confequently  an  insurance  upon  fuch  trade,  even  when 
carried  on  by  a  neutral,  is  void. 

Thus,  after  an  embargo  had  been  laid  on  all  fhips  laden,    ^^^^j* 
or  to  be  laden,  in  Irelandy  with  any  fort  of  provifions,  an    ©f  pro vinom  in 
infurance  was  made  on  the  Bella  Juditta,  a  Venetian  fliip,    ^^f  Tafd, 
the  property  of  a  fubject  of  Venice, «* At  and  from  London    and  takes  clear- 
to  the  Grenades,  with  liberty  to  touch  at  Cork  and  Madeira    J^1*1^^ 
to  load." — The  fhip  failed  from  London  to  Cork,  and  there    but  fail*  for  an 
took  in  a  cargo  of  prov'fums,  the  property  of  French  fubjeds,    ^^J^J^^ 
the  enemies  of  Great  Britain  ;  and  having  obtained  clear-    'ihU  Lting  an 
ances  and  bills  of  lading  for  Madeira ,  {he  failed  to  that    i"^lic  *** 
ifland,  where  fhe  was  neither  to  unload  any  part  of  her    void. 
cargo,  nor  to  take  any  goods  on  board ;  but  where  fhe    j)eHZZ      ▼. 
took  clearances  and  bills  of  lading   for  St,  Thomas's,  a    Mott^*,  &  R. 
Datrijb  ifland,  whither  fhe  was  not  deftined,  but  only  to    j>^jt  aj4. 
Grenada,  then  in  the  pofleffion  of  the  French,  and  on  her 
voyage  thither  was  captured  by  an  Englijb  man  of  war, 
and  the  cargo  condemned  by  the  Vice  Admiralty  Court  of 
Barhadoes,  as  enemy's  property  ;  and  the  fhip  ordered  to 
be  reftored,  but  without  freight,  or  damages  for  the  cap- 
ture, becaufe  fhe  was  engaged  in  an  illicit  commerce. — An 
action  was  brought  on  the  policy,  to  recover  for  this  lof<s 
of  freight  and   damages  occafioned  by  the  capture. — But 
the  court  held  that  this  voyage  was  a  breach  of  the  em- 
bargo ;  that  it  was  a  fraud  to  go  to  an  enemy's  port,  under 
colour  of  going  to  a  neutral  port ;  and,  confequently,  that 
the  infurance  was  illegal  and  void. — Lord  Mansfield  faid, — 
"  Is  not  this  a  breach  of  the  embargo  ?    The  King,  in 
time  of  war,  has  an  undoubted  right  to  lay  an   embargo : 
In  time  of  peace  it  is  another  queftion.     Every  power 
lays  them  on.     If  the  (hip  had  only  been  carrying  goods 
of  an  enemy  on  a  voyage  lawful  for  her  to  perform,  me 
might  have  been  entitled  to  freight.     But  here  the  fen- 
tence  fays  ihe  fhall  not :  And  why  ?  Becaufe  me  has  done 
a  wrong  thing.     It  is  a  fraud  ;    for  under  colour  of  a 
neutral  port,  fhe  goes  to  an  enemy's  port.     She  breaks  an 
embargo.     What  the  confequence  of  that  is,  has  not  yet 
been  fettled  :  But,  to  break  an  embargo  is  undoubtedly  a 
criminal  ack ;  and  wherever  a  man  makes  an  illegal  con- 
tra^ 
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tract,  this  court  will  not  lend  him  their  affiftance  to  en- 
force it.  (a) 
If    all    inter-        So,  when  all  intercourfe  with  the  American  colonies  was 

*jbitijb  colony    prohibited  by  aft  of  parliament,  the  following  cafe  will 
be  prohibited,    (hew  that  a  commerce  carried  on  with  fuch  places,  during 

an  infuranceon      i  •  *  r     1  •  i  m  •  •  .1 

rood*  intended   tne  continuance  of  this  prohibition,  contrary  to  the  pro- 
10  be  carried    vifions  of  the  ftatute,  was  illegal ;  and  an  infurance  on 
1  and  voj<i.  "    the  trade  void,  even  though  fuch  commerce  had  been  coun- 
tenanced by  government,  and  encouraged  by  the  King's 
officers. 
Jo^jfon  t.  Sut-        An  infurance  was  made  on  goods  on  board  the  fhip 

t(/Mt  Jhug.   254.  °  _.  ..  -. 

Venus  >  loft  or  not  loft  ;  **  At  and  from  London  to  New  Tort  j 
warranted  to  depart  with  convoy  from  the  Channel,  for  the 
voyage." — The  fliip  was  cleared  for  Halifax  and  New 
York*  She  had  provifions  on  board,  which  ihe  had  a  li- 
cenfe  to  carry  to  New  York,  under  a  provifo  in  the  ftat. 
16  G.  IILc.  5,  §  1,  which  prohibited  all  commerce  with 
the  province  of  New  Ycrk,  among  others,  and  confifcated 
all  {hips  and  their  cargoes  which  fhould  be  found  trading, 
or  going  to,  or  coming  from,  trading  with  them.  But 
there  was  a  provifo  in  the  aft,  ($  2.)  excepting  « {hips  laden 

*  with  provifions  for  the  ufe  of  his  Majefty's  fleets  or  gar- 
« rifons,  or  the  inhabitants  of  any  town  poflefled  by  his 

<  Majefty's  troops,  provided  the  mafter  {hould  produce  a 

<  Hcenfe,  fpecifying  the  voyage,  &c.  and  the  quantity  and 

*  fpecies  of  provifions  •,  but  that  goods  not  licenfed  found 
€  on  board  fuch  {hips  fhould  be  forfeited/ — But  one  half 
of  the  cargo,  including  the  goods  infured,  was  not  licenfed* 

'  and  was  not  calculated  for  the  Hal/fax  market,  but  for 

New  1  orh.  There  had  been  a  proclamation  by  Sir  William 
Howe)  the  commander  in  chief,  to  allow  the  entry  of  un- 

licenfed 


fa)  There  feems  to  be  fome  inaccuracy  in  the  report  of  this 
c*ic.  It  ftates  a  general  embargo  on  all  {hips  laden  with  pro- 
vifions in  Ireland ;  and  yet  it  dates  that  the  Bella  Juditta  took 
in  a  loading  of  piovifions  at  Cork,  from  whence  fhe  took 
clearances  and  bills  of  lading  for  Madeira,  as  if  that  might 
have  been  legally  done.  It  is  probable  that  the  embargo  was 
confined  to  provifions  meant  to  be  exported  to  any  of  the  pof- 
ictlions  of  the  enemy. 
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licenfed  goods  at  New  York;  and  though  there  were 
bonds  ufually  given  at  the  cuftonvhoufe  here,  by  which 
the  captain  engaged  to  carry  the  goods  to  Halifax,  thofe 
bonds  were  afterwards  cancelled,  on  producing  a  certifi- 
cate from  an  officer  appointed  for  that  purpoie  at  New 
Tork,  declaring  that  they  were  landed  there.  The  com- 
mander in  chief  had  no  authority  under  the  aft  of  par- 
liament to  iflue  fuch  proclamation,  or  to  permit  the  ex- 
portation of  uniicenfed  goods. — The  ihip  was  taken  in  her 
paflage  to  New  Tori  by  an  American  privateer- — In  an 
action  on  the  policy,  there  was  a  verdict  for  the  plaintiff. 
But,  upon  a  motion  for  a  new  trial,  the  court  determined 
that  as  this  trade  was  exprefsly  prohibited,'  the  infurance 
was  void,  and  the  plaintiff  could  not  recover. — Lord 
Mansfield  faid  •, — "  The  whole  of  the  plaintifPs  cafe  goes 
en  an  eftablvChed  practice,  directly  againft  an  aft  of  par- 
liament. If  the  infurer  did  not  know  that  the  goods  were 
uniicenfed,  the  objection  is  fair  as  between  the  parties.  If 
he  did,  he  would  not  deferve  to  be  favpured.  But,  how- 
ever that  may  be,  it  was  illegal  to  fend  goods  to  New 
Tort,  and,  in  pari  deliclo,  potior  eft  conditio  defendentis? 

It  is  impoflible  to  bring  this  within  the  cafes  that  have 
been  cited ;  (a)  becaufe  here  there  was  a  direct  contraven- 
tion of  the  law  of  the  land. 

In  the  cafe  of  Gift  v.  Mafin,  which  we  have  already  no- 
ticed, (b)  the  infurance  was  upon  a  cargo  of  provifions  fent 
by  the  infured  from  Ireland  to  fome  of  the  Weft- 
India  Iflands,  which  had  been  captured  by  the  French  in 
the  American  war,  where  the  infured  had  property,  and 
which  were  conftantly  fupplied  with  provifions,  by  means 
of  neutral  veflels,  though  they  were  in  the  hands  of  the 
enemy. — In  an  action  by  an  underwriter  againft  the  in- 
fured to  recover  thex  premium,  the  illegality  of  the  com- 
merce was  objected.-— Lord  Mansfield  being  of  opinion 

that 
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An  infarawe 
cannot  bemade 
on  provifions, 
frntinanrutral 
fliip  to  a  ^r/Vj* 

colony  while  m 
the  handaofchc 
enemy. 

Gift.  Y.  Mafu^ 
I  T.  R  84- 


(a)  Thefe  were  Planche  v.  Fletcher,  Doug.  253.  inf.  and 
Burton  v.  Thompfon,  2  Bur.  664.  This  laft  cafe  was  cited  to 
(hew  that  a  court  will  not  fet  aiide  a  verdict,  which  was  agree- 
able to  juftice,  merely  becaufe  it  was  againft  the  (hilt  law. — - 
(')  Sup.  34. 
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that  the  policy  was  not  illegal  on  the  face  of  it,  directed 
a  verdicl  for  the  plaintiff;  and  the  court  afterwards  re- 
fufed  to  grant  a  new  trial  to  let  the  defendant  in,  to  (hew 
by  evidence  that  the  infurance  was  upon  provifions  fupplied 
to  the  enemy. 

Se&.  4. 

Commerce  with  the  Enemy. 

Na  Brhifi  fob-  BY  the  common  law  of  Englatii*  no  Britijb  fubjecl:  can 
^h^h  *****  legally  trade  with  an  enemy,  without  the  King's  li- 
my without  a  cenfe.  The  reafon  is,  that  war  puts  every  individual  of 
licenfc.  £ke  refpeftive  belligerent  governments  into  a  ftate  of  mu- 

tual hoftility  i  (a)  and  there  is  no  fuch  thing  as  a  war  for 
arms,  and  a  peace  for  commerce.  In  that  ftate,  all  trea- 
ties, civil  contracts,  and  rights  of  property,  are  put  an 
end  to.  Trading,  therefore,  which  fuppofes  the  exiftence 
of  civil  relations,  the  rights  of  property,  and  the  obliga- 
tion of  contracts,  is  neceflarily  contradictory  to  a  ftate  of 
war.  Bcfides,  it  is  criminal  in  a  fubjett  to  aid  and  com- 
fort the  enemy  ;  and  trading  not  only  affords  that  aid  in 
the  moft  effectual  manner,  by  enriching  the  enemy's 
country,  and  increasing  their  refources,  but  alfo  facilitates 
the  means  of  carrying  on  a  traitorous  correipondence, 
which  may  more  than  counterbalance  any  advantage  likely 
to  accru£  from  fuch  trading,  (b)  This  being  fo,  it  fol- 
lows that  every  contract  of  infurance  againft  the  rifles  at- 
tendant on  fuch  trading,  muft  be  illegal. 

Till 


(a)  Quand  le  condudteur  de  l'etat,  le  fouverain,  declare  la 
guerre  a  une  autre  fouverain,  on  entend  que  la  nation  entiere 
declare  la  guerre  a  une  autre  nation.  Car  le  fouverain  reprefente 
la  nation,  et  agit  au  nom  de  la  fociete  entiere,  et  les  nations 
n'ont  a  faire  les  unes  aux  autres  qu'en  corps  dans  leur  qualite"  de 
nations.  Ces  deux  nations  font  done  ennemis  ;  et  tons  les  fu- 
jets  de  Tun  font  ennemis  de  tous  les  fujets  de  1'autre.     L'ufage 

eft  ici  conforme  aux  principes.     Vatlcl,  liv.  3.  c.    5.  n.  70. 

(b)  Vid.  the  arguments  and  authorities  in  fupport  of  this  doc- 
trine, in  the  very  learned  and  eloquent  judgment  of  Sir  W'tlVu 
Scott ,  in  the  cafe  of  the  Hoop,  Rob.  Adm.  Rep.  2c  1. 
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Till  lately,  however,  as  we  had  occafion  to  obferve  in  Cood»  bonght 
the  laft  chapter,  the  general  opinion,  fupported  by  con-  rf  thc  «*mr 
fiant  practice,  was,  that  in  England,  not  merely  the  fur^t 
goods  of  Britijb  fubje&s  purchafed  of  the  enemy,  but  even 
the  goods  of  the  enemy  themfelves,  might  be  legally  in- 
jured, and  the  legiflature  has  frequently  found  it  ex* 
pedient,  in  times  of  war,  to  interpofe  its  authority  to  re* 
ftrain  fuch  infiifances.f*)  The  cafes  of  Brandon  v.  Nejbitt> 
and  Brijlow  v.  Towers,  (b)  have  gone  the  length,  however, 
of  difabling  an  alien  enemy,  or  any  other  on  his  behalf,  from 
maintaining  an  action  on  a  policy  on  the  property  of  fuch 
alien  enemy,  at  leaft  during  the  continuance  of  hoftilities. 
But  the  queftion  ftill  remained,  whether  a  Britijb  fubject 
might  infure  goods  purchafed  by  him  in  the  enemy's  coun- 
try, when  the  two  following  cafes,  arifingout  of  the  fame 
tranfaftion,  drew  that  queftion  into  a  full  difcuffion, 
which  has  terminated  in  fetting  it  finally  at  reft,  upon  the 
fure  foundation  of  law. 

The  firft  of  thefe  cafes  was  an  infurance  on  goods  on  2^&jE*j 
board  the  Elizabeth,  from  Rotterdam  to  Hull.~-In  an  ac-  are  purchafed 
tion  on  this  policy,  brought  in  the  court  of  Common  Pleas,  Jj*g.  •  dur?* 
to  recover  for  a  total  lofs  by  capture,  there  was  a  ver*  tween  Gnm 
diet  for  the  plaintiff,  fubjtct  to  the  opinion  of  the  court,  *'**'**<#•'- 
on  a  cafe  which  ftated  in  fubftance, — "  That  the  Elizabeth  ijb  febjea,  and 
was  a  neutral  fhip,  bound  on  the  voyage  infured  \  that  ^V^M^gm 
(he  was  captured  by  the  French  and  the  goods  loft }  that  determined 
the  plaintiffs  had  on  board  a  quantity  of  madder  purchafed  ****** f00* 

ex.  j  1.   •  n»i_,.      might  be  legal- 

for  them,  and  on  their  account,  at  Rotterdam,  by  their  ly  infured  in 
agent,  a  Britijb  fubject  refident  there*,  that  at  the  time  the   ****** 
goods  were  purchafed  and  {hipped,  and  alfo  at  the  time   BM  r.  GUfo*% 
the  infurance  was  effected,  open  hoftilities  exifted  be-   \f^'  *  B**m 
tween  Great  Britain  and   Holland  *,  that   during  all  that 
time,  it  was  the  conftant  practice  to  enter  goods   at  the 
Cuftom  Houfe  here,  direct  from  Holland,  and  this  was  never 
impeded,  though  the  oiEcer  knew  from  whence  they  came, 
as  he'  always  inquired  whether  they  were  alien's  goods, 
on  account  of  the  alien  duty." — Upon  this  cafe  it  was 
infilled  on  the  part  of  the   defendant,  that  this  infurance 

was 


(a)  Hd.  flip.  30 — {b)  Sup.  36,  37. 
M 
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was  illegal,  becaufe  a  Britijb  fubjeft  could  not  lawfully 
purchafe  goods  from,  or  carry  on  any  commerce  with, 
the  enemies  of  the  King.      But  the  court  (a)  held  that 
the  infurance  was  legal. — Mr.  Juftice  Butter  faid, — «  The 
queftion  is,  whether  this  policy  on  goods,  purchafed  fince 
the  commencement  of  hoftilities,  and  fhipped  at  Rotter- 
dam, be  legal  or  not.     It  is  clear  that  this  is  not  an  infur- 
ance on  enemy's  property,  and  therefore,  we  have  nothing 
to  do  with  that  confideration  here.     The  cafe  ftates  that 
the  goods  were  purchafed  for  the  plaintiff  at  Rotterdam 
by  his  agent.     But  whofe  goods  they  were  before,  is  not 
mentioned.     They  might  have  been  the  property  of  neu- 
trals  or  of  an  Englijbtnan.     Suppofe  an  Engltfbman,  at 
the   commencement  of  hoftilities,  to  have  goods  in  an 
enemy's  country ;  may  he  not  bring  them  away  ?  But  I 
will  go  one  ftep  farther  :  I  will  fuppofe  that  the  party  had 
ftolen  thefe  goods,  and  that,  being  in  poffeffion  of  them 
at  the  time  of  the  policy  made,  he  wants  to  bring  them 
home.     The  underwriter  will  have  no  right  to  go  into 
the  ftate  of  the  property  previous  to  the  time  when  he 
infured.     Suppofe  certain  requifites  to  have  been  neceC- 
fary,  by  the  law  of  Holland,  to  make  a  good  fale  there, 
fhall  the  underwriter  fay  that  the  goods  were  not  fold  ac- 
cording to  the  law  of  Holland  ?    Or,  if  they  were  feized 
by  a  pirate,  and  fold  by  him  to  the  plaintiff;  fhall  the 
underwriter  fet  up  that  as  a  defence  ?  Whether  the  goods 
were  improperly  fold  to  him  or  npt,  provided  he  has  paid 
the  value,  he  is^  interefted  to  the  amount  of  them  ;  and 
fhall  he  not  infure  them  ?  The  underwriter  cannot  be  per- 
mitted  to  go  beyond   the   time  when  the  goods   were 
fliipped.     If  Britifb  fubjefts  have  goods  in  the  enemy's 
country,  it  is  moft  clearly  for  the  intereft  of  this  country 
that  they  fhould  be  able   to  bring  them  home." — Mr. 
Juftice  Heath  concurred  in  this  opinion,  and  faid, — *«  It 
is  clearly  competent  to  a  Britijh  fubjeft  to  refide  in  Hol- 
land in  time  of  peace,  or  to  have  a  faftor  there.     If  fb, 
may  he  not,  on  the  commencement  of  hoftilities,  bring 
home  his  property  ?  It  has  been  objefted,  in  this  cafe, 
that  the  goods  were  purchafed  fince  the  commencement 

of 

(a)  Lord  C.  J.  Eyre  was  abfent. 
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of  hoftilities ;  but  we  muft  remember  that  a  man  cannot 
always  remit  his  effefts  tv>  another  country  in  fpecie.  He 
muft  convert  them  into  fuch  goods  as  are  merchandizable 
in  the  place  in  which  he  wifhes  to  remit  them.  It  is 
not  faid  that  thefe  parties  carried  on  trade,  but  only  that 
they  bought  thefe  particular  goods.  Steering  clear,  there* 
fere,  of  the  general  queftion,  whether  a  Britijb  fubjeft 
may  carry  on  trade  in  an  enemy's  country,  in  time  of  war, 
I  think  the  plaintiff  has  a  right  to  recover." — Mr.  Juftice 
Rooke  thought  that  the  fads  of  the  cafe  were  ftated  in 
fo  general  a  way,  that  they  imported  a  general  trading 
with  an  enemy's  country ;  and  therefore  he  conceived  that 
he  could  not  decide  this  cafe,  without  giving  an  opinion 
on  the  general  queftion,  which  he  thought  unneceflary, 
as  it  would  not  affeft  the  judgment  of  the  court,  the  other 
two  judges  having  declared  their  opinions  in  favour  of  the 
-plaintiffs. 

The  other  cafe,  which  was  on  the  fame  policy,  was  tried  Bnt  It  was  af_ 
in  the  court  of  Common  Fleas,  and  there  was  a  verdift  for  terwards  deter- 
the  plaintiffs.  A  bill  of  exceptions  was  tendered  on  the  ™™t  conCd^" 
part  of  the  underwriter,  and  allowed,  upon  which  the  fame  &tion,  that  fuch 
fafts  appeared  as  in  the  former  cafe.  The  caufe  was  re-  j  ™  x>  \ nd^thc 
moved  by  writ  of  error  into  the  Kings  Bench)  and  after  •nfurance  made 
two  arguments,  firft  by  common  lawyers,  and  again  by  ^j/ 
civilians,  the  court,  after  time  taken  for  consideration,        — — 

PattM    V      EM 

were  unanimously  of  opinion  that  a  Britijb  fubjecYs  trading   g  x.  R.  54S.  " 
with  an  enemy,  without  the  King's  licenfe,  was  illegal  ; 
and  that  the  infured,  therefore,  could  not  recover  on  the 
policy. 


Sed.  5. 

The  Wages  and  Effefts  of  the  M after  and  Mariners. 

IT  feems  to  be  the  policy  of  all  maritime  ftates  to  ufe  Seamen      are 

every  precaution    to  prevent    the  defertion  of  the  fea-  JJJ^°  ^^z\ 

men,  to  intereft  them  in  the  prefervation  of  the  fhip,  and  moiety  of  their 

to  incite  them  to  the  moft  vigorous  exertions   in  times  wa£c* 
of  danger.     With  this  view  the  ftat.  8  G.  I.  c.  27.  $  7. 

was 
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of  xhe  nature  of  profit,  and  till  it  be  acquired,  the  owner  of 
the  (hip  has  not  an  infurable  intereft  in  it.  But,  by  a  decla- 
ration of  the  French  government  in  1779,  freight,  aBually 
earned,  was  permitted  to  be  infured ;  and  it  was  provided, 
that  in  cafe  of  lofs,  it  fhould  not  be  included  in  the  aban- 
donment of  the  (hip,  unlefs  it  were  exprefsly  fo  ftipulated 
in  the  policy.  But  freight,  though  actually  earned,  can  in 
France  be  infured  only  by  the  freighter,  when  he  agrees  to 
pay  the  freight  at  all  events.  It  is,  in  that  cafe,  an  expenfe 
which  he  muft  lofe,  if  the  (hip  fhould  be  loft  without 
completing  her  voyage,  and  therefore  a  fair  fubjeft  of  in- 
furance.  (a) 
In  England,  the  But  the  mere  infurance  of  a  (hip,  let  out  on  freight, 
freight  as  well    WOuld  afford  the  owner  but  an  inadequate  protection,  where 

as  the  imp  may  '  . 

be  infured  the  lofs  of  freight  follows  that  of  the  (hip.     In  England* 

therefore,  the  freight,  as  well  as  the  (hip,  may  be  legally 

infured.      And  this  is   conformable  to  the  practice   in 

Italy,  (b) 

But  the  infured        To   entitle   the   owner,    however,    to  recover  for    a 

can  only  recow-    i0fs>  on  a  policy  on  freight,  it  muft   appear  that,   be- 

freight,  where    ^ore  *ne  l°fs*  tne  owner's   right   to  freight  had   com- 
the    rifle    on    menced  ;  that  is,  that  the  (hip  had  actually  begun  to  earn 

freight  hasbeen     r    .  c        ...     _  r  r    ■    ,        , 

commenced        freight,  for  till  then  the  nfk  on  freight  does  not  com- 
mence.    Therefore,  if  the  cargo  be  ready  to  be  put  on 
board,  but  the  (hip  is  loft  while  preparing  for  the  voyage, 
the  infiired  (hall  not  be  entitled  to  recover  for  the  lofs  of 
freight,  (c)     But  if  part  of  the  cargo  be  (hipped,  there  is 
then  an  inception  of  the  rife  on  freight,  and  the  infured, 
upon  a  valued  policy,  (hall  recover  for  the  whole  freighted) 
Soi  if  the  (hip  fail  on  her  voyage  to  the  port  where  (he  is 
to  take  in  her  cargo,  this  (hall  be  a  commencement  of  the 
rifle  on  the  freight,  and  if  the  (hip  be  loft  before  her  ar- 
rival at  her  port  of*  loading,  the  infurer  on  the  freight 
is  liable,  (e)     See  this  fubjeft  more  fully  treated,  poft. 
ch.  6.  §  6. 
-  j  I,  i  - 

fa)  V\d.Le  Guidon,  ch.  15.  art.  1.  Valin,  fur  art.  15.  p.  58. 
Pot  bier,  h.  t.  n.  36.  Emerig.  torn.  1.  p.  225. — (b)  Roccus,  not. 
96.  (c)  Per  Lee,  C-  J.  in  Tonge  v.  Watts,  inf.  c.  6.  §  6. — (d) 
Per  Lord  Kenyon,  in  Montgomery  v.  Eggington,  inf.  C  6.  §  6. 
— (e)  R.  Tbompon  v.  Taylor,  inf.  c.  6.  §  6. 
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Sea.  7. 

Slaves. 

THERE  is  fomething  extremely  offenfive  to  humanfty  Slav«fcrmer!y 
ia  the  idea  of  any  part  of  the  human  fpecies  be-  jL^£  ** 
coming  property,  and  a  fubjeft  of  commerce,  capable  of 
being  bought  and  fold  like  beads  of  burthen.  And  yet 
it  is  to  be  lamented  that  this  traffic  has  exifted  in  all  ages, 
even  amongft  the  moil  polifhed  nations  of  the  world,  and 
where  moral  refinements  were  the  moil  highly  culti- 
vated. 

For  upwards  of  tw*  centuries,  a  commerce  in  negro 
flaves  has  been  carried  on  by  the  feveral  maritime  ftates 
of  Europe,  for  the  purpofe  of  fupplying  their  colonies  in 
America  and  the  Weft  Indies  with  labourers.     The  unfor- 
tunate obje&s   of  this  cruel  traffic  were   formerly   too 
much  considered  as  mere  merchandize.     The  merchant    The     infurcd 
infured  thein  as  fuch,  and,  with  us,  till  lately,  he  was  pro-    ^  J^?^1 
tecled  by   the  policy  againft  any  lofs  fuftained   in  the    by  mortality, 
voyage,  even  by  mortality,  if  it  could,  by  any  conftruc- 
tion,  be  attributed  to  any  of  the  perils  mentioned  in  the 
-policy.     At  length,  however,  the  Britijb  legiflature,  roufed    How  thi*  trade 
by  the  calls  of  humanity,  has  interpofed  :   and  though  it    *°^c  ^jj"^ 
has  not  been  thought  wife  at  once  to  abolifli  this  trade    now  regulated. 
altogether,  it  has  been  fubje&ed  to  many  wholefome  re- 
ftraints,  not  only  in  the  manner  of  carrying  it  on,  but 
alfo  in  the  infurance  of  it.     The  objeft  of  thefc  regula- 
tions is,  to  intereft  all  perfons  concerned  in  the  tranfporting 
of  flaves  from  Africa  to  the  Wejl  Indies,  in  their  health 
and  prefervation ;  and  nothing  can  more  conduce  to  that 
end,  than  reftraining  the  infurance  of  them  againft  lofs 
by  mortality,  or,  indeed,  againft  any  lofs  not  arifing.from 
inevitable  accidents  and  misfortunes.     Thefe  regulations 
will  be  particularly  mentioned  hereafter,  when  we  come 
to  treat  of  the  rifks  againft  which  infurances  may  be 
made,  (a) 

(a)  Vid.  in£  ch/6.  §  1.  Vid.  alfo  ch.  12.  j  1. 
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How  inferable 
abroad. 


How  in  Eng~ 

land. 


Sect.  8. 

Profit. 

IN  Italy,  a  merchant  is  permitted  to  infure  the  profit 
he  expects  to  derive  from  the  goods  he  exports.  (*)— 
The  French  ordinance  of  the  marine,  (b)  on  the  con- 
trary, adopting  the  rule  of  the  Roman  law,  "  Detriment:, 
non  lucri,  fit  pr#/latio,"(c)  prohibits  the  infurance  of 
profit.  Nothing,  indeed,  in  France,  feems  to  be  deemed 
a  proper  fubject  of  infurance,  but  the  fhip,  and  fuch  ef- 
fects on  board  as  are  the  abfolute  property  of  the  infured, 
at  the  commencement  of  the  rilk.  Profit,  therefore, 
being  precarious,  and  depending  upon  the  uncertain  event 
of  future  traffic,  does  not  come  within  that  defcrip- 
tion.  (d) 

In  England,  though  it  is  not  unufual  to  infure  profit, 
eo  nomine,  the  queftion  whether  this  be  a  proper  fubject 
of  infurance,  has  never  yet  come  under  folemn  difcuilion. 
Grant  v.  Park-  In  the  cafe  of  Grant  v.  Parkin/on,  (e)  which  we  fhail  have 
in/on, Park  »6;.  occafion  hereafter  to  mention  more  particularly,  an  infu- 
rance was  made  on  thejhip,  and  goods  on  board  ;  und  this, 
in  the  policy,  was  declared  to  be  «  on*  the  profit  expeBed 
to  arife  on  the  cargo,  in  the*  event  of  the  fhip's  fafe  ar- 
rival." It  was  proved  at  the  trial,  that  the  plaintiff 
had  a  reafonable  expectation  of  profit,  upon  a-  cargo  of 
molaffes,  which  was  to  be  ufed  by  him  in  the  making 
of  fpruce  beer,  to  fupply  the  army  in  Canada,  for  which 
he  had  a  contract  with  government ;  and  this  was  held 
to  be  an  infurable  intereft. 

But  it  is  to  be  remembered  that  this  was  not  an  infu- 
rance upon  profit,  eo  nomine ;  but  upon  the  Jhip  and  cargo, 
with  a  declaration  in  the  policy,  which  fhewed,  that  the 
fole  intereft  of  the  infured  was  in  the  profit  expected  to 
arife  to  him  from  the  ufe  he  meant  to  make  of  the 

cargo- 


(a)  Roccus,  h.  t.  not.  31. — (b)  Tit.  Aflurancc,  art.  15.— 
(e)  Dig.  lib.  14.  tit.  2.  de  lege  Rhodia,  de  jaftu,  §  4. — (J] 
Vid.  Emerig.  torn.  1.  p.  232.—^  Inf.  c.  4.  §  2* — 
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cargo.     On:?  principal  ground  of  the  decifion  was,  that 
this  was  a  value  1  policy,  in  which,  provided  the  object 
of  the  contract  be  rrot  a  wagsr,  any  qualified  property 
in  the  goods  infurei,  or    any  reafonable  expectation  of 
profit  or  advantage  to  arife  therefrom,  will  amount  to  ait 
mfurablc  intereft.  (a)     Hid  the  policy  been  an  open  one, 
it  would  have  been  extremely  difficult  to  form  any  juft 
eftitnate  of  the  loft.     The  infnrcd  might  have  calculated 
it  upon  the  probable  gain  which  he  might  have  made  of 
the  moiaffes,  when  employed    in  the  making  of  fpruce 
beer,  and  charged  to  government  according  to  his  con- 
tract.    The  underwriter  might  think,  and  perhaps  with 
more  reafon,  that  the  diiference  between  the  invoice  price 
and  charges,  and  the  market  price  at  the  port  of  delivery 
at  the  time  of  the  lofs,  was  the  only  fair  meafure  of  profit 
for  which  the  infurer  ought  to  be  liable.     Many    cafes 
might  be  put  of  much  greater  difficulty  in  the  calcula- 
tion of  profit  \     and   this  affords,    perhaps,  one  of   the  | 
ftrongeft  grounds  of  objection  to  the  infurance  of  profit, 
at  leaf?:  in  an  open  policy ;  and  if  it  may  be  infured  in 
a  valued  onef  this  will  open  a  new  door  to  the  evallon 
of  the  flat.  19  G.  II.  c.  37,  to  which  valued  policies  have 
already  too  great  a  tendency. 

In  eftimating  a  total  lofs  upon  goods  infured  by  an  open 
policy,  it  has  been  .the  uniform  practice,  to  add  to  the 
prime  coft,  all  duties  and  expenfes,  together  with  the 
premium  of  infurance  j  and  the  amount  of  thefe  has  al- 
ways been  held  to  be  a  full  indemnity.  Nor  is  there 
any  inftance  of  profit  being  avowedly  added,  even  where 
the  lofs  has  happened  at  the  port  of  delivery.  For  in- 
ftance, if  10001.  be  infured  on  goods,  which  are  loft  in 
die  port  of  delivery,  before  they  are  landed  ;  and  it  ap- 
pear that  the  invoice  price,  together  with  all  charge*, 
and  the  premium  of  infurance,  amount  to  8001. :  But  thd 
goods,  at  the  time  of  the  lofs,  would,  had  they  been 
fafely  landed,  have  been  worth  10001.  the  fum  infured  \ 
yet  the  lofs  would  be  eftimated  at  no  more  than  8001/ 
So  that  whether  the  goods  arrive  at  a  riling  or  a  falling 

market, 
(a)  Vid  inf.  c.  4,  $  1. 

N 
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market,  the  lofs  to  be  paid  by  the  underwriter  is  the 
fame.  The  beft  reafon  that  can  be  afligned  for  this  is, 
the  difficulty  of  afcertaining  the  true  amount  of  the  lofs9 
where  profit  which  is  fo  uncertain,  is  to  be  taken  into 
the  account.  Perhaps  the  fame  reafoniig  may  be  thought 
to  apply,  with  equal  force,  to  the  cafe  of  an  infurance 
on  profit  expreffed  in  the  policy. 


CHAP.    IV. 

Of  the  Inter  eft  of  the  infured  in  the  Subject  Matter 

of  the  Infurance. 

HAVING  in  the  two  foregoing  chapters  inquired  what 
perfons  may  be  parties  to  the  contrail  of  infurance, 
and  what  may  be  the  fubject  matter  of  it ;  we  will  now 
proceed  to  examine  the  property  or  intereft,  as  it  is  ufually 
termed,  which  the  infured  muft  have  in  the  thing  in- 
fured,  to  give  validity  to  the  contract  This  may  be 
done  under  the  following  heads. 

1.  Infurable  Intereft  \ 

2.  Wager-policies ; 

3.  Re-infurance  ; 

4.  Double  Infurance. 

SecT:.  i. 
What  Jhall  amount  to  an  Infurable  Interefl. 

INSURANCE  is  faid  to  be,  c  a  contract  of  Indemnity 
'from  hfs  or  damage,  arifing  upon  an  uncertain  event.'  The 
object  of  infurance,  ftrictly  fpeaking,  is  not  to  make  a 
pofitive  gain,  but  to  avert  a  pojjible  hfs*  A  man  cannot 
properly  be  faid  to  be  indemnified  againft  a  lofs  which  cart 
never  happen  to  him.  There  cannot  be  an  indemnity 
without  a  lofs,  nor  a  lofs  without  an  intereft.  A  policy^ 
therefore,  without  intereft,  is  not  an  infurance,  but  only 
a  mere  wager.     Of  fuch  wagers  we  will  treat  at  large  in 

the 
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the  next  fection.  At  prefent  we  will  confider  what  in- 
tereft in  the  thing  infured,  the  law  of  England  deems 
fufficient  to  give  validity  to  the  contract. 

It  would  be  extremely  difficult  to  give  any  accurate     <v,1  lificdprop 
definition  of  infurable  intereft.      The  interefts  of  com-    «*/• 
merce,   and   the   various   and-  complicated  rights   which 
different  perfons  may  have  in  the  fame  thing,  require 
that  not  only  thofe  who  have  an  at/Jute  property  in  ihips 
and  goods,  but  thofe,  alfo,  who  have  a  qualified  property 
therein,  may  be  at  liberty  to  infure  them ;  and  this  prin-    Different  per 
ciple  has  been  carried  fo  far,  that  if  a  merchant  abroad,    fa«w      having 
in  order  to  fecure  the  payment  of  a  debt  due  to  his  cor-    JJopmy    *  in 
refpondent  in  England,  mortgage  to  him  his  intereft  in    «<*><i*>may  in- 
certain  goods  and  freight ;    the  correfpondent,  after  the    ^e  fuu  TAiuc^° 
mortgage  becomes  abfolute,  may  infure  the  legal  intereft  ■ 

on  his  own  account,  or  the  equitable  intereft  on  account 
of  the  mortgagor,  [a) 

Thus,  where  jf.  a  merchant  at  Peter/burgh,  writes  to    Cod}m  ▼.  Lemd 
B.  his  correfpondent  in  London,  to  whom  he  is  indebted,    '*!«**  i   Bur. 
informing  him  that  he  has  (hipped  a  quantity  of  £oods    iufj1^    1CJ, 
for  London,  configned  to  him,  and  will  fend  him  the  bill 
of  lading,  and  defiring  him  to  infure  them.     This  A  im- 
mediately does,  and  A.  having  (hipped  the  goods,  in- 
ftead  of  fending  the  bill  of  lading   to  B.9  indorfes  it, 
for  a  valuable  confideration,  to  C.  at  Peter/burgh,  who 
tranfmits  it  to  D.  his  correfpondent  in  London,  with  di- 
rections to  infure,  which  he  alfo  does ;    but  apprifes  the 
underwriters  of  the  former  infurances  made  on  the  fame 
goods  by  B. — -In  this  cafe  it  was  determined,  upon  great 
confideration,  that  each  had  an  infurable  intereft. 

The   following   cafe  will  further   illuftrate  the   fame 
principle. 

An  infurance  was  made  on  goods,  "At  and  from  The  indorfe. 
Jamaica  to  London ,"  and  it  was  ftated  at  the  head  of  m™x  ?{  a  biI! 
the  policy,  to  be,  "on  account  of  Robert  Kerr,  Efq.  ■  ■  .  crcdiiox,ispay- 
The  plaintiffs  were  merchants  in  London,  and  the  general    me"t  fir'  *"**•• 

°  and     conveys, 

•  COnilgneeS     prima  facie,  the 

_.  whol'  property 

in    the    poods 

(a)  Per  AJburJl,  J.  in  Smith  v.  Lafcclles,  z  T.  R.  188.  f™»  the  time 

•   ox       delivery 
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But  if  it  be  only  jponfignees  of  Kirr,  a  planter  in  Jamaica;  and  were  p| 

proctds?"  the   &*  conftant  h^bit  <*  get^»g  W*  g°ods  iniVe4.     On  ihe 
indorfcr     has    23d  of  December  17 82,  they  received  advice  frorn  him  by 

b^mCrlft!,r^   lett^'  **ed  the  ISth'of  OflWw,  of  his  having  (hipped  10 
-    — -       hogsheads  of  fugar  on  board  the  Devon/hire,  with  general 
crs  t*  frr***  directions  to  infure  whatever  goods  were  {hipped  by  hira. 
iT.R. 745.      1— -The  infurance  in  queftion  was  immediately  effected % 
bat  between  the  time  when  the  order  was  fent,  stfcd  the 
effecting  of  the  policy,  Kerr  indorfed  the  bill  of  lading 
to  one  Deilprtfy  to  whoni  he  was  indebted,  and  informed 
the  plaintiffs  of  this  by  letter.     The  bil  Is  of  lading,  as 
they  originally  ftood,  expreifed  the  fugars  to  be  fhipped 
pn   the  account   and   rifle  of  "tkejbipper?  with  direc* 
tions  to  deliver  to  his  orcier,  or  that  of  his  affigns.     The 
'    indorfement   was   in   thefe  terms  : — "  Deliver  the  abovs 
«  fugars  to  Mr.  J.  Hodgfin,  for  account  of  S.  Deliprat9 
"Robert  Kerr."— -The   fhip   was  loft — An  aftion  being 
brought  on  the  policy,  the  plaintiffs,  at  the  trial,  refted 
their  cafe  on  the  above  facts. — The  defendant  objected 
that  lKerr9  having  afligned  the  bill  of  lading  before  thqi 
infurance    was   actually   effected,   the  averment    in    the 
declaration  that  thefe  fugars   had   been   infured  on   bis 
account)  was  not  true ;    for  he  had  not  then  any  infur- 
able  intereft  in  him,  the  entire  property  having  pafied 
put  of  him  by  the  affignment  of  the  bill  of  lading,  which 
operated    in  this  inftance  as   a   payment. — Mr.   Jirftice 
Bullert  who  tried  the  caufe,  being  of  this  opinion,  would 
have  nonfuited  the  plaintiffs :  But  the  defendant  having 
neglected  to  pay  the  premium  into  court,  they  took  % 
verdict  for  that  fum.— They  moved,  however,  for  a  new 
trrj,  inlifting  that  the  verdict  ought  to  have  been  for 
the  whole  fum  infured. — But  the   court  determined   that 
the  plaintiffs  were  not  entitled  to  recover  for  any  lofs  in 
this  cafe,  being  all  clearly  oj  opinion,  that  where  a  bill 
of  lading  is  taken  by  a  creditor  as  a  fecurity  for  his  debt, 
on  his  own  account,  the  whole  property  pafies  by  the  de» 
livery,  and  is  to  be  confidered  as  a  fatisfaction  of  the  debt, 
pro  tantj :  Cut,  that  the  parties  are   always  at  liberty  to 
vary  frcm  the  general  rule,  by  entering   into  any  partic- 
ular  agreement  between    thenifelves ;    which,  however,' 

mull 
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mutt  be  (hewn,  in  order  to  take  advantage  of  it. — After- 
wards the  motion  was  renewed,  by  leave  of  the  court, 
on  an  affidavit  itating  the  particular  tranfaction  between 
the  parties  ;  viz.  That  Kerr  had  no  intention  to  pafs  the 
whole  property,  by  the  indorfement  of  the  bill  of  lading  \ 
but  only  to  bind  the  cotijignment ;  for  which  purpofe  he 
hid  ordered  the  plaintiifs  to  pay  the  net  proceeds  to 
DtHprat ;  and  that  iince  that  time,  Kerr's  executors  had 
accounted  to  Deilprat  for  the  amount  of  the  fugars  that 
had  been  loft,  a  demand  having  been  made  on  them  for 
that  purpofe.  Upon  thefe  new  facts,  a  new  trial  was 
granted  without  oppofition.  {a) 

In  the  cafe  of  Grant  v.  Parlinfon,  which  we  have 
already  had  occaiion  to  mention,  and  which  we  (hall 
have  occafion  to  mention  more  particularly  hereafter,  (/>) 
it  was  determined  that  a  reafonable  expectation  of  profit, 
though  it  be  not  a  vefted  property,  is  an  infurable  in- 
tereft. Upon  the  authority  of  that  cafe,  it  has  fince 
been  determined,  that  the  pofleffion  of  the  things  infured, 
and  a  reafonable  expectation  of  a  future  intereft  therein, 
though  depending  on  the  plcafure  of  the  crown,  is  an 
infurable  intereft.  (*•)  Of  this  nature  is  the  intereft  which 
the  captor  acquires  in  a  prize  regularly  taken  in  war. 
From  the  moment  that  the  victor  hoifts  his  flag  on  board 
a  conquered  (hip,  he  has  acquired  a  qualified  property 
m  her  which  lie  may  infure.(rf)  For  though  the  King 
's,  in  contemplation  of  law,  the  captor,  and  the  prop- 
erty of  every  prize  immediately  vefts  in  him  ;  yet  the 

practice 

[a)  Vid.  CaLkvellv.  Ball  I  T.  R.  205.— (£)  Vid.  flip.  78.  inf. 
i  I — (c)  But  a  mere  hopeor  expectation  of  J  uture  gain,  however 
^'ell-founded,  is  not  an  infurable  intereft,  unlefs  accompanied  by 
poffeflu  n  of  the  fubject  matter  of  the  insurance. — Vid.  Ton^e 
v.  Waits*  inf.  c.  6  §  5. — (d)  Item  qnsb  ex  hoiiibus  capiuntur, 
jure  gentium  ftatim  capienrium  iiunr.  Dig.  1.  4.1,  tit.  i,  §  5, 
n.  7.  de  acquir.  rer.  dom.  Un  priie  que  f:iit  en  terns  de  guerre 
un  vaiileau  coriaire,  autorifc  pour  aller  en  courfe,  eft  un  profit 
acquis  audi  tot  qu'elle  eft  fait  :  C'cft  pour  quoi  le  proprictaire 
duvaifTcau  corfaire  pcut  le  faire  aifurtr  pour  to  us  les  dangers 
qu'elle  court,  jufqu*  a  ce  qu'elle  foit  amend  dans  un  port  dc 
France 9  Potkur,  h.  t.  n.  38. 


A  reafonable 
expc&ation  of 
prrjit,  or  a.  well 
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ed, is  an  infur- 
able intereft. 
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practice  of  beftowing  all  prizes  taken  from  the  enemy, 
upon  the  officers  and  men,  who  are  the  perfons  imme- 
diately concerned  in  the  capture,  is  fo  conftant  and 
uniform,  that  the  law  will  confider  the  expectation, 
founded  upon  this  practice,  as  equivalent  to  a  vefted 
intereft.  This  doctrine  will  be  found  exemplified  in  the 
following  cafe. 
The    captors,        An  infurance  was  made  on  the  fhip  Saint  Domingo  and 

2Tture*b  J0"*  her  CZT&°'  "At  and  from  0tnoa  to  London" — In  an 
aud  Undforces  action  on  the  policy  it  appeared,  that  Captain  John  Lut- 
have  an  iniw-    treil,  with  a  fquadron  of  men  of  war,  and  Captain  Dal- 

able  mtercft  in  ,  .  .     x  -  ,       _    ,.  .  .  - 

the  prize,  be-  ry™pu*  with  a  party  of  land  forces  on  board,  captured 
fore  condemn*-    two  Spani/h  regifter  fhips,  lying  under  the  protection  of 

1 Port  Owsa,   together  with  the  fort  itfelf,  which  were  a. 

te  Crat  t.  joint  capture  to  the  fea  and  land  forces  :  That  the  Saint 
f"*%%  <?.'  3J  Domingo,  one  of  the  regifter  fhips,  on  her  voyage  to 
*IS«  Lwdon%  laden  with  the  property  captured,  was,  together 

with  a  great  part  of  her  cargo,  loft  by  the  perils  of  the 
fea :  That  the  intereft,  intended  to  be  covered  by  the 
policy,  was  that  of  the  officers  and  crews  of  the  fquadnn. 
The  goods  were  valued  at  the  fum  infured.  There  were 
other  policies  on  the  fame  fhip  and  goods  amounting  in  all 
to  99,5001. — The  principal  queftion  was,  whether,  by  the 
Spanifb  prize  act,  [a)  the  captors  had  an  infurable  intere/l  in 
theie  prizes. — On  the  part  of  the  underwriters,  it  was  ob- 
jected that,  as  this  was  a  joint  capture  by  the  fea  and  land 
forces,  the  foldiers  had  not  only  no  ihare,  but  prevented 
the  navy  from  having  any  ;  for,  the  act  not  having  pro- 
vided for,fuch  a  capture,  the  whole  refted  in  the  crown* 
—  But  the  court  determined  that  the  plaintiff  had  an 
infurable  intereft. — Lord  Mansftld,  in  delivering  the 
opinion  of  the  court,  faid — "  There  are  two  queftions  in 
this  caufe  \  f*ff  Whether  the  fea  officers  had  an  infura- 
ble intereft,  and  this  will  depend  on  the  prize  act  and 
proclamation;  and, feccmlly,  "Whether  pcfiefiion,  and  the 
expectation  of  future  benefit,  founded  on  the  contin- 
gency 

1  11       i»i    1  1      mm  .■■■     ■     —  11       1    ■  1         ■■  ■  1.  1  ■  11  .i  iii  ■ 

(a)  Stat.  19  G.  III.  c.  67. 
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gency  of  a  future  grant  from  the  crown,  but  warranted 
by  almoft  univerfal  practice,  would  amount  to  an  infur- 
able  intereft.     As  to  the  firft,  the  aft  gives  to  the  offi- 
cers, feamen,  marines  and  foldiers  on  board  every  fliip  of 
war,  the  fole  property  in  all  fhips  and  goods  which  they 
fliall  take  during  the  war,  after  condemnation*     So  that 
the  aft  does  not  fay  that  the  feamen  only  fhali  take,  nor 
does  it  leave  a  joint  capture  by  the  army  and  navy  alto- 
gether undefined.     It  is  like  the  cafe  of  a  capture  by  a  com- 
bined fleet.    I  remember  fuch  a  cafe,  but  the  Rnglijb  failors 
could  not  claim  the  whole,  nor  could  the  aQ  mean  that 
they  fhould  have  nothing.    The  fame  obfervation  might  be 
made  on  a  joint  capture  by  the  King's  Ihips  and  priva- 
teers.    For  fuch  cafes  there  is  no  provifion  in  the  aft,  and 
yet,  no  doubt,  the  navy  is  entitled.     Where  foldiers  affift, 
their  right  may  be  doubtful,  but  that  does  notleffen  the  right 
of  the  navy. — As  to  the  fecond  ground,  the  crown  always 
makes  the  grant,  and  there  is  no  inflance  to  the  contrary, 
— Probable  profit  may  be  infured,  and  the  cafe  of  Grant  v. 
Parkin/on,  (a)  where  an  intereft,  /«/  vr/led%  was  holden  to 
be  inferable,  is  an  authority  in  point.     On  either  ground, 
therefore,  the  Plaintiff  has  an  infurnble  intereft."(£) 

The  cafe  of  Grant  v.  Parkin/on  went  much  farther  than 
this.  In  that  cafe  there  was  neither  a  vefted  intereft  nor 
pofleflion  of  that  in  which  the  intereft  was  clf.Imed,  but 
only  a  bare  expe&ation  of  profit :  Here,  there  was  a 
yefted  intereft,  a  pofTefiion,  and  a  refponiibility  to  the 
owner,  if  it  fhould  turn  out  that  the  capture  was  illegal. 

The  following  cafe,  which  has  been  recently  determined,  h  ^tlTclifpoili 
(hews  that  perfons,  in  the  character  of  trujlees>  for  the  dif-  of  ^ips  and 
pofal  of  fhips  and  goods  according  to  fuch  inftruftions  as  ££*£  *he°di" 
they  might  receive  from  third  perfons,  may  infitre  fuch  "dions  ihiy 
Ihips  and  goods  for  the  benefit  of  the  perfons  who  may  fromthird^! 
eventually  be  entitled  to  the  produce  of  them.  f°ns»  n-»y  «*■ 

The   ftat.  35    G.  III.  c.    80,  §  21,  after  reciting  that     im* 
feveral  fhips   and  veffels  belonging   to   the     f  ubjefts     of   ^fS 

the    cc*  ky  rtatutc  to 

take  into  their 
~— — -——----•————— — _ care  all  Dutch 

(<•)  Inf.  §  2.— (*)  SeeBoehm  v.  B,1U  inf.  th.  i5,  «  i.  where  *ip*i*«  ?1 
m  .    .  1     •        1  1        ,  tamed  in  Brtt'Jb 

the  Lane  poiut  was  admitted  as  clear  law.  porr%  an<i  J0 

difpofc  thereof 
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accordingtodi-  the  United  Provinces,  and  others  having  on  board  goods 
rcaions    from   and  effeas  belonging  to  fuch  fubjefts,  had  been,  or  mi^ht 

the  privy  coun-  o     o  ->        *  ^  *  o 

cil,  may  infure,    be,  thereafter  detained  in,  or  brought  into  the  ports  of  this 

til        F  fj^h  kingdom,  and  fuch  (hips  and  cargoes  might  perifli  and  be 

Ihips, after  fciz-  greatly  injured  if  fome  provifion  were  not  made  refpedfc- 

^fcj^'  aanrg  ing  the  fame,  gives  to  his  Majefty  the  power  of  granting 

on  their  paffage  *  a  commiffion  to  three  or  more  perfons,  authorizing  them 

A  count  ftatin^  ' t0  ta^e  ^uc^  ^^Ps  anc*  cargoes  mt0  tneu"  pofleflion  and 
the  nature  of  *  under  their  care,  and  to  manage,  fell,  or  difpofe  of  the 
their  tmft,  and    « feme  to  the  beft  advantage,   according  to  fuch  inftruc- 

averring  an  in-  o   '  o 

tereft  in  them  *tions  as  they  mould  from  time  to  time  receive  from  his 
micommijioners,    ,  Majefty,  with  the  advice  of  his  privy  council.'— Com- 

or   even  with-         .  . 

out  any  aver-  miflioners  being  appointed  under  this  Act,  and  certain 
efT'ii  aninter-  ^utc^  m^ps  with  their  cargoes  being  ieized  at  fea  by  one 
fan,  but  with    of  his   Majefty's   mips,   and  carried  into   St.  Helena,  in 

that  Ae'ftniB  0rder  to  be  brought  k°m  thence  to  England,  the  plaintiff, 

infurcd  did  not  bv  the  name  of  "  The  honourable  commiflioners  for  the 

Ma^eft/orany  f^e  of  Z)«/rA  property,"  as  well  in  their  own  names  as 

ofhis  fubje&s,  in  the  names  of  all  other  perfons  to  whom  the  fame  might 

18  B^J appertain,  made  an  infurance   on  thefe  {hips  and  goods, 

Crawford  and  loft  or   not   loft,  at   and  from  St.  Helena  to  London. — A 

ttr  8  T.  R- 1  j"    *°^s   naving  happened  in  the  courfe  of  the  voyage,  the 

plaint ififs  brought  their  action  on  the  policy,  and  in  their 
declaration;  after  ftati  ng  the  above  facts,  averred  that 
they,  as  fuch  commiffioners,  at  the  time  of  the  failing  of  the 
faid  {hips  from  St.  Helena,  and  from  thence  until  the 
time  of  the  feveral  lofies,  were  inter fred  in  the  faid  {hips 
and  goods  to  the  amount  of  the  fums  infured,  and  that 
the  faid  infurance  was  made  for  their  ufe,  benefit,  and 
account,  as  fuch  commiffioners*  It  then  ftated  the  failing  of 
the  (hips  from  St.  Helena,  and  their  fubfequent  lofs  by 
the  perils  of  the  fea,  and  that  the  plaintiffs  as  fuch  com- 
miflioners fuftained  an  average  lofs  of  401.  per  cents—The 
fecond  and  third  counts  were  Cmilar  to  this,  but  the  one 
averred  the  intereft  to  be  in  his  Majefty,  the  other  in  the 
Dutch  Eaft  India  Company.  The  fourth  count  was  alfo 
Cmilar,  except  that  it  did  not  aver  intereft  in  any  perfon  \ 
but  merely  ftated  that  the  policy  was  made  by  the  plaintifrs 
as  fuch  commiflioners,  «  as  well  in  their  own  names,  as 

«for 
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•for  and  in  the  name  or  names  of  all  and  every  other 
«perfon  or  perfons  to  whom  the  fame  did  or  might  apper- 

*  tain  in  part  or  in  all.'  It  alfo  contained  this  avermentf 
that  ithi  faidjbips  or  any  of  them  were  not  belonging  to  his 
f  Majefty  or  any  of  his  fubjefts,  before  or  at  the  time  of 

*  making  the  policy,  or  at  the  feveral  times  of  the  loffes 

*  happening  5  and  that  the  plaintiffs  were  the  perfons  who 
*gave  the  orders  and  directions  to  the  agent  immediately 

*  employed  to  effect  the  policy.'— Upon  a  fpecial  demurrer 
to  the  firft  and  fourth  counts,  it  was  objected,  as  to  the 
firft,  (averring  the  intereft  to  be  in  the  plaintiffs  as  com- 
miffioners,)  that  they  had,  at  the  beginning  of  the  adven* 
hire,  and  at  the  time  when  the  infurance  was  effected, 
only  an  intereft  in  expectation  in  the  fhips  and  goods, 
and  that  no  cafe  had  ever  gone  fo  far  as  to  determine  that 
to  be  aainfurable  intereft :  That  their  authority  to  manage, 
fell,  and  difpofe  of  the  property,  (from  which  alone  zn 
intereft  could  arife  to  them,)  was  not  to  commence  till 
the  arrival  of  the  property  in  a  Britifi  port,  which  event 
never  took  place,  and  confequently  their  intereft  never 
attached.  And  as  to  the  fourth  count,  it  was  objected 
that  it  was  repugnant  in  fubftance,  inafmuch  as  it  averred 
that  f  none  of  thejhips  injured  belonged  to  his  Majejly  or  any 
*  of  his  fubjecfSf  (which  averment  was  made  to  take  the 
cafe  out  of  the  ftat.  19  G.  II.  c.  S7,  prohibiting  wagering 
inforances  on  fhips  or  goods  belonging  to  his  Majefty  or 
any  of  his  fubje&s  j)  whereas  thefe  fhips,  being  feized 
under  his  Majefty's  orders,  belonged  to  him :  But  at  all 
events,  it  ought  to  have  been  fpecifically  averred  in  this 
count  that  there  was  an  intereft  in  fome  perfon,  efpecially 
fince  the  above  act :  And  though  the  general  allegation 
that  the  infurance  was  effected  by  the  plaintiffs,  for  and  in 
the  names  of  all  perfons  who  might  be  interefted,  was 
large  enough  to  comprehend  all  perfons  who  were  in  fact 
interefted,  yet  it  could  not  be  maintained  that  an  infur- 
ance intended  for  the  benefit  of  one  individual,  could  be 
thus  transferred  to  another. — The  court,  after  two  argu- 
ments, were  clearly  of  opinion  that  the   plaintiffs  were 

<      -i~t  to  judgment  on  the  firft  count,  and  that  the  fec- 

ond 
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ond  count  was  alfo  good. — Lord  Kenycn  faid  :-— « The 
fhips  having  been  feized  at  fea  by  his  Majefty's  {hips  or 
war,  were  at  St.  Helena,  and  were  to  be  brought  to  this 
country  to  be  put  under  the  care,  management,  and  diC- 
pofal  of  the  plaintiffs,  as  commiflioners  under  the  acT:. 
Being  fo  feized,  they  could  not  come  here  under  any 
other  management,  or  to  any  other  perfons  than  the 
A  truftee,  a  plaintiffs,  as  tnflees.  Then  can  a  truftee  infure  ?  There  is 
configncc,oran   no  j0UDt  but  he  may.     It  was  laid,  however,  in  the  courfe 

agent  for   pn-  ' 

2ci»mayiniure.   01  the  argument,   that  there   cannot  be  a  truftee  for  the 

Crown :  But  that  argument  was  foon  abandoned,  as  un- 
tenable ;  and  certainly  it  cannot  be  fupported.  Then  can 
a  conjignee  infure  ?  Surely  he  may.  Can  an  agent  for  prizes 
infure  ?  Certainly  ;  and  thefe  plaintiffs  are  like  agents  for 
prizes.  With  one  part  of  the  cafe  of  Le  Cras  v.  Hughes  (#  ) 
I  fully  concur,  and  on  that  no  doubt  can  be  entertained, 
namely,  that  an  agent  for  prizes,  though  he  has  not  the  pof- 
feflion,  has  fuch  an  intereft  in  the  fhips  coming  home,  that 
he  may  infure ;  and  in  fo  deciding,  Lord  Mansfield  only 
proceeded  on  principles  previoufly  fettled  and  eftabliflied. 
Therefore,  as  well  on  the  authority  of  that  cafe,  as  on  cer- 
tain pofitions  which  muff  be  admitted  on  all  hands,  I  am 
of  opinion  that  the  plaintiffs  are  entitled  to  our  judgment 
on  the  iirft  count.  The  fecond  queftioR,  whether  or  not 
the  plaintiffs  may  declare  in  the  manner  in  which  the  fourth 
count  is  framed, 'depends,  I  think,  on  the  conftru&ion 
of  the  flat.  19  Geo.  II.  c.  37.  Notwithstanding  what  has 
been  faid  in  the  argument  on  behalf  of  the  defendant,  I 
At  common  think  that,  at  common  law,  a  pcrfon  might  have  infured 
law,  an  mfur-   w;thout  having  anv  intereft.     And  this  is  in  fome  meafure 

ance         might  r' 

have- been  made    proved  by  the  cafe  of  Coddtirt  v.  Garret.  (J/)     Since  that, 
without      m-   an  appiication  was  made  to  the  Court  of  Chancery  to  have 

the  policy  delivered  up  :  For  that  Court  fometimes  re- 
lieves, as  was  faid  by  Sir  J.Jeykell'm  Ccuper  v.  Convper^  (*■) 
againft  the  rigour  of  the  law,  when  certain  circumftan- 
ccs  are  difclofcd,  to  induce  that  court  to  interfere.  But 
the  preamble  and  enacting  part  of  the  ftat.  19  G.  II.  c.  37, 

remove 


(a)  Sup.  84. — (£) — 2  Fern.  269,  mf.$2. — (c)  2  P.Ur.  753* 
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remove  all  doubt   on  this  point.     It  recites  the  mifchiof 
and  inconveniences   that  had  arifen  from  the  making  of 
infurances,  intereft  or  no  intereft,  and  then  it  ernJfsy  (not 
declaring,)  that  no  fuch  infurance  fhall  be  made,  except 
in  certain  cafes,  which,  for  very  wife  and  politic  reafon*, 
were  excepted.      Therefore  I  am  fatisfied  that  this  count 
is  good,  unlefs  it  be  on  an   infurance  prohibited  by   the 
ftatute.      But  that  ftatute  only  applies  to  "  mips  belonging 
to  his  Majefty  or  any  of  his  fubjects,"  and  does   not  ex- 
tend to    foreign    (hips.     The  defendant's  -  counfel    then 
wifhed  to  confider  thefe  fhips  as  belonging  to  the  Govern- 
ment of  this  country  :  But  that  cannot  be  ib  confidered,  for 
the  property  in  captured  fhips  is  not  altered  before  con- 
demnation    in    the    Court    of  Admiralty. — Mr.    Juftice 
Afhurji  faid, — "The  principal   queflion   in  this   cafe    is, 
whether  the  fourth  count  can  be  fupported  for  want  of 
an  averment  of  intereft  in  the  plaintiffs  in  the  fubject-mat- 
ter  infured ;    as  to  which,  I  am  of  opinion,  that  the  dec- 
laration is  good,  without  fuch  an   averment.     For   this 
is  not  a  cafe  that  falls  within  the  puniew  of  the  ftatute 
againfl  gaming  policies.     But  without  entering  into  that, 
upon  the  *firft  count,  it  is  fufilciently  clear,  that  the  plain- 
tiffs were  intereited.     It  is  not  necefiary  that  there  fhould 
be  any  technical  form  of  words  made  ufe  of  by  way  of 
averment  of  intereft  •,    it  is  fufficient  if  the  fact  appear  to 
be  fo.     Suppofe  the  fubjec~t  of  the  infurance  had  been  an   Tj1c      captain 


enemy's  (hip,  taken  as  prize,  in  time  of  war,  by  a  King's    who  make*  a 

»ay  in- 
prize. 


fhip,  and  the  captain  of  fuch  fhip  had  infured  her,  I  fhould    fure^"1"1*  W'~ 


conceive  fuch  infurance  would  be  good.  The  informa- 
tion given  to  the  underwriters  by  the  plaintiffs,  on  the  face 
of  the  prefent  declaration,  is  matter  of  equal  notoriety  j 
for  it  fhews  the  act  of  Parliament  by  which  a  power  and 
authority  were  veiled  in  the  Crown  for  the  feveral  purpofes 
therein  mentioned,  and  that  the  plaintiffs  were  appointed 
commiflTaries  by  the  King,  to  take  care  of  fuch  property, 
of  a  certain  defcription,  as  might  come  into  their  hands, 
and  that  this  was  property  of  that  defcription.  This 
feems  to  be  all  that  the  underwriters  could  have  occaiion 
xtr     and  fhews  that  the  plaintiffs  were  in  the  nature 

of 
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of  agents.  The  plaintiffs  did  not  affeft  to  make  this 
infurance  in  their  own  right,  but  as  truftees  for  thofe 
perfons  who  fhould  eventually  be  entitled  to  it." — Mr. 
Juftice  Grofe  faid, — "The  firft  queftion  in  this  cafe  is* 
whether  or  not  the  plaintiffs  had  an  inferable  intereft  in 
the  (hips  and  goods  infured.  Now  they  were  either  trus- 
tees, consignees,  or  agents,  for  thofe  who  might  even- 
tually be  entitled  to  the  produce.  If  they  were  truftees 
or  confignees,  it  feems  admitted  that  they  might  have  in- 
fured. And  if  they  be  confidered  as  agents,  then  they 
had  an  infurabie  intereft,  according  to  the  decifion  in  the 
Omoa  cafe.  As  to  the  other  queftion,  whoever  reads  the 
ftatute  19  Geo.  II.  muft  fee  what  the  law  was  before  the 
pafling  of  that  aft.  Before  that  time,  a  wagering  policy 
was  not  illegal.  The  words  of  that  ftatute  clearly  fhew 
It  if  not  neccf-  that  before  that  time  perfons  might  have  infured  without 
fary  to  aver  m-   mtereft .  therefore  it  is  not  neceffary  to  aver  intereft   in 

tertft    in    any  7  ' 

cafe  not   pro-   any  cafe  not  prohibited  by  that  aft.     And  this  cafe  does 
hibued  by  the   not  come  wjtbjn  ^e  prohibition  of  that  aft,  becaufe  it 

19  G.  II.  c  37.  m  r  m  * 

was  an  infurance  on  foreign  mips*" 

The  following  cafe  will  fhew  that  a  mere  cejlui  que  trufl 
of  goods,  without  any  legal  title,  may  infure.  • 
A.  being  in-  An  infurance  was  made  on  behalf  of  the  plaintiffs,  on 
without  any orl  g°°ds  on  board  the  San  Bernardo,  "  at  and  from  Andero  to 
der  from  £.,  London. — In  an  aftion  on  this  policy  to  recover  a  lofs  by 
to  c.  8to°°be  capture,  it  appeared  that  Dc  la  Torre,  in  Spain,  had  confign- 
held  for  B.  and  ed  29  bags  of  wool  to  Dubois  in  London,  and  indorfed  the 
of  jading  to  C:  D^  of  lading  to  him  ;  but  that,  with  the  bill  of  lading,  came 
M.  has  a  good  a  letter,  directing  Dubois  to  hold  15  bags  for  a  houfe  at 
eft  in  the  goods  Halifax,  and  the  remainder  for  the  plaintiffs  at  Exeter% 
fo  configned  to   which  were  the  goods  infured.     It  alfo  appeared  that  Dt 

' ,       la  Torre  was  indebted  to  the  plaintiffs  to  the  amount   of 

Bui  and  al.  y.    5001.,  but  that  they  had  given  no  orders  for  thefe  goods  z 
&%/T-ic.  U     The  only  queftion  was,  whether  the  plaintiffs  had  an  in-* 

furable  intereft. — They  obtained  a  verdict;  and,  on  a 
motion  for  a  new  trial,  it  was  contended  on  the  part  of 
the  defendant,  that  as  the  bill  of  lading  was  not  indorfed 
to  the  plaintiffs,  and  as  De  la  Torre  would  ftill  be  liable 
for  his  debt  to  them,  if  the  goods  fhould  not  reach  them* 

they 


Chap.1V.  §  i.]  Infurabk.  9«  \ 

they  remained  the  property  of  De  la  Torre,  and  the  plain-  . j 

tiffs  had  no  right  in  them. — But  the  court  were  clearly  of 

opinion,  that,  as  the  goods  were  configned  to  Dubois,  to  \ 

hold  for  the  plaintiffs,  he  was  to  be  confidered  as  truitee 

for  them }  and  that  the  plaintiffs,  being  creditors  of  De  la 

Torre,  raifed  a  good  confideration  for  the  confignment, 

and  the  plaintiffs  had  a  good  infurable  intercft.  A    gcnrr^l  a- 

If  the  confimor  of  a   cargo  of  goods  fend  the  bills  of  g™t  t«  *hnm  ; 

lading,  together  with  the  bills  of  exchange  tor  the  amount   ^vt.lvts,      in 
of  the  cargo,  to  his  general   agent,  with  directions  to  de-  conj?q»rn«  of 

b   '  fc  °  .the  ccn'i^it". « 

liver  the  bills  of  lading  to  the  confignee,  on  Ins  accepting   rchiIdi  to  tal ... 

the  bills  of  exchange,  and  the  confignee  refufe  to  receive    the  jrooih  may 

the  goods  or  accept  the  bills  of  exchange  :    buch  general   apcnt   for  the 

azent  becomes  in  effect  the  coniignor  of  the  goods,  and    c^^/nor,     or 

.   r  r         \  r  .     i  .      in      hn     own 

may  infure  them  as  agent  for  the  coniignor,  or  m  his    ri„hu  lf  hc  hiS 

own  right,  if  he  has  accepted  bills  on  the  credit  of  the    aco^d    Ui» 

°  on    account  of 

goods,  (a)  thcm. 

From  the  authorities  which  have  been  already  cited,  it  But  an  infnr- 

appears  that,  provided  the  objefl:  of  the  contract  be  not  ^}ci"^70^L" 

a  wager,  almoft  any  qualified  property  in  the   thing  in-  ^  on  a  u^al 

fured,  or  a:iv  reafonable  expectation  of  profit  or  advan-  0,r  ^q»«^le  «- 

'  r  x      ,  .  tic ;  and  a  mere 

tage  to  arife  therefrom,  will  conftitute  that  iortof  intcreit    c\z[m     whjch 
which  the  party  may  legally  protect  by   infurance.— Still,   j^"0™n£ 
however,  an  infurable  inter  eft  muft  be  founded  on  fome   thvr  legal  or  e- 
legai  or  equitable  title  ;  and  the  following  cafe  will  fhew,   quit.bU-,  i.  not 
that  though  a  perfon  may  have  a  iort   of  claim,  which,   tcrcft. 
as  between  him  and  the  kgal  owner,  might  be  thought 
reafonable,  and  fuch  as  the  legal  owner  could  not  con- 
fuentioufly  difpute ;  yet  if  this  claim  be  inconfiftent  with 
the  only  title  which  the  law  can  recognize,  it  will  not  be 
deemed  to  be  even  an  equitable  title,  and  therefore  not 
an  infurable  intereft. 

In  an  action  on  a  policy  on  freight  valued  at  50001.  fmr  vcrTom 
there  were  two  counts  in  the  declaration.  The  fir  ft  aver-  p»rrhafcafhii»t 
red  the  intereft  to  be  in  the  three  plaintiffs,  Catnc!en>  Cal-  ri peered  m 
vert  and  Kin?,  in  whole  names  the  infurance  was  made  ;  thc  nafm ?  ° 
the  fecond  averred  it  to  be  in  the  plaintiffs  and  one  Cur-   the  /««r   l 


iavc 


f;r      not  any  infura- 

hie  mterelt  m 

—    the        freight, 

having  neitner 


[a)  R.  IVoIlfv,  HomcaftU,  I  PuL  Si  Bof.  3l').poft.  C.  7.  f  3.    a  j^al  cor  an 
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equitiMe   t'tle  1is' — ^n  tne  tr*^»  lt  appeared   that  the   fhip,  of  which. 

to  the  ihip  the  freight  was   infured,  had  been  paid  for  by  the  four 

Camden  &  a!.  p-r^0ris  named   in  the  laft  count,  to  whom  a  bill  of  fale 

v.  And:rfon%  5  was  made. — The  defendant  produced  a  regifter  made   in 

T.a.  709.  J786)  in  purfuance  0f  the   ftat.  26  G.  III.  c.  60,  (Lord 

Hdwkelburys  a£t,)  wherein  the  fhip  was  reglftered  in  the 
names  of  Camden  and   Calvert  only,  and  it  was  inilfted, 
that,  as  the  plaintiiTs'  title  to  freight  could  only  arife  from 
the  ownerfhip,  the  regifter  was  decifive   evidence  that  no 
other  perfoa  than  thofe  two  were  intereft  ed  in  the  prop- 
erty ;  [a)  and  there   was  no  count  in  the  declaration  flar- 
ing the  intereft  to  be  in  thofe  two. — The  plaintiff,  how- 
ever, took  a  verdict,  with    liberty  to  the  defendant  to 
move  to  enter  a   nonfuit. — Upon   this   motion,   it    was 
contended  on  the  part  of  the  plaintiffs  ;  fuj},  that  it  was 
competent  to    Camden  and   King,  in    whofe  names  the 
fhip  was  regiftered  and  the  bill  of  fale  taken,  to  trans-* 
fer  their  right  by  parol  agreement  to  the  other  two  part- 
ners jointly  with  themfelves  ;  fecondIyy  that  it  was  fuffi- 
cient  for  them  to  fhew  that  they  had  an  equitable  inte- 
reft to  entitle  them  to  freight ;  that  upon  the  ftat.  19  G.  II. 
c.  37,  requiring  that  the  infured  fhould  have  an  intereft  in 
the  fubject  matter  of  the  infurance,  there  was  no  doubt  \ 
for  whether  it  was  a  legal  or  an  equitable  intereft,  or  even  a 
reaionable  expectation  of  an  intereft,  it  was  ftill  infurable. 
— But  the  court  clearly  held  that  the  four  partners  had  not 
any  infurable  intereft  in  the  freight,  and  a  nonfuit  was 
Whether  ahops    accordingly  entered. — Lord   Kenyan   faid, — iC  I  ftudioufly 
«r  expedUtion    avoid  difcu fling  the  queftion  whether  or  not  a  party  may 

be  lriiiir.iblc  is  o  i  ^  r       j  j 

not  decided,       infure  a  hope  or  ex£tfliition>  not  having  any  intereft  in  the 

fubject  infured  :  It  will  be  time  enough  to  examine  that 
cafe  when  it  arife*;.     But  on  the  prefent  queftion  I  cannot 

entertain 

(a)  By  ftat.  26  C   III.   c.  60.  §   17,  'When  and  fo  often 
♦as  the  property  in  any  fhip  or  veflel  fliall  be  transferred  to  any 

*  other  or  others,  in  whole  or  in  part,  the  certificate  of  the  re- 

•  giftryof  fuch  (hip  or  ve/fcl  Hull  he  truly  and  accurately  recited, 
'in  words  at  length,  in  the  bill  or  other  inftrument  of  fale 
« thereof,  otherwise  fuch  bill  of  fale  ftiall  be  utterly  null  and  void 
4  to  all  intents  and  purpofea.* 
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entertain  a  doubt  j  for  the  right  to  freight  refults  from    Flight  can  00- 
the  right  of  owner/hip  ;    and  if  the   plaintiffs  have  no    ly  be  due  to  the 

•1  t_/i«i  1  -  n-ir'i  t      le-'*]  owner  of 

title  to  the  ihip,  they  nave  no  intereft  in  the  freight.  It  the  (hip,  and 
is  like  the  cafe  of  an  action  for  ufe  and  occupation :  If  he  0Till  can  in- 
one  perion  permit  another  to  enjoy  his  eftate,  it  is  not 
competent  to  the  latter  to  difpute  the  title  of  the  former. — 
But  if  the  former  bring  an  action  again  ft  a  third  perfon, 
which  depends  on  his  own  title,  he  cannot  fucceed,  unlefs 
he  ihew  a  title.  So,  if  the  plaintiffs  had  let  out  the 
(hip  to  other  perfbns,  perhaps  thofe  perfons  would  not 
have  been  fufiered  to  conteft  the  plaintiffs'  title  :  But  here, 
the  plaintiffs  claim  the  freight  in  right  of  owncrfhip  : 
They  had  no  right  to  infure  the  freight,  unlefs  they  can 
fcew  a  right  to  the  ihip :  It  is  not  pretended  that  they 
had  any  legal  title  to  the  fhip  ;  and  according  to  the  de- 
cision of  Hibbert  v.   Rollefo/i,  {a)  they   had  no  equitable    And  no  f  crfm 

♦Ul         t  1  1        1  r\  n        can  hi.vc  cither 

"tie.     it  was  there  held,  that  the  regifter  act  was  equally    a  u^2\  or  CCI,U. 
binding  in  a  court  of  equity,  as  in  a  court   of  law,   and    *-M«  title  to  » 
ine  court  refufed  to  compel  the  vendor  to  make   a  legal    be    r^med  in 
conveyance  to  die  purcJiafer,  who  claimed  under  a  defec-   the  rc-UUr. 
tive  bill  of  fale.      And,  indeed,  if  an  equitable  intereft 
could  prevail  in  contradiftinclion  to  a  legal   intereft,  it 
would  repeal  the  wife  provifions  of  that  act,  which   has 
proved  highly  beneficial  to  the  commercial  interefts  of 
this  country." 

Though  refpondentia  and  bottomry  loans  are  of  them-       i^^,r7vaJi 
selves  a  fpecies  of  infurance,  yet  the  lender  has  an  infur-   tifpcn:;e»ti.i  h-$ 
*0ie  intereft   in  his  fecuritics,  and  therefore  may  protect   ^-d^ior  the 
himfelf  from  thefta-rtfi  by  infuring  them.     If  I  lend  J.  5.   fun»s  l«:t. 
I00OL  on  bottomry   at   12  per  cent,   for   a   given  \oyage, 
2nd  the  fhip  arrive  fufe,  he  mnil  pay  me  the  fum  lent 
with  the  ftipulated   intereft.     If  {lie  be   left,  J.  S.  is  d:i- 
charged  from  the  debt.     My   capital  is  therefore  put  in 
nfk  ;  and  there  can  be  no  reafon  why  I  ihall  not  infure  it. 
And  this  infurance  is  in  nature  of  a  re-irifur?nce. 

In  feveral  parts  of  Italy  it  is  permitted  to  lend  money 
•n  bottomry  and  refpondtntia,  where  the  borrower  has  no- 
thing 

^  

— ^—    ■■■■■■  I  ■  I  M    I       I—  ^— i^—    ■  ■!         I  ■  l|  ,        m 

(a)  3  T.  R.  406. 
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thing  on  board.  It  is  Angular,  however,  that  in  fuch 
cafe,  if  the  lender  infure  his  capital,  and  the  fhip  be  loft, 
the  infured  is  not  anfwerable,  unlefs  the  infurance  was 
made  in  the  form  of  a  wager.  At  Genoa,  even  in  that 
form,  fuch  infurance  is  prohibited,  (a) — In  Italy  the 
lender  may  infure,  not  only  his  principal,  but  alfo  the  ma- 
ritime intereft.  But  upon  the  intereft,  the  infurance  is 
confidered  as  a  wager.  Even  the  honefty  of  the  bor- 
rower may  be  infured.  (b) — In  France  the  borrower  is  pro- 
hibited from  infuring  the  fum  borrowed  ;  and  the  lender, 
though  he  may  infure  his  capital,  muft  not  infure  the 
The  owner  of   intereft.  (c) '  The  lender  can  infure  only  the  amount  of 

oods  iTaTonly  t^ie  ^um  *ent>  anc*  ^e  borrower  has  an  infurable  intereft 
an  infurable  in-  in  the  fhip  or  goods  to  the  amount  of  the  furplus  value 
SrSus'^ahie  ab°ve  the  fum  lent,  (d)  If  either  were  to  infure  more, 
above  the  fum  it  would  be  a  gaming  infurance,  and  void  by  the  flat. 
lcnt*  19  G.  II.  c.  37,  for  all  above  the  real  intereft. 

Yet  where  the  ufage  of  a  particular  trade  has  fanftioned 
a  departure  from  this  rule,  an  infurance  made  in  confor- 
mity to  fuch  ufage  will  be  good. — As  where  an  infurance 
of  trade  "may  was  made  on  behalf  of  the  captain  of  an  Eafi-Indiaman9 
take  a  cafe  out  on  (i  goods,  fpecie,  and  ejfttls"  on  board  his  fhip. — In  an. 
Upon  an  infu-  a&"Ion  on  tnc  policy,  the  plaintiff  claimed  to  recover,  un- 
rancc  on  goods,  der  that  infurance,  money  which  he  had  expended  in  the 
feels  in  the  In-  courfe  of  the  voyage  for  the  ufe  of  the  fhip,  and  for 
dia  trade,  the    which  he  charged  respondentia  intereft. — On  the  trial   oF 

infured  may  re-      .  r  .    .         .  n .  r 

cover  for  money    *-he   caule,   2t  was   proved  by  the  teitimony  of  many  cap- 
laid  out  for  the    tains  in  the   Eofi  India  trade,  that  this   kind  of  intereft 

uie  of  the  fhip,  .    ,,        .  .  ,         ,  .  -  , 

and  for  which   vras   *d"w*ays    lnlured  under  the  denomination  ot    goods, 
he  chared  ref-    fpecie  and  effects. — The  court  determined,  that  under 

pondentia  inte-         .  .  .  .  - 

reft:   it  being    this  uiage   the  plaintiff  might  recover. — Lord  Mansfield  * 
theufcgeofthe    after  delivering  his  opinion  upon   another  point  which 

trade  to  infure  ,  . 

in  thi*  form.       arofe    in    the  cale,  faid  *, — u  As   to   the    queftion,   whe- 
.  "ther 

Gregory  V.  CI'  "'f-j  , 

tie,  D.   R.   Tr.    — » 

ix.  inf.  (a)    Cafaregis^  difc.  14.11.    2  1. — (b)    Cqfaregis,   difc.    I.   n. 

123,  124. — (c)  Ord,  of  Louis  14,  h.  t.  art.  16,  17.  Pcthicryh~ 
t.  32*,  44.  Emcrig.  torn.  i.  p.  236,  237. — (d)  Vid.  19  G.  II.  c. 
37,  §  5,  and  Lord  Man:fitld\  expofition  of  it  in  Glover  V.  Black9 
3  Bur.  1394,  1  Bl.  399,  405,  422. 


> 
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"ther  goo  is,  fpecie,  and  e(Fe£te,'*  '  comprehend  this 
intereft,  I  fkould  think  not,  if  we  were  td  confider  only 
the  vnrds  made  ufe  of.  But  here  there  is  an  exfyrefs  ufage 
trhich  muft  govern  our  decifion.  A  great  many  captains 
in  the  Eajl  India  fervice  fwear  that  this  kind  of  intereft  13 
always  infured  in  this  way ;  and  I  obferve  that  the  perfon 
here  infured  is  the  captain. 

It  is  plain  that  a  policy  on  bottomry  or  refpondentict    The  borrower 
cannot  be  fubfcribed  by  the  borrower  of  the  money  ;  be-    camiot  und.cr* 

'  '  "write  a   policy 

caufe  it  is    only  in  confideration  of   the  fea  rifk,  from'  on  bottomry. 
which  he  is  exempt,  that  he  agrees  to  pay  the  marine  in- 
tereft.    If  he  were  to  become  an  infurer,  this  would  be 
no  longer  a  loan  upon  bottomry,  but  a  cloak  for  ufury. 


Seft.   1. 


Of  Wager  Policies. 

MANY  are  the  contrivances  which  men  have  fallen  up-    Gaming. 
On  for  the  gratification  of  their  propenfity  to  gaming  :  And 
the  uncertain  events  of  maritime  adventure  aitbrd  an  ob- 
vious and  exteniive  field  for  the  calculation  of  chances, 
and  the  decifion  of  fortune. 

The  practice  of  gaming,  by  nourifliing  a  conftant  hope 
of  gain,  excites  in  the  mind  an  intereft  which  engrofles 
the  attention,  and  withdraws  the  exertions  of  men  from 
ttfeful  purfuits.  By  pointing  out  a  fpeedy,  though  haz- 
ardous mode  of  accumulating  wealth,  it  produces  a  con- 
tempt for  the  moderate,  but  certain,  profits  of  fober  in- 
duftry.  It  perverts  the  activity  of  the  mind,  taints  the 
heart  and  depraves  the  affections.  By  frequent  and  great 
reverfes  of  fortune,  it  becomes  not  only  the  fource  of 
great  private  mifery,  but  fuggefts  conftant  temptations  to 
fraud  and  the  perpetration  of  atrocious  crimes. 

There  are  a  few  well  regulated  governments  in  which  Le£aKty0f  wa„ 
gaming  has  not  been  laid  under  coniiderable  reftrictions.  g«sin  England. 
In  this  country  ideas  lefs  rigid  have  prevailed.     Innocent 

wagers 
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wagers  have  long  had  the  fan&ion  of  the  common  law.(«) 
They  are  only  deemed  illegal  where  they  are  prohibited 
by  ftatute  ;  (b)  where  they  tend  to  create  an  improper  in- 
fluence on  the  mind  in  the  exercife  of  a  public  duty ;  (r) 
where  they  are  contra  bonos  mores^  or  in  any  other  manner 
tend  to  the  prejudice  of  the  public,  or  the  injury  o£ 
third  perfons.  (d)  And  after  all  it  muft  be  owned,  that 
the  law  greatly  defcends  from  its  dignity,  when  it  lends 

its  aid  to  give  effeft  to  any  wager,  however  innocent. 

We 

(a)  II  Rep.  876,  I  Lev.  33,  5  Bur.  2802 — (b)  Rm 
Ximcncs  6  T.  R.  499. — (c)  R.  Allen  v.  Hearn,  1  T.  R.  56.—— 
(d)  R.  Atherfold  v.  Beard,  2  T.  R.  6 1  o,  R.  Da  Cofta  v* 
Jones,  Co*wp.  729.  And  yet  in  the  cafe  of  Jones  v.  Randal/* 
Coivp.  37,  the  Court  determined  that  an  aftion  might  ba  main* 
tained  on  a  wager, *  whether  a  decree  of  the  court  of  Chancery 

*  would  be  reverfed  or  not  in  the  Houfe  of  Lords.' — It  is  not 
eafy  to  reconcile  with  any  juft  idea  of  public  policy  that  a  wager 
upon  the  event  of  a  decifion  in  the  fupreme  court  of  juftice  fliould 
have  met  with  fo  much  countenance.  In  the  cafe  of  Atherfold 
v.  Beard,  above  referred  to,  Mr.  Juftice  AJhurft  fays  that,  '  in 
4  his  opinion,  the  courts  had  gone  far  enough  in  encouraging 
4  wagers,  and  that  it  would,  perhaps,  have  been  better  for 

*  the  public  if  the  courts  had  originally  determined  that  no  ac* 
4  tion  could  be  maintained  to  enforce  the  payment  of  a  wager.* 
Mr.  Juftice  Buller,  in  the  fame  cafe,  feemed  to  doubt  the  le- 
gality of  any  wager  between  perfons  not  interefted  in  the  fubjedr. 
matter  ;  and  faid  that  the  ftat.  14  G.  III.  c.  48,  extended  to  all 
wagers,  though  it  fpeaks  only  of  policies ;  4 for,'  fays  he,  4  eu 

*  thcr  the  courts  muft  reftrain  that  acl  to  fuch  cafes  as  inform 

*  are  policies,  which  would  entirely  repeal  it ;  or,  by  purfuing 
4  the  fpirit  of  it,  extend  it  to  all  cafes.     I  think  the  latter  i* 

*  the  true  conftru&ion  ;  for  a  policy  is  nothing  but  a  promiie. 

*  And  it  would  be  ftrange  to  determine  that  the  party  might  do 
4  the  fame  thing  in  one  form,   which   the  ftatute  has  exprefsly 

4  prohibited  to  be  done  in  another.' — Tn  the  cafe  of  Good  v. 
Elliott,  3  T.  R.  693.  Mr.  Juftice  Bul/er  had  an  opportunity  of 
maintaining  the  opinion  which  he  had  thus  thrown  out. — The 
queftion  was,  firfl,  whether  a  wager  that  A.  had  purchafcd  a 
waggon  of  B.  was  void  at  common  law,  as  being  a  gaming 
contraS  ;  and  fecondly,  whether  it  was  void  by  the  above  ftat.  14 
G.  III.  The  learned  judg-e  maintained  the  affirmative  on  both 
points.    But  the  reft  of  the  judges  of  the  court  of  King's  Bench, 

namely, 
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We  have  already  obferved,  (a)  that  an  infurance*  being    DUTewoce  be- 
a  contract  of  indemnity,  its  objett  is,  not  to  make  a  pofi~    *££*  a  w£*£ 
the  gain,  but  to  avert  a  poffible  lofs  ;    and  that,  as  a  man   ranee, 
can  never  be  faid  to  be  indemnified  againft  a  lofs  which 
can  never  happen  to  him,  a  policy  without  intereft  is  no 
infurance,   but  only   a  mere  wager.      It   is  Jpei  emptiof 
and  not  averfio  periculi,  which  is  the  true  idea  of  an  in- 
furance.    A  policy,  therefore,  made  without  intereft,   is 
properly  denominated  a  wager  policy,  and  has  nothing  in 
common  with  infurance  but  the  name  and  form. 

It  is  ufually  conceived  in  the  terms,  *  intereft  or  no  inte-  -  . 
*  reft*  or  *  without  further  proof  of  intereft  than  the  policy  /  to  ger  policy, 
preclude  all  inquiry  into  the  intereft  of  the  infured.  And, 
as  a  confequence  of  the  insured's  having  no  intereft  in  the 
pretended  fubjeft  of  the  policy,  it  follows  that  the  infurer 
cannot  be  liable  for  any  partial  lofs.  A  partial  lofs  is  not 
an  event  fufficiently  defined  and  accurate  to  be  the  criteri- 
on of  a  wager  ;  and  nothing  but  that  fort  of  misfortune 
which  is  considered  as  amounting  to  a  total  lofs  can  decide 
it.  The  parties  mean  to  play  for  the  whole  flake  ; 
and  when  the  underwriter  pays  a  lofs,  he  cannot,  as  in 
the  cafe  of  an  infurance  upon  intereft,  claim  any  bene- 
fit from  what  may  have  been  faved.  To  preclude  all 
claim  of  that  fort,  the  words  'free  of  average*  and  witLut 
<  benefit  offa/vage*  are  always  introduced  into  wager  poli- 
cies. Thefe 

namely,  Lord  Kenyan*  Mr.  Juflice  4/burft,  and  Mr.  Juftice 
Grofi,  were  clearly  of  a  contrary  opinion  upon  both  points. 
They  held  that,  however  it  might  be  wiftied  that  no  wagers 
were  permitted,  yet  that  the  quell  ion,  whether  an  acl ion  would 
lie  on  any  wager,  had  been  fettled  by  fo  many  authorities,  both 
ancient  and  moderii,  that  no  doubt  could  he  entertained  upon 
it.  And  as  to  the  fecond  point,  whether  the  wager  was  void 
by  the  flat.  14  G.  III.  they  held  that  thatatf  related  wholly  to 
polities  of  infurance*  and  that  it  would  be  dfftorting  the  meaning 
of  the  words,  to  fuppofe  that  fuch  a  wager  as  the  above  could 
have  been  within  the  meaning  of  the  legiflature. 

(a)  Sup.  80. 
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Thefe  gaming  contracts  were  formerly  in  ufe  in  Fmnce% 


"Wager  policies 

moft    of    the    anc^  tnev  are  ftiAl  tolerated  in  Portugal  and  fome  parts  of 

commercial        Jtafy.      jn  France,  the   mifchief  of  them  was  foon  dif- 
fuses. 

covered,  and  they  were  prohibited  in  the  year  1681,  by 
the  ordinance  of  the  marine,  (a)  which  feems  to  have 
been,  in  this  refpedt.,  fcrupuloufly  enforced.  And  fo 
general,  indeed,  is  the  averfion  from  all  infurances  not 
founded  upon  a  real  and  vetted  intereft  in  the  thing  in- 
furcd,  that  not  only  wagers,  in  the  form  of  infurances, 
but  even  infurances  upon  expe&ed  profit,  freight  not 
earned,  Teamen's  wages,  &c.  are  prohibited  by  the  ordi- 
nances of  moft  of  the  commercial  ftates  of  Europe,  (b) 

If  the  queftion,  whether  a  wager  policy  be  a  legal 
contract  at  common  law,  were  now  res  Integra,  I  think 
it  would  be  extremely  difficult  to  maintain  the  affirmative. 
As  a  wager,  I  need  only  refer  the  reader  to  the  preamble 
to  the  ftat.  19  G.  II.  c.  37,  (r)to  fhew  that  it  is  pregnant 
with  as  much  mifchief,  both  public  and  private,  as  can 
proceed  from  any  fpecies  of  gaming  which  the  legifla- 
ture  has  hitherto  found  it  neceffary  to  reprefs.  And  yet, 
within  the  fpace  of  little  more  than  a  century,  it  ha^ 
crept  into  ufe  in  this  country,  and  has  at  length  obtained 
the  fanction  of  the  courts  of  Wejlminjier.  It  will  not 
be  uninterefting  to  trace,  as  far  as  we  are  enabled  by 
authorities,  the  fteps  by  which  this  mifchievous  fpecies 
of  gaming  came  to  find  fo  much  favour  in  the  eyes  of  the 
law. 


Whether  legal 
in  England, 


(a)  Defendons  de  faire  affurer  ou  reaffurer  des  cfFcts  au 
dela  de  leur  valeur,  par  une  ou  plufieurs  polices,  a  peine 
de  nullit6  de  TafTurance,  et  de  confifcation  des  marchandifes. 
—Si  toutefois  il  fe  trouve  une  police  faite  fans  fraade,  qui 
exc6de  la  valeur  des  eficts  charges,  elle  fubfiftera  jufqu'a  con- 
currence de  leur  eftimation  ;  et  en  cas  de  pcrte,  les  aflureurs 
feront  tcnus  chacun  a  proportion  des  fommes  par  eux  aflureds 
commc  auffi  de  rendre  la  prime  du  furplus  a  la  referve  du  derai 
pour  cent.  Ord.  de  la  Mar,  h.  t.  art.  22,  23.  Vid.  Vatin  fur 
ces  articles,  p.  71,  72.- -(b)  Vid.  Ord.  of  Amfierdamy  Rotter- 
4am,  Conningjberg,  Genoa,  Stodhobn,  &c.  as  collected  by  />/«-» 
gens. — \c)  Inf.  103. 
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At  what  time  thefe  wager  policies  firft  came  into  ufe 
in  this  country,  is  not  quite  certain  i  but  it  was  probably 
fince  the  revolution.  The  claufe  "  intereft  or  no  intertj?" 
does  not  necefiarily  make  the  policy  a  wager.  This  claufe 
was  at  firft  countenanced  in  the  fuppofition  that  it  only 
amounted  to  an  admiflion  of  the  intereft  of  the  infured, 
and  could  have  no  other  effect  than  to  fave  him  the  trouble 
and  expenfe  of  proving  his  intereft  in  cafe  of  litiga- 
tion, (a) 

In  the  cafe  of  Martin  v.  Sitwell,  which  came  before  the 
court  of  King's  Bench  in  the  year  1691,  it  was  admit- 
ted that  where  goods  are  infured,  but  it  appears  that 
the  infured  had  none  on  board,  the  policy,  by  the  cuf- 
tom  of.  merchants,  is  void,  and  the  infurer  bound  to  return 
the  premium. 

The  firft  cafe  I  can  find  where  the  validity  of  an  in- 
furance  without  intereft  came  diredlly  in  queftion  in  Wtjl- 
minjler  Hall>  was  in  the  year  1 692. — A  bill  was  filed  in 
the  Court  of  Chancery  to  have  a  policy  delivered  up  to 
be  cancelled,  upon  the  ground  that  the  infured  had  no 
intereft  either  in  the  fhip  or  cargo. — The  infured  had 
lent  3001.  on  bottomry  on  the  fhip ;  and,  without  any 
other  intereft,  infured  4501.  upon  her.  The  fliip  fur- 
vived  the  time  limited  in  the.  bottomry  bond  ;  but  was 
loft  within  the  time  limited  by  the  policy,  and  the  in- 
fured claimed  not  only  the  money  due  on  the  bond,  but 
alfo  the  fum  infured  by  the  policy. — The  court  (/;)  decreed 
the  policy  to  be  delivered  up  to  be  cancelled,  and  faid, — 
u  Take  it,  that  the  law  is  fettled,  that  if  a  man  has  no 
intereft  and  infures,  the  infurance  is  void,  although  it  be 
exprefled  in  the  policy,  Inter ejled  cr  not  intereft  ed.  And 
the  reafon  the  law  goes  upon  is,  that  infurances  are  made 
for  the  encouragement  of  trade,  and  not  that  perfons 
unconcerned  in  trade,  nor  interefted  in  the  fliip,  fhould 

profit 

{a)  Per  Cur.  in  De  Paiba   v.  Lvdio-iv,    i    Com.  Rtp.    361. 
— (5)  The  commiffioners  of  the  great  feal  were,  at   that  time# 
Sir  Join    Trcixr>  Mr.   Serjeant  Hutcblns,  and   Mr.  Seije«nt 
Rawlinfon. 
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profit  by  them.    The  reafon  why  the  law  allows,  that 

a  man  having  fome  intereft  in  a  fhip  or  cargo,  may  infure 

more,  or  five  times  as  much,  is,  that  a  merchant  cannot 

tell  how  much,  or  how  little,  his  faftor  may  have  in  read- 

inefs  to  lade  on  board  his  (hip/' 

In  17x0,  a  wa-        ^n  the  courfe  of  twenty  years  from  this  time,  this  doc- 

ger    N    policy  trine  feems  to  have  given  place  to  a  contrary  fentiment  \  for 

in  B.  R.  to  be   in  1710  a  cafe  came  before  the  court  of  King's  Bench, 

alcgalcontraa.  Upon  a  fpecial  verdict,  where  the  queftion  was,  whether 

ji£itvedo       y    the  infured  upon  a  policy  without  intereft,  was  entitled 

Cambridge,  xo   to  recover  as  for  a  total  lofs,  where  the  (hip,  having  been 

captured,  was  re-captured  before  fhe  was  carried  infra 
pr&fidm  hojlium. — The  cafe  was  argued  by  civilians  ;  but 
it  was  only  contended  on  the  part  of  the  defendant,  that 
the  infured,  in  a  wager  policy^  ought  not  to  recover  in  a 
cafe  where  he  could  not  have  recovered  on  a  policy  upon 
intereft.     It  was  never  objected  that  the  policy  was  void 
for  want  of  intereft  5  fo  that  the  legality  of  wager  poli- 
cies feems  not  to  have  been  at  that  time  doubted.     On 
the  contrary,  Doftor  FUyer>  in   arguing  for  the  plaintiff, 
infifted  that,  as  the  policy    was  a  wager,  the  queftion 
whether  the  capture  diverted  the  property  out  of  the 
owners,  did  not  arife  between  the  plaintiff  and  defendant  ; 
the  only  queftion  between  them  being  merely,  whether 
the  fhip  was  in  faft  taken, 
to  17 16,  it  was       A  few  years  afterwards,  (Mich.  1716,)  upon  a  bill  for 
value0  in*  the    a  difcovery  filed  in  the  court  of  Chancery  by  the  under- 
pay   fhould   writers  againft  the  infured,  upon  a  valued  policy  5  tho 
*c©fthccfc&»  Lord  Chancellor  ordered  the  defendant  to  difcover  what 
xnfmred.  goods  he  had  put  on  board  :  For  though  he  offered  to  re- 

£*    Typre  ▼.   nounce  all  intereft  to  the  infurers,  yet  it  was  referred  to  a 
fa*,  a  Vem.   mafter  to  examine  the  value  of  the  goods  faved,  and  to 

deduct  it  out  of  the  6001.  at  which  the  goods  were  valued 
by  the  agreement. 

Not  much  can  be  gathered  from  the  imperfect  report 
of  this  cafe,  except-  that  In  the  cafe  of  a  valued  policy, 
the  infured  was  confidered  as  bound,  if  called  upon,  to 
ihew  that  goods  to  the  amount  of  the  value  in  the  policy 
were  in  faft  put  on  board  •>  from  which  it  may  be  inferred 

that 


/ 
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that  the  court  of  Chancery,  at  leaft,  ftill  deemed  the 
policy  valid  only  to  the  extent  of  the  intereft  of  the  in- 
fared. 

And  yet,  in  the  fame  term,  a  cafe,  not  unlike  that  of  In  the  lame  year 
Goddart  v.  Garrett,  (a)  came  before  the  fame  court,  in  jj^^j^fjjj 
which  the  opinion  of  the  Lord  Chancellor  feems  to  have  lender  on  hot- 
proceeded  on  quite  a  contrary  principle.     There  it  ap-  J0?1*,  ought 
peared  that  the  defendant  had  lent  the  plaintiff  2501.  on  might  hare  the 
bottomry,  and  afterwards  infured  the  fhip  for  the  fame  J*^^00^^ 
fum,  but  for  a  greater  voyage  than  that  which  was  men-  but  of  the  por- 
tioned in  the  bottomry  bond.    The  £hip  being  loft,  the  **  *tfa 
defendant  recovered  the  money  on  the  policy,  and  alfo   Harmon  v.  Fan 
put  the  bottomry  bond  in  fuit,  the  fhip  having,  before   H*"°*»  *  y'ru* 
{he  was  loft,  deviated  from  the  voyage  mentioned  in  the 
bond.— The  plaintiff  brought  his  bill,  infifting  that,  as 
the  defendant  had  no  intereft  in  the  fhip,  but  in  refpeft  of 
the  money  lent  on  bottomry,  he  ought  not  to  have  the 
fruit  both  of  the  bond  and  die  policy,  and  praying  to 
have  the  benefit  of  the  infurance,  on  paying  the  premium, 
— But  the  Lord  Chancellor  held  that  the  defendant,  hav~ 
ing  paid  the  premium,  was  entitled  to  the  benefit  of  the 
policy,  as  well  as  of  the  bond. 

The  decifion  of  this  cafe  is  quite  at  variance  with 
that  of  Goddart  v.  Garrett,  and  {hews  that  a  new  do&rine, 
founded  on  a  new  principle,  had  introduced  itfelf  into 
the  court  of  Chancery  fince  the  year  1692. 


In  the  year  1721,  a  cafe  nearly  fimilar  to  that  of  jfJU   In  «7«ifr 
roedo  v.  Cambridge,  (b)  came  before  the  court  of  Common   that  an  infur* 
Pleas. — A  fhip,  infured  intereft  or  no  intereft,  was  cap-  «ncc  intereft  or 
tured  by  a  pirate,  and  after  nine  days,  retaken  and  brought  goo^ 
■  into  an  Englijb  port. — The  court  determined  that  the  de-        — — 
fendant  was   refponfible/     For  though  it  was  obje&ed   l*ji<w,\cJL 
that  the  infurer  was  only  refponfible  where  the  plaintiff  *tf •  ***• 
had  a  property,  and  that  the  term  of  infuring,  intereft 
or  no  intereft,  was  introduced  fince  the  revolution  ;  yet 
it  was  faid  that  fuch  infuranc*  was  good,  and  the  import 
of  it  was,  that,  as  the  defendant  could  not  controvert  the    • 

intereft, 


(a)  Sup.  99»— (£)  Sup.  ioo. 
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intereft,  the  plaintiff  had  no  occafion  to  prove  it. — From 
this  Iaft  declaration  it  would  feem  that  though  the  judges 
were  not,  at  that  time  inclined  to  difcountenance  in- 
furances  in  this  form,  yet  they  were  not  quite  willing  to 
admit  them  to  be  mere  wagers. 
In  1 746,  a  wa-       In  1746,  a  cafe  came  before  Lord  C.  J.   Lee   at  nifi 

holde°   t  Wb*  'Pr*us>  uPon  a  policy  without  intereft,  on  goods.- — The 
good-  fhip  was  taken  and  carried  into  an  enemy's  port,  from 

Dean  v  D>thtr  wnence  ^e  was  cut  out  Dv  an  Englijh  fhip  eight  days 
i^tr  1250.W/.  after. — The  plaintiff  infifted  that  this  policy,  though  on 
9  *  3-  goods,  was  a  wager  on  the  bottom  of  the  fhip,  and  that 
he  was  therefore  entitled  to  recover  as  for  a  total  lofs* 
The  defendant  infifted  that,  as  the  fhip  and  cargo  were 
to  be  reftorfcd  on  paying  falvage,  this  was  only  an  aver- 
age lofs,  and  the  plaintiff  could  only  recover  in  the  cafe 
of  a  total  one. — But  the  Chief  Juftice  held  that  the 
plaintiff  ought  to  recover  5  for  his  was  a  wager  upon  a 
total  "lofs  in  the  voyage*  and  there  had  happened  one  by 
the  capture  and  detention  for  eight  days. 

Thefc  are  all  the  early  cafes  I  have  been  able  to  find 
on  this  queftion.  From  the  firft  of  them  it  appears  that, 
even  fince  the  revolution,  it  was  determined  that  an  infur- 
ance  without  intereft  was  void.  Afterwards  it  would  feem 
that  policies,  inierefi  or  no  interefi*  which  were  at  firft  per- 
haps, infurances  upon  real  intereft,  became  in  time  only  a 
cloak  for  mere  gaming  contracts,  were  at  length  openly- 
avowed,  and  became  frequent  fubjects  of  litigation  in  the 
courts  of  Wefiminjler. 
More  modern  ^n  more  modern  times,  our  moft  eminent  judges  have 
dcafions.  recognized  them   as  legal  contracts.— Lord  Mansfield*  in 

delivering  the  opinion  of  the  court  in  the  cafe  of  Gofsf 
v.  Withers*  (a)  diftinguifhes  between  wager  policies  and 
policies  upon  real  intereft,  in  order  to  fhew  that  in  an 
action  upon  the  former,  the  plaintiff  could  only  recover 
in  the  cafe  of  a  total  lofs  \  but  that,  upon  the  latter,  the 
infured  might  recover  the  lofs  really  fuftained,  whether 
total  or  partial. — In  the  cafe  of  Crawford  v.  Hunter*  (&) 

Lord 

(a)  Bur.  695,  inf.  c.  13,  §  2. — (b)  8  T.  R.  23.  fup.  85. 
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Lord  Kenpn,  and  the  reft  of  the  judges  of  the  court  of 
King's  Bench  were  unanimoufly  of  opinion,  that,  at 
common  law  before  the  flat.  G.  II.  c.  37,  a  perfon  might 
have  infured  without  having  any  intereft  in  the  thing  in* 
fured. 

Certain  it  is  that  this  fpecies  of  gaming,  having  thus 
obtained  the  fan&ion  of  the  law,  became,  about  the 
year  1746,  fo  prevalent,  and  the  evils  refulting  from  it 
fo  injurious  to  the  beft  interefts  of  this  country,  that  the 
legiflature  found  it  neceffary  to  interpofe,  and  by  the 
flat.  19  G.  II.  c.  37,  has  impofed  fome  wholefome  re- 
straints upon  it. 

The  preamble  recites  that,   f  Whereas  it  hath  been   At  length  p* 
« found  by  experience  that  the  making  of  infurances,  in-  "^ed. 
*tereft  or  no  intereft,  or  without  further  proof  of  in- 
% tereft  than  the  policy,  hath  been  produ&ive  of  many 
c  pernicious  practices,  whereby  great  numbers  of  Ihips, 
« with  their  cargoes,  have  either  been  fraudulently  loft  and 
'deftroyed,  or  taken  by  the  enemy  in  time  of  war ;  and 
'fuch   infurances  have  encouraged    the   exportation  of 
'  wool  and  the  carrying  on  of  many  other  prohibited  and 
*clandeftine    trades,   which,    by  means  of  fuch  infur- 
ances have  been  concealed,  and  the  parties  concerned 
'  fecured  from  lofs,  as  well  to  the  diminution  of  the  pub* 
<  lie  revenue,  as  to  the  great  detriment  of  fair  traders  } 

*  and  by  introducing  a  mifchievous  kind  of  gaming,  un- 
1  der  pretence  of  infuring  againft  the  ri(k  on  {hipping 
•and  fair  trade,  the  inftitution  and  laudable  defign  of 
€  making  infurances  hath  been  perverted $  and  that  which 

*  was  intended  for  the  encouragement  of  trade  and  nav- 
igation hath,  in  many   inftances,    become    hurtful  of, 

*  and  deftruclive  to  the  fame.' — The  ftatute  therefore  By  19  0.  ft.  t, 
enacts,  ($l.)'That  no  infurance  (hall  be  made  on  any  37,  §1.  Noin- 
f  imp  or  lhips  belonging  to  his  Majefty,  or  any  of  his   made  on   the 

*  fubjecb,  or  any  poods  or  effects  laden  on  board  fuch   **'?•  *  &*>?* 

,/i_-        ./»•  a  •  >         /•*  /./••        of  his  Majefty, 

cinips,  intereft  or  no  ifitere/t,  or,  without  further  proof  of  in-   or  any  of  hi* 

1  terejl  than  the  policy,  or,  by  way  of  gaming  or  wager-   jjibicAs»  ***** 

•ing,  or,  without  benefit  of  falvage  to  the  infnrer9  and  that   gft,  gr* 

f  every  fuch  infurance  fhall  be  void-9 

But, 

Q 
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privateer  $. 
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§  3.  And  ex- 
cept as  to  ef- 
fects imported 
from  the  domi- 
nions of  Spain 
or  Portugal, 


5  5.  Money 
lent  on  bottom- 
ry or  refpomdeH" 
tia,  in  the  Eaft 
India  trade, 
(hall  be  lent  on- 
ly on  ■  the  fhip 
or  goods,  and 
infured  only  by 
the  lender. 


But,  by  J  2,  *  It  is  provided,  That  infurances  on  pri- 
vate fliips  of  war,  fitted  out  by  any  of  his  Majefty's 
fubjefts,  folely  to  cruife  againft  his  enemies,  may  be 
made  by  or  for  the  owners  thereof,  intereft  or  no  in- 
tereft,  free  of  average,  and  without  benefit  of  falvage 
to  the  infurer/ 

And  by  §  3,  it  is  alfo  provided,  «That  any  effects 
from  any  port  or  places  in  Europe  or  America,  in  the 
pofleffion  of  the  crowns  of  Spain  or  Portugal,  may  be 
infured  in  the  fame  manner  as  if  this  aft  had  not  been 
made.'  {a) 

By  feft.  5,  'All  fums  of  money  lent  on  bottomry  or 
refpondentia,  upon  (hips  belonging  to  his  Majefty's  fub- 
jefts,  bound  to  or  from  the  Eaft  Indies,  fliall  be  lent  only 
on  the  (hip,  or  on  the  merchandize  or  effefts  on  board, 
or  to  be  laden  on  board,  and  fhall  be  fo  expreffed  in 
the  condition  of  the  bond  ;  and  the  benefit  of  falvage 
fhall  be  allowed  to  the  lender,  his  agents  or  affigns,  who 

alone 


(a)  The  reafon  of  this  exception  is  not  very  obvious.  That 
afljgned  for  it  is,  that  Spain  and  Portugal  have  each  prohibited 
all  trade  between  the  fubjecls  of  foreign  ftates  and  their  refpec* 
five  colonies  in  jlmrrica.  Park  274.  But  it  does  not  follow 
from  thence  that  Briiifh  fuhje&s  might  not  import  goods  from 
Spain  and  Portugal  Certain  it  is  that  a  great  trade  is  gene- 
rally carried  on  with  both  thofe  countries,  by  Briftfb  fab- 
jects  in  their  own  names. —  The  true  reafon  for  this  ex- 
ception feems  to  be,  that  perfons  carrying  on  a  contraband 
trade  with  thofe  countries,  might  infure  their  goods  with- 
out difclofing  the  particular  commodities  of  which  they  con- 
fifted ;  which,  without  this  exception,  they  muft  have  done, 
in  order  to  prove  an  intereft.  Emerigon  (vol  i,  p.  2 1 2 )  fays,  that 
the  reafon  of  this  exception  in  the  Engljfh  ftatute  is  fufficiently 
obvious  :  Namely,  that  the  Engl'ifh,  who  practice  fmuggling  in 
thofe  countries,  can  obtain  no  bills  of  lading,  or  other  evidence 
of  their  cargoes.  He  admits,  however,  that  the  fame  practice 
is  permitted  in  France,  not  by  law,  but  by  an  eva/ion  of  the 
law.  Lord  Mansfield  is  ftated  by  Mr.  Juftice  Puller  to  have 
given  nearly  the  fame  reafon  for  this  exception.  Vid.  2  7*.  22. 
165.— Vid.  Tbellu/on  v.  Fletcher,  inf.  105. 
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*  alone  £hall  have  a  right  to  make  intarance  on  the  money 

*  €0  lent ;  and  the  borrower  fliall  recover  no  more  on  any 

<  infurance  than  the  value  of  his  intereft  in  the  fhip,  or 
*in  the  goods  on  board,  exclufive  of  the  money  fo  bor- 

<  rowed :  And  in  cafe  it  fliall  appear  that  the  value  of 
•his  fliare  in  the  fhip,  or  in  the  goods  on  board,  doth 
1  not  amount  to  the  fum  borrowed,  he  fhall  be  refponfi- 
•ble  to  the  lender  for  Co  much  of  the  money  borrowed 

*  as  he  hath  not  laid  out  in  the  fhip  or  goods  on  board, 

*  with  intereft  for  the  fame,  together  with  the  infurance 
«and  all  other  charges  thereon,  in  the  proportion  which 
'the  money  not  laid  out  fliall  bear  to  the  whole  money 
'lent,  notwithftanding  the   fhip  and   goods  be    totally 

'loft/ 

And,  by  feet  6,  «In  all  actions  brought  by  the  in- 
« fured,  the  plaintiff,  or  his  attorney  or  agent,  fhall,  within 

*  fifteen  days  after  he  fhall  be  required  fo  to  do,  in  writing, 
4  by  the  defendant  or  his  attorney  or  agent,  declare  in 
'writing  what  fum  or  fums  he  hath  infured,  or  caufed 

*  to  be  infured  in  the  whole,  and  what  fums  he  hath  bor- 

*  rowed  at  refpondentia  or  bottomry,  for  the  voyage  or 
'any  part  of  the  voyage  in  queftion.' 

The  regulations  and  reftriclions  of  this  ftatute,  being 
confined  to  infurances  on  fhips  belonging  to  his  Majefty 
and  his  fubjefts,  and  to  goods  or  effecls  laden  thereon, 
infurances  upon  the  fhips  and  goods  of  foreigners  are 
not  within  the  aft,  but  remain  the  fame  as  before  the 
paffing  of  it,  as  appears  by  the  following  cafe. 

An  infurance  was  made  on  goods  on  board  three 
French  fhips,  "  from  St.  Dimlngo  to  Bordeaux,  all  or 
w  any  of  them  \  the  goods  by  agreement  to  be  valued  at 
u  a  certain  fum ;  the  policy  to  be  deemed  fujficient  proof 
uof  intereji  in  cafe  of  lofs." — The  declaration  averred 
that  goods,  to  the  amount  of  the  fum  infured,  were 
flapped  on  bpard  the  three  fhips,  fome  or  one  of  them,  and 
that  two  of  them  had  been  captured,  and  the  other  loft. 
— After  judgment  by  default,  and  a  writ  of  inquiry 
executed,  the  defendant  moved  to  fet  afide  the  inquiiition, 
on  the  ground  that  damages  had  been  afiefTed  to  the  full 

amount 


»°5 


The  borrower 
fliall  not  rccov- 
cron  any  infur- 
ance more  than 
the  value  of 
his  intereft  in 
the  {hip  and 
goods  cxcluiive 
of  the  money 
borrowed.  If 
this  do  not  a* 
mount  to  the 
fum  borrowed, 
he  fliall  be  ref- 
ponfible  for  the 
deficiency,  tho* 
the  (hip  be  loft. 


The  plaintiff  in 
any  ad  ion  on  a 
policy,  fliall,  in 
fifteen  days  af- 
ter requeft,  de- 
clare how  much 
he  has  infured 
in  the  whole, 
and  how  much 
borrowed  on 
bottomry. 

Thereflrictiont 
of  this  act  do 
not  extend  to 
foreign  fhips,or 
to  goods  00 
board  them. 


In  a  policy  on 
a  foreign  fhip, 
there  is  a  ftip- 
ulation  'hat  the 
policy  lhall  be 
fufneient  proof 
of  intereft  Up- 
on a  writ  of  in- 
quiryafterjudg- 
ment  by  de- 
fa.  It,  the  plain- 
tiff need  not 
give  any  evi- 
dence of  inter- 
eft. 

Tbellufon  v. 
$Lttchcr%  Dou£* 
301. 
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amount  of  the  defendant's  fubfcription,  without  any 
proof  of  the  value,  or  any  other  evidence,  except  the 
defendant's  hand-writing  to  the  policy;  and  that,  in 
fait,  the  infured  had  no  intereft. — The  court  held,  that 
this  policy  was  not  within  the  ftatute,  foreign  fliips  not 
being  included  in  it,  on  account  of  the  difficulty  of  bring* 
ing  witneffes  from  abroad  to  prove  the  intereft;  and 
that,  by  fuffering  judgment  to  go  by  default,  the  defendant- 
had  confeffed  the  plaintiff's  title  to  recover;  and  the 
amount  was  fixed  by  the  ftipulation  in  the  policy. 
An  infurance  An  infurance  cannot  be  made  upon  one  thing,  to  de- 
cwnot  be  made    pen(j  on  tjie  fate  0f  another.     If  the  fubieft  matter  of  an 

QQ  IfOOuS  to  C1C— 

©end  oil  the  infurance  be  unconnected  with  the  event  infured  againft, 
tauofthcihip.    the   policy,   if  not    altogether    nugatory,   is  at  leaft    a 

wager  policy.  As  if  a  cargo  be  infured,  and  money  be  ex- 
pended in  reclaiming  it  upon  the  fhip  being  captured,  and 
this  money  be,  by  the  court  of  Admiralty,  made  a  charge 
upon  the  cargo :  This  cargo  cannot  be  infured  upon  the 
event  of  thtjbip's  arrival  at  her  port  of  deftination ;  for 
this,  as  to  the  fhip,  is  a  mere  wager  ;  and  as  to  the  cargo, 
the  underwriters  are  not  liable  to  any  peril  to  which  it  is 
expofed. 
.,        .    „         Thus: — Goods  were  infured  on  board  the  EmanueL 

Money  is  ex-  * 

pended  in  re*    "  at  and  from  Falmouth  to  Marf titles  >  warranted  a  Da- 

claiming  a  car-    „  ;/^  {hip."_On  the  policy  was  this  memorandum: — 

go  on  board  a  •*  *  #  *         • 

captured  fhip,  "  The  following  infurance  is  declared  to  be  on  money 
which  w  made  « expended  for  reclaiming  the  fhip  and  cargo,  valued  at 
the  cargo,  ihia    "  the  fum  which  fhall  be  declared  hereafter.     The  lofs 

money  is  infur-  (t  tQ  ^e  paj<j  'm  cafe  t^e  fl^p  foos  not  arrive  at  Marfeilles* 

cargo,     upon  "  and  without  farther  proof  of  intereft  than  this  policy  \ 

*hC  a V^nt    °*  U  warranted  free  from  average,  and  without  benefit  of 

val  at  her  port  "  falvage." — The  infured  were  proprietors   of  the  cargo* 

of  deftination.  Dut  not  0f  tjie  /&//>.     The  fhip  had  failed  originally  with 

The  (hip  being       ,  r  n-  ar     /••,/ 

again  captured  the  cargo  from  Riga  on  a  voyage  to  MarfeiJJes,  was  cap- 

ind     reftored  tured   by   an   Englijb  privateer,    and  condemned. — The 

rclinquifti«the'  fentence  of  condemnation  was   afterwards  reverfed,  the 

Toyage  infured,  prize  being  proved  to  be  a  neutral Jkip :  but  the  expenfes 

ward/  loft.^I  w«re  ordered  by  the  Admiralty  to  be  a  charge  upon  the 


The  policy  be 
ir.gon  the goo-Js% 
and  the   infyr-* 
anev*  being  up- 
on   ita    ^'/* 


cargo. 
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cargo.  The  plaintiff's  agents  paid  thefe  expenfes,  amount-  arrival,  it  a  wa- 
ing  to  1031 1.  14$.,  and  immediately  procured  the  above  &*»  and  ^^ 
infiarance  to  be  effected.  In  February  1781,  the  ihip  x*Un  Kemp  t. 
failed  from  Falmouth,  with  the  original  cargo  on  board,  ^V"*  *  1  •  R* 
in  the  profecution  of  her  voyage  to  Marfeilles,  but  was 
captured  by  a  Spantjb  {hip,  and  carried  into  Ceuta,  where 
{he  was  again  condemned.  An  appeal  was  brought,  and* 
the  cargo,  being  of  a  perifhable  nature,  was  ordered  to 
be  fold,  and  the  proceeds  brought  into  court,  to  wait  the 
event  of  the  fuit.  In  May  1783,  the  ihip  was  reftored  by 
fentence  of  the  court  of  appeal.  After  deducing  the  ex- 
penfe  of  profecutingthe  appeal  in  Spain,  the furplus,  amount- 
ing to  no  more  than  twenty-fix  rix  dollars,  was  paid  to  the 
owners.  As  foon  as  the  (hip  was  liberated,  (he  failed  from 
Ceuta  to  Malaga  to  refit,  and  having  there  made  the  necef- 
fary  repairs,  (he  failed  for  Bremen,  and  in  that  voyage  was 
loft. — The  cargo  had  been  infured  at  Bremen,  for  the  orig- 
inal voyage  from  Riga  to  Marfeilles,  and  the  amount  of  that 
in/iirance  was  paid. — In  an  action  on  the  above  policy, 
the  Jofi  was  averred  to  be  by  capture*  On  the  trial,  it 
was  objected,  not  only  that  the  plaintiffs  could  not  re- 
cover, as  for  a  lofs  by  capture,  {a)  but  alfo  that  this  was 
not  an  infurable  intere/l ;  for  if  the  infurers  at  Bremen 
were  anfwerable  for  the  expenfes  that  had  been  incurred 
in  reclaiming  the  goods,  the  prefent  contract  would 
amount  to  a  double  infurance,  and  would  be  confequently 
void.— The  plaintiffs  were  nonfuited  upon  thefe  objec- 
tions ;  and  upon  a  motion  to  fet  afide  the  nonfuit,  the 
court  held  both  objections  to  be  well  founded. — Lord 
Mansfield  faid, — "The  intereft  on  which  the  plaintiffs 
effected  this  policy,  was  money  laid  out  in  reclaiming 
the  cargo.  The  event  infured  was  the  arrival  of  the Jhip 
at  Marfeilles.  A  lofs  accrued  upon  the  cargo*  The  un- 
derwriter is  fued,  and  the  lofs  is  averred  to  be  by  capture* 
The  fhip  was  taken  by  the  Spaniards,  but  afterwards  re- 
ftored, and  in  a  condition  to  purfue  her  voyage,  but  was 

loft 


{a)  As  to  this  point  vid.  inf.  c.  16,  §  z* ' 
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loft   in   another   voyage. — This    is   a    wager   policy,    and 
juft  the  fame  as  if  the  event  infured  had  been  the  arrival 
of  any  other  (hip  at  Marfeilles.    The   plaintiffs  were  in* 
terefted  in  the  cargo  alone  ,•  but  the  event  infured  is  the 
arrival  of  the  fbipy  and  not  of  the  cargo.     There  wa$ 
only  a  temporary  capture,  and  though  this,  by  conftruc- 
tion,  is  fuch  a  lofs,   as   that  an  infured   upon  interejl  is 
warranted  in  abandoning  at  the  time,  if  he  pleafe ;   yet 
we  muft  confider  what  the  truth  of  the  cafe  was  between 
thofe  parties.     Now  this  was  a  wager  policy,  and  in  fuch 
a  cafe,  there  can  be  no  abandonment.     But  what  alone  is 
a  fatal  objection  to  the  plaintiff's  claim  is,  that  they  did 
not  attempt  to  purfue  the  voyage  to  MarJeilleS)  which 
they  might  have  done.     Nor  is  it  any  excufe  that  they 
in  wager  poli-   could  no  longer  control  her  deftination ;    for  in  wager 
«« the  mfured   p0i}c}es  the  infured  take  upon  themfelves  to  perform  all 

takesuponhim-    *  •  r  •        » 

felf  to  perform  that  the  owners  could  have  done  in  the  fame  fituatioru" 
aU  that  the  — Mr.  Juftice  Buller  faid, — "  The  parties  who  were  in- 
have  done.         terefted  in  the  cargo  alone  >  infured  thejbip,  with  which 

they  had  no  concern.  The  goods  might  have  arrived 
fafe,  and  the  fhip  have  been  loft,  and  then  they  would 
have  been  entitled  to  recover  as  for  a  total  lofs  \  though 
they  had  fuftaineJ  no  damage.  On  the  other  hand,  if 
the  fhip  had  arrived,  and  the  goods  had  been  loft,  they 
could  have  recovered  nothing,  though  they  would  have  re- 
ally fuftained  a  damage.  The  policy,  therefore,  is  not  adapt-* 
ed  to  the  real  truth  of  the  cafe,  but  is  a  wager  policy,  and 
that  alone  is  decifive  upon  the  ground  of  merits,  (a) 

The  exception  in  the  third  fe&ion  of  the  aft,  relating 
to  effects  imported  from  the  dominions  of  Spain  and  Por- 
tugal, enables  the  infured  upon  that  trade,  though  carried 
on  in  Britijh  fhips,  to  recover  without  the  proof  of  any 
intereft. — Therefore  where  an  infurance  was  made,  "Upon, 
"  any  of  the  packet  boats  that  fliould  fail  from  Lifbon  to 

«  Falmouth^ 

(a)  It  feems  extraordinary  that,  if  this  was  taken  to  be  a 
wager  policy  on  the  (hip,  the  counfel  for  the  plaintiff  did  not 
avail  themfelves  of  her  being  a  foreign  Jhip,  to  ihew  that  a  pol- 
icy without  intereft  upon  her  was  not  within  the  ftat.  19  C  II, 

*  37- 
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u  Falmouth,  for  one  year,  upon  any  kinds  of  goods  or  Apolicy"™;**- 
w  merchandize  whatfoever :  And  it  was  agreed  that  the   ^finL^tbL 
n  goods  fhould  be  valued  at  the  fum  injured  onfuch  packet   tke  pfcy"  on 
«  booty  without  further  proof  of  interefl  than  the  policy  ;  and   1°^  -19  ^^ 
"to  make  no  return  of  premium  for  want  of  intereft,  being  within  the  3d 
"on  bullion  or  goods."    The  infured   had  an  intereft   a^* 
in  bullion  on  board  one  of  the  Lifkon  packets,  which  was        — - — 
totally  loft  within  the  time  mentioned  in  the  policy.—  /rit^  ^  j}*r\ 
The  court  held,  that  this  was  a  policy  of  a  peculiar  fort,    Io66»  '*fr*  <=• 
and  good  within  the  exception  of  the  flat.  19  G.  II.  c.  37,    X3'    5" 
J  3.  (a)    That  it  was  a  mixed  policy,  partly  a  wager  policy, 
and  partly  an  open  .one  ,   and  being  a  valued  policy,  and 
fairly  fo,  without  fraud  or  mifreprefentation,  and  the  lofs 
having  happened,  the  infured  was  entitled  to  recover  as 
for  a  total  lofs. 

Though  the  infured  has  an  intereft  in  the  thing  in-   A  fman  intcrcft 
fured,  yet  if  it  be  fmall  in  comparifon  of  the  fum  in-   win  not  take  a 
fured,  the  object  of  the  contract  will  be  confidered,  not   ftatutc!  ° 
as  an  indemnity,  but  as  a  wager  ;  and  its  being  made  in 
the  form  of  a  fpecial  agreement,  will  not  take  it  out  of  the 
ftatute. 

Thus,  where  an  aftion  was  brought  by  the  furgeon  An  agreement, 
of  an  Eafl  Indiaman,  againft  a  paflenger,  upon  a  fpecial  *"  c°nfidcra* 
agreement,  "that,  in  confideration  that  the  plain-  payiooolifa 
tiff  had  agreed  to  pay  the  defendant  201.   at  the  next   ?ip .  ^  -?ot 

°#  r   *  lave  her  paflage 

port  the  {hip  fhould  arrive  at,  the  defendant  undertook   to  cj/m,  is  a 
that  the  (hip  fhould  fave  her  paffa^e  to  China  that  feafon;    waS  r.  J?*0?' 

r  r        °  7    ance  within  the 

and  in  cafe  {he  did  not,  he  would  pay  the  plaintiff  10001.   a&,  though  the 
at  the  end  of  one  month  after  the  fhip's  arrival  in  the   £arty      ,havf 

r  %  fome  goods  on 

Thames"— The  defendant  paid  the  201.  into  court. — At   board, 
the  trial  it  appeared  that  the  plaintiff  .had  paid  the  de-   Kent  v    ^.^ 
fendant  the  201.  at  the  next  port  ;   that  the  fhip,  being   c««^.  583. 
delayed  below  Madras,  in  confequence   of  a  mifcalcula- 
tion  of  five  days  in  the   reckoning,  and  the  monfoons 
fetting  in  earlier  than  ufual,  fhe  loft  her  paffagc  :     That 
the  plaintiff  had  fome  goods  on  board,  which  were  liable 
to  fuffer  by  the  lofs  of  the  feafon :  That  while  the  mat- 
ter remained  doubtful,  the  plaintiff,  by  the  defire  of  the 
captain,  would   have  cancelled  the   agreement,  but   the 

defendant 
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defendant  positively  refufecL — The  jury  found  a  verditt 
for  the  plaintiff,  damages  980 1.— Upon  a  motion  for  a 
new   trial,  it  was  contended,  on   the    part  of  the   de- 
fendant, that   this    was  a  wager    infurance    within    the 
ftat.    19  G.  II.   c.  37,    And    of  this  opinion    were  the 
court. — Lord  Mansfield  faid, — "  The  ftatute,  under  gen- 
eral words,  prohibits  all  contrafts  of  infurance  by  way 
of  gaming   or    wagering. — Here    the    plaintiff    gave    (b 
much   to   the   defendant,   in   confideration   that   if  the 
fhip  fhould  not  fave  her  paflage  to  China,  he  was  to  re- 
ceive 1000  L  on  her  fafe  return  to  England. — This  was 
clearly   wagering ;    and,  if   it    were   allowed,  all    wager 
policies  would  be  turned  into  this  form,  and  the  aft  be  en- 
tirely defeated. 
A  valued  poli-       In  a  valued  policy,  the  proper  effe£t  of  the  valuation 
a  colour*  for  a   ^  *e  ^xmg  the  amount  of  the  prime  coft,  in  the  fame 
wager  one        manner  as  if  the  parties  had  admitted  it  at  a  trial ;    but, 
•  for  every  other  purpofe,  it  muft  be  taken  that  the  value 

was  fixed  in  fuch  a  manner,  as  that  the  infured  meant  to 
have  an  indemnity  only,  and  no  more,  {a)  And  though 
this,  when  fairly  made,  is  diftinguifhable  from  a  wager 
policy,  where  the  infured  has  avowedly  no  intereft  at 
all  j  yet  it  too  often  happens  that,  under  colour  of  a 
fmall  intereft,  and  in  the  form  of  a  valued  policy,  many 
infurances  which  are,  in  truth,  mere  wagers,  are  effected, 
and  the  beneficial  purpofes  of  the  ftat.  19  G.  II.  c  37, 
thereby  evaded. 

But  though  it  has  been  holden  that,  in  the  cafe  of  a  val- 
ued policy,  the  infured,  to  take  it  out  of  the  ftatute,  needs 
only  to  prove  fome  intereft,  without  fhewing  the  amount, 
becaufe  that  is  admitted  by  the  infurer  ;  yet,  if  it  appear 
that  the  intereft  proved  is  a  mere  cover  to  a  wager,  as  that 
a  man  who  infures  for  2000 1.  has  intereft  on  board  to  the 
value  of  a  cable  only  ;  this  would  be  a  mere  evafion,  and 
the  contract  unquestionably  void.  (6) 

iVur^r  thh       But  Where  the  infurance  is  fe»-ly  meant  as  an  indem- 
meant  as  an  in-  n^y>  and  there  is  no  ground  to  believe  that  it  is  intended 

demnity,  and 
pot  a  wager,  a 
valued    policy  —————— ^_ «_ *_ _. ^ — ^____ 

the  adh  ™    m        (")  Per  L<>rd  MansfM%  z  Bur.  1 171.  Vid.  inf.  c.  7.  §  1 

(J)  Per  Lord  MaiufelJ  in  Liwu  v,  Rvcl$r>  2  Bur.  X171.  in£ 
c.  14.  }  3, 


* 
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as  a  cover  to  a  wager,  a  valued  policy  is  not  within  the 
ftatutej  and  the  courts  will  not  inquire  very  minutely 
whether  the  valuation  be  very  near  the  true  intereft  of 
the  infured. 

In  the    cafe  of  Le  Cras  v.   Hughes,  which  has  been   ThepraSiceof 
already  particularly  noticed,  (a)  the  court  of  King's  Bench    permitting  the 
ieems  to  have  carried  this  indulgence  much  farther,  when   "j^  "rHky 
they  declared  that  in  cafes  where  the  intereft  of  the  in-  to  reccmr  the 
fured  is  lefs  than  the  fum  infured  in  a  valued  policy,  it   ]*r°de  ^on"^ 
is  the  conftant  ufage,  upon  a  total  lofs,  to  pay  the  whole   total         lofa, 
fum  infured  5  but,  upon  a  partial  lofs,  to  confider  it  as  an   t^^  be*  left 
open  policy ,  and  to  compute  the  lofs  according  to  the  value    thaa  that  fum, 
of  the  goods  on  board.— That  fuch  has  been  the  ufage  is   j^^.i't 
unquestionably  true,  and  that  it  has  been  fanctioncd  by   37. 
the  approbatipn  of  great  and  eminent  judges,  as  in  the 
cafe  alluded  to,  is  equally  time :    But  how  it  can  be  re- 
conciled with  the  provifions  of  the   ftat.   19  G.  IL  c.  371 
is  not  quite  fo  clear.     That  this  practice  has  a  direct  ten- 
dency to  intereft  the  infured,  if  not  in  procuring  fraudu- 
lent loiles,  at  leaft  to  endeavour  to  convert  every  lofs  into 
a  total  one,  is  moft  manifeft.     In  the  following  cafe  this 
doctrine  feezns  to  have  been  carried  ftill  farther  ;  a  value 
being  fet  in  the  policy  upon  a  mere  contingency. 

An  infurance  was  made,  "  Upon  any  kind  of  goods  A  valued  p«-.!i- 
and  merchandizes,  &c.  and  upon  the  body  of  the  ihtp  e*  peXd'  upon 
Providence,  at  and  from  Surrinam  to  Quebec.  The  faid  a  \oyage,  is 
goods  and  merchandizes,  for  fo  much  as  concerns  the   n^  TlhlV  lI!f 

f  J  a£t.  the  ott)c& 

infured,  by  agreement   are  valued  at  10001.  being  the  pro-   <»t  the  influence 
fits  cxpecled  to  arife  on  the  cargo  of  the  above  fbip,  in  the   \ ; ,n*.  un    in" 

event  of  berfafe  arrival  at   Quebec ;   and,  in  cafe   of  lofs,         

the  infurers  agree   to  pay  the  fame,  without  any  other    arf1n*  v-  P*'- 
voucher  than  the  policy." — The  intereft  proved  at  the    o.  iu.  lL  R* 
trial  was  the  profit*  to  the  amount  of  the  fum  infured,   Ms- 
which  would  have  arifen  to  the  plaintiff,  upon  a  cargo  of 
molaffes,  he  having  a  contract  with  government  to  fupply 
the  army  in  Canada  with  fpruce  beer. — It  was  objected 
at  the  trial,  that  this  was  a  wager  policy,  within  the 
ftat.  1 9  G.  II.  c.  37. — This  point  being  referved  for  the 

opinion 
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opinion  of  the  court,  it  was  determined  in  favour  of  the? 
plaintiff. — Lord  Mansfield*  in  delivering  the  opinion   of 
the   court,  faid, — "On  the  conftruftion  of  the   aft,    a 
valued  policy  is  not  void;     Since  the  aft,  it  is  incumbent 
€n  the  plaintiff  to  prove  fotne  intercfi,  but  it   is  not  ne- 
cefTary  for  him  to  go  into  the  whole  value.     The  infur- 
ance  being  on  the  profits  of  a  cargo  [a)  belonging  to  a 
man  having  a  contract  to  fupply  the  army,  if  it  had  ar- 
rived fafe,  the  profits  were  pretty  certain.     The  meaning 
of  the  policy  was,  not  to  evade  the  aft,  but  to  avoid  the 
difficulty  of  going  into  an  exaft-  account  of  the  quantum. 
This  cannot  be  diftinguifhed  from  a  valued  policy,  and 
there  is  no  pretence  to  fay  that  it  was  a  wagering  one."(£) 
So,  a   valued        So,  where  the   intereft  was  declared  by  the  policy  to 
JonSiffion  «!  be  on  the  commiffon  of  the  plaintiff,  as   coniignee  of  the 
peded  as  con-   cargo,  valued  at   1,5001.,  Lord  Kenyon  exprefled  a  very 
go^hnot  a  wa-  &ronE  °Pmi°n  that  this  was  a  good  infurable  intereft. 

ger. 


JV/tf/v.  Lc  Mi 


e*. 


forlcr,  at  N.  A  CPA       n 

after  Hit. 1 7 96.  Oecu    j. 

Park  368. 

Of  Re-wfurancu 

if  an  infurcr  A  POLICY  of  infurance  being  once  figned,  the  tin- 
lieved  from  hl»  derwriters  are  bound  by  the  terms  of  it ;  nor  can  they 
rcfporifibility,     be  releafed  from  their  contraft,  without  the  confent  of 

fure^c'frme  *^e  mmrecM^)     But  &  an  underwriter  repent  of  what 
*iflc.  he  has  done ;  if  he  be  afraid  to  encounter  the  riik  he  has 

engaged  to  run,  or  find  that  he  has  incautioufly  engaged 
,  himfelf  to  a  greater  amount  than  he  may  be  able  to  dis- 

charge, he  may  ihift  it,  or  part  of  it,  from  bimfelf  to 
other  infurers,  by  caufing  a  rc-infurance  to  be  made  on 
the  fame  riik,  upon  the  beft  terms  he  can,  and  the  new 

infurers 

[a)  The  infurance  v.as,  in  fad,  on   ihtjhip  and carg^  but 

declared  in  the  policy  to  be  on  the  profits  expecled.upon  the 

cargo. — (I)  One  principal  objection  to  this  determination  is, 

that,  if  the  cargo  ffcduld  happen  to  comfc  to  a  falling  market* 

and  the  goods  Ihould  be  fold  at  prime  coil,  the  policy  mull  apt* 

pear  to  have  been   without  intereft. — (c)     \    Et?&igcn,   8. 
,  Jioccus,  h.  t.  n.  12* 
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infurers  will  be  refponfible  to  him  in  cafe  of  lofe,  to  the 
amount  of  the  re-infurance.  (a)  But  the  new  infurers, 
in  fuch  cafe,  are  anfwerable.  to  the  original  underwriter 
only,  and  not  to  the  original  infured,  vho  can  have  no 
remedy  againft  him,  in  cafe  of  lofs,  even  thourh  the 
original  infurer  become  Infolvent  ;  becaufe  there  is  no 
privity  of  contraft  between  the  original  infured  and  the 
re-infurers.  If,  therefore,  the  original  infurer  fail,  fo 
that  the  original  infured  receive  only  a  dividend,  however 
fxnall,  the  re-infiirer  can  gain  nothiug  by  this,  but  muft 
pay  the  full  amount  of  the  lofs  to  the  original  infiarer.  (/.) 
Ajjecurator  pojl  faBam  ajfeeurationem  piteft  Je  ajfecurari 
Jacere  ab  alio  ajfecuratore  j  et  ijlt  fecunfas  ajftcurator  tenetur 
pra  aflecuraiionefafia  a  ^rimo,  ct  adfolvendum  omne  totum 
quod  primus  *j[ecurator  folverit>* et  fjia  fecunda  affltttrario 
valet,  (c) 

Thus  ftands  the  law  on  this  fubjeft,  in  moft  of  the 

commercial  ftates  of  Europe.     But  in  this  country  it  was 

found,  about  the  time  when  the  ftat.  19  G.  II.  c*  37  was 

made,   that    this  mode  of  inftirance,    though  perfectly 

reasonable,  when  confined  to  its  proper  object,  had  been 

perverted  from  its  original  ufe,  and  was  employed  as  a 

mode  of  fpecuiating  in  the  rife  and  fall  of  premiums  ; 

and  the  iegiflature  forefeeing  that  h  might  be  ufed  as  a 

colour  for  wager  policies,  and  a  means  of  evading  the 

provisions  of  that  aft,  declares,  (feft.  4.)    'That  it  ihali 

« not  be  lawful  to  make  re-infurance,  unlefs  the  infurer 

'  mail  be  infolvent,  become  bankrupt,  (d)  or  die  ;  in  either 

«of  which  cafes,  fuch  infurer,   his  executors,   adminif- 

•  *  tfators, 


"3 


But  the  re-in* 
furtr  is  only 
ftJponfiblc  to 
the  otipnal  in- 
liir<  r  ami  not 
to  the   origami 


But  in  £/f{&7»</) 
by  the  19  C7.1I. 
c  37,  §4, re  in- 
surances are 
prohibited,  ex- 
cept in  cafe  of 
the  infolvcncy 
or  death  of  thd 
originalinfurcr* 


(*)  Vid.  Le  Guidon,  c.  %>  art*  19,  20.  Valinf  h.  t.  art. 
20,  p.  65.  Pothler>  h.  t.  n.  96. — {&)  Vid.  Emerig.  torn,  r,  p.  248* 
~(c)  Roccus,  h.  t.  n.  12. — (d)  By  the  19  G.  IL.c.  32,  §  2. 
*  When  the  obligor  in  any  bottomry  or  re/pondemia  bond,  and 
4  the  infurer  in  any  policy  of  rnfurance,  becomes  bankrupt,  be- 
•fore  any  lofs  happens,  the  obligee  in  fuch  bond,  and  the  in- 
quired in  flicli  policy  of  infurance,  ©try  prove  tin  ir  debt*  and 
'lofles  under  the  commiflion,  and  receive  a  dividend  ;  and  thtf 
1  bankrupts  (hall  be  drfcharged  from  fuchflebts,  in  like  manner 
« 4s  if  the  lofs  had  happened  before  fuch  bankruptcies. f—Af  id/ 
inf.  c.  16,  §  6,  art.  5.  ' 


*t 
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* trators,  or  afllgns,  may  make  re-infurance  to  the  amount 
f  of  the  fum  before  by  him  infured  ;  provided  it  be  ex- 
c  prefled  in  the  policy  to  be  a  re-infurance.' 
This  claufc  ex-       This  claufe,  having  no  words  to  confine  its  operation  to 

tends  not  only  ftips  belonging  to  Brtefb  fubjefts,  like  the  firft  claufe  of 
to  Britijh,  hut        Y       *       6  .*  "»  ■  /  a  •  ,     a  /  x 

alfo  to  foreign   the  act,  reftrammg  miurances,  intereji  or  no  intereji ^  (a)  ex- 

^'P*  tends  to  re-infurances  made  in  England  on  foreign  ihips» 

even  when  they  are  infured  abroad.     This  has  been  fo 
determined ;  though  it  is  obfervable  that  the  following 
cafe,  in  which  that  queftion  was  made,  was  not  the  fpe- 
cies  of  re-infurance  above  defcribed,  and  to  which  only 
the  ftatute  refers,  but  a  fecond  infurance,  effefted  on  ac- 
count of  the  original  infured.  (b) 
Therefore,     a        That  was  the  cafe  of  an  infurance  made  in  London,  on 
Marjluus  cut   a  French  veflel,  which  had  before  been  infured  at  Mar- 
not  be    again  feilles  for  the  fame  fum,  by  an  infurer  there,  who,  at  the 

unidithe  firft  t*me  °^  falifcribing  the  fecond  policy,  was  living  and 
infurer  be  in-  folvent,  and  who,  in  faft,  afterwards  paid  the  fum  in- 
foivemordead.    fured  by  him,_Upon  thi*  cafe  the  court  determined  that 

AnJreev.  met-  the  latter  policy  was  void,  by  the  words  of  the  adt  \  for 

\fam  a  though  the  firft  claufe  of  the  a&,  which  prohibits  in- 

furances,  <  intcreft  or  no  intereft,'  is  confined  to  infurances 

on  Briti/b  fhips,  yet  the  fourth  fettion  being  general,  and 

without  any  fuch  reftriftive  claufe,  every  re-infurance  m 

this  country,  either  by  Britijh  fubje£ls  or  foreigners  on 

Britijh  or  foreign  fliips,  is  declared  void  by  the  ftatute,  un- 

lefs  the  firft  infurer  be  infolvent,  become  bankrupt,  or  die. 

Two      other        There  are  two  other  kinds  of  re-infurance  ;    the  one 

furance.     "   "    w^ere  the  infured  infures  the  folvency  of  the  infurers  ; 

the  other  where  he  makes  a  new  infurance  in  confequence 

itlo{  the  infolvency  of  an  infurer  during  the  continuance  of 

the  rilk. 

Infurance     of       The  infurance  of  the  folvency  of  an  infurer  is  per- 

the  infurer.         mitted  and  pra£Kfed  in  fome  foreign  countries  ;  (r)  but 

it   feems  never   to   have   been  in  ufe  among  us  }    not* 

perhaps,  as  has  been  fuppofed,  (d)  becaufe  the  folvency 

of 

(a)  Sup,  103. — (£)  Vid.  inf.  1 1 8,  where  Lord  Mansfield  dif- 
tinguiihes  a  re-infurance  from  a  double  infurance. — (c)  Vid. 
Le  Guidon,  c.  2,  art.  20,  Ord.  of  Louis>  XIV.  h.  t.  art.  20,  Va- 
&if  h.'L  65,  2  Magens,  190,  419. — [d)  Park  280. 
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of  an  underwriter  is  not  an  infurable  intereft,  or  that 
fuch  an  infurance  would  be  deemed  a  wager  ;  but, 
more  probably,  becaufe  the  infolvency  of  an  infurer  feldom 
happens  in  England ;  befides,  a  double  insurance  would  bet- 
ter anfwer  the  end  propofed. 

In  France^  if  an  infurer  fail  during  the  continuance  of  Thc         «. 
the  rifk,  the  infured  may  infift  on  the  difiblution  of  the   in   Frann    in 
contraft,  unlefs  the  creditors   of  the   infolvent  infurer,  ££e°fc  ^  ^ 
in  order  to  entitle  themfelves  to  receive  the  premium,   infurer. 
(which  is  rarely  paid  in  that  country  till  after  the  rifk   is 
ended,)  will  give  fecurity  for  the  payment  of  the  fum 
infured,  in  cafe  of  lofs.     At  Marfeilles,  (for  in  France  dif- 
ferent practices  prevail  in  different  provinces,)  the  infur- 
ed, in  fuch  cafe,  fues  the  infolvent  infurer  till  he  obtains 
a  fentence  authorizing  him  to  re-infure  at  the  expenfe  of 
the  infolvent,  which  he  may  deduct  from  the  ftipulated 
premium,  if  it  be  not  paid,  and  if  this  be  inefficient,  then 
out  of  the  effects  of  the  infolvent.  (a) 

Se&.  4. 
Of  Double  Infurance. 


m- 


DOUBLE  infurance  is  where  the  infured  makes  two   How  double 
infurances  on  the  fame  rifle,  and  the  fame  intereft.     It   Jurance  ^ri 

.  _  .  m  from  re-infur- 

ditters  from  a  re-infurance  in  this,  that  it  is  made  bv  the    ancc 
infured,  in  order   that  he    may  be   entitled  to  receive  a 
double  fatisfadtion  in  cafe  of  lofs  ;  whereas  a  re-inlurance 
is  made   by  a  former  infurer,  his  executors  or  affigns,  to 
protect  himfelf  and  his  eflate  from  a  riik  to  which  they 
were  liable  by  the  firft  infurance.     A  re-infurance,  except 
in  the  cafes  permitted  by  the  ftat.  19  G.  II.  c.  37,  §  4,  is 
abfolutely  void  •,   but  a   double  infurance,  though  it  be   Though  it  is  in 
made  with  a  view  to  a  double  fatisfadtion  in  cafe  of  lofs,   nature  of  a  wa- 
and  i$  therefore  in  nature  of  a  wager,  is  not  void  by  the    ^[Vokl.  'But 
law  of  England.      The   two  policies  are  confidered   as    the  infured  can 
making  but  one  infurance.     They  are  good  to  the  extent    o^fttUftdiou 

of    on    both,  poli» 

ci*4. 

■   ■  ■       1  ■     ■        11         — i— — i^— — » ^— — — <— ^ 

(a)  FaUn,  h.  t.  art.  20,  p.  65.  Potbiert  h.  t.  n.  190.  Emcrig. 
torn.  1,  p.  254. 
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of  the  value  of  the  effe&s  put  in  rifk  :    But  the  infured 
fhall  not  be  permitted  to  recover  a  double  fatisfaction.         < 
He  may  fue  the  underwriters  on  both  the  policies,  but 
he  can  only  recover  the  real  amount  of  his  lofs>  to  which 
all  th%.underwriter$  flfcall  contribute  in  proportion  to  their         j 
Thofc  who  pay   feveral  fubfcriptions.     And  therefore,  if  he  fhould  con-        i 
recovcVa  rTte^   tent  bimfelf  with  fuing  only  on  one  of  the  policies,  the         1 
able  proportion   underwriters  on  that  policy  may  recover  a  rateable  con-     %  4 
infurcrJ  °    "    tribution  from  thole  on  the  other,  (a) 


This  was  lb  ruled  by  Lord  Mansfield,  in  the  year  1763  ; 


■\ 


i 


-     »  ims  was  lO  ruiea  oy  ljora  iriansjiem,   m  iuc  year  i/uj,        ^ 

*"n*/.  Tm  anc*  i*  was  then  *grQ*&  to  be  the  cour^e  °f  practice,  that,       ^ 
416.  upon  a  double  infurance,  though  the  infured  is  not  entitled 

to  two  fatisfa&ions  ,  yet,  that  in  an  action  upon  the  firft 

policy, 

(0)  Le  Gvhf&i,  ch,  2,  art.  16  and  18,  ch.  3*  art.  3,  lays  it       p 
down  that  if  there  be  feveral  policies  on  the  fame  cargo,  thofe 
of  prior  date  fhall  be  preferred.     If  there  be  an  ovcr-infisrance         j 
in  one  policy,  it  fhall  not  be  reduced  ratcably  upon  all,  but  thfc 
latter  infurers,  whetherfor  gain  or  lofs*  fhall  withdraw  their  fob* 
fcriptions,  on  receiving  one  half  per  cent.     The  Ord.  ofSfiff^W*-      ;• 
dam,  art.  20,  23,  agrees  with  the  law  of  EngiaAd\n  this;  that 
all  the  infurers,  upon  feveral  policies,  fhall  participate  equally 
in  profit  and  lofs.— The  Ord.  of  Loins  XIV.  h;  t.  art.  23,  24, 
,25,  declares  that  if  thefum  inlwred  by  a  jingle  policy ',  withqpc 
fraud,  exceed  die  value  of  the  goods,  the  policy  ihall  be  good- 
to  the  extent  of  their  true  value:  aad  in  cafe  of  lofs*  every  ^iafurer 
fhall  contribute  in  proportion  to  his  fubfcripiion,  and  netum  the     .  1 
"*    premium  upon   the  furplus.     If  the  infurance  be  by  feveral    ')  * 
■"•    policies,  and  the  firft  amount  to  the  value  of  the  goods,  it  ^  *■ 
fhall  ftand  alone,  and  the  underwriters  upon  die  others  fhall  bak  \J 
difcharged,  and  return  the  premium,  fubject  to  the  ufual  deduce-       ^ 
tioh  —  If  the  firft  policy  he  not  fufficient  to  cover  the  full  value,  .  9  , 
the  fecond  fhall  anfwer  for  the  defictency.~-lf  there  b$  le*fcral     ■*** 
dates  to  the  feveral  fubfcriptions  m  the  fame  policy,  each  date 
makes  a  fe pa  rate  contract,  and  afcertains  the  liability  of  <each 
underwriter. — But  if  feveral  policies  hape  die  fame  Ate,  they 
make  bat  one  policy ;  Vid.  Valin.  fur  art.  24,  &c*  p.  69,  f**tkurf 
h.  t.  n.  77,  Chirac,  p.  243,  Emerrg*X<xn.  2,  p.  163.— Vid.  alfb       4 
Mai.  lex.  mere.  118,  where  he  lays  it  down. that  if  the  effects   ■ 
be  over-mfured,  the  lofs  fhall  fell  oifcthe  firft  underwriters,  and 
■  the  reft  fhall  return  their  premium,  deducting  one  half^«r«»/. 
This,  he  fays,   is  founded  on  the  cuftorn  x>£  merchants,  which 
in  matters  pf  infurance  is  mot*  to  be"  regarded  than  the  law. 
Vid.  inf.  c.  15,  $  l.n.  i. 
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policy,  he  may  recover  the  whole  fum  iftfured,  and  may 
leave  the  defendants  therein  to  recover  a  rateable  fatisfac- 
tion  from  the  other  infurers. 

The  two  following  cafes  will  alfo  ferve  to  fhew  Lord 
Mansfield?*  fentiments  more  fully  on  this  fubject. 
*  The  firft  was  a  valued  policy  on  a  fhip  and  freight,    i^v./w,, 

and  on  goods,   as  intereft  might  appear,  from  Newfound-   at    K  *•   »n 
land  to  Dominica,  and  from  thence  to  the  port  of  dif-   JwJ7G'E£ 
charge  in  the  Weft  Indies.— -The  fhip  failed  from  St.  John's  ms^'iw 
ifc      on  the  17th  of  December  1775,  and  the  plaintiff  declared 
m       ai  for  a  total  lofs.     The  defendant  underwrote  for  2001, 
and  paid  into  court  1241.     This  fum  was  paid  on  a  fup- 
pofition,  that  the  underwriters  on  a  former  policy  fliould 
bear  a  flbare  of  the  lofs.     The  plaintiff  had  originally 
infured  at  Liverpool,  on  a  voyage   "  from  Newfoundland  to 
Barbadoes  and  the  Leeward  Ijlands?  with  an  exception  of 
American  captures  ;    but  the  plaintiff  afterwards,  for  the 
purpofe  of  fecuring  himfelf  againft  captures,   and  hav- 
ing zltered  the  courle  of  his  voyage,  made  the  prefent 
,j     iafurfcnce.— The  plaintiff  now  infilled,  that  he  was  en- 
titled to  receive  the  full  amount  of  his  infurance  againffc. 
the  defendant,  and  not  to  any  part  from  the  Liverpool 
underwriters,  becaufe  the  voyage  now  infured  was  dif. 
•  ferent    from   that    infured    at    Liverpool,  (a)     There    was 
a  verdict  for  the  plaintiff  for  his  full   demand,  leaving  the 
defendant  at  liberty  to  bring  an  atlion  againjl  the  Liverpool 
.-    underwriters,  if  he  thought  fit. 

.      Accordingly  in  the  Eafter  term  following:,  Davis,  who     M 
u   j  u  £       j    r      1  •        *        ,   n      o-  1  1  Ari   nndcrwri. 

Jiaa  been  the   defendant  in  the  lalt  action,  brought  an    ter    who   ha* 

Jl      action  ae-ainfl:  the   prefent  defendant,  who  was  an  under-    pa,d  a  Iof*  UP* 

■"    -~^  i •    1        r  •  i       i-    •  1  on  one  policy, 

/  wnter  upon  one  or  the  Liverpool  policies,  m  order  to  re-  mayfec  the  un» 
cover  a  contribution  for  the  lofs  which  the  prefent  plaintiff  d«wr iters  on 
had  been  obliged  to  pay.— It  was  agreed  by  both  parties    contribution. 

\to  ajlmit,  that  on  the  London  policy,  (which  was  the  fub-        ~ 

jeft  of  the  former  action,)  22001.  were  infured:  That  dar*>  kn'p 
on>Uie  two  Liverpool  policies  17001.  were  infured:  That  aftt'r*i/7-  rrG 
the  merchant  was  injerefted  to  the  amount  of  5001.  on   ftp.        *"' 

the 


r 


'.    (a)  This  fad  does  not  fern  to  have  been  much  regarded 
either  in  this  or  the  following  cafe* 


r* 
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the  (hip,  3001.  on  the  freight,  and  14001.  on  the  car- 
go: That  the  plaintiff  had  paid  2001.  lofs,  and  471.  for 
the  cofts.  The  whole  intereft  was  22001.,  and  the  whole 
infurance  was  39001. — The  queftion  was,  whether  the 
defendant  was  liable  to  contribute  any  thing,  and  what. 
It  was  infifted  by  the  counfel  for  the  defendant,  that  the 
infurance  in  London  was  an  illegal  re-uifurance ;  and  there- 
fore the  plaintiff  might  have  made  a  good  defence  in  an 
action  brought  againft:  him  :  And  if  fo,  he  could  not  now 
recover  over,  againft  the  defendant,  in  the  prefent  action. 
— Lord  Mansfield  faid*— "The  queftion  feems  to  be 
whether  the  infured  has  not  two  fecurities  for  the  lofs 
that  has  happened.  If  fo,  can  there  be  a  doubt  that  he 
may  bring  his  action  againft  either  ?  It  is  like  the  cafe  of 
two  fureties  ;  where,  if  all  the  money  be  recovered  againft 
one  of  them,  he  may  recover  a  proportion  from  the 
other.  Then  this  would  bring  it  to  the  queftion,  wheth- 
er the  the  fecond  infurance  is  void  as  a  reinsurance.  But 
a  re-infurance  is  a  contract  made  by  the  infurer  to  fecure 
himfelf  *,  and  this  is  only  a  double  infurance" 
.Jtonneriyirtthe        Yet,  from  the  following  decifion  it  will  appear,  that,  in 

Warmc**  The   t^ie  ca^e  °^  an  over-*nfurancg*  that  is,  where,  in  a  tingle  po- 
firft  underwri-   Hey,  the  fums  fubferibed  amount  to  much  more  than  the 
WcStoTthe  ex-   va'ue  °f  the  effects  infured,  the  firft  underwriters  on  the 
tent  of  the  lofs,   policy  were  formerly  holden  to  be  anfwerable,  to  the 
Charred         extent  of  the  lofs,  and  the  fubfequent  ones  difcharged. 
The     African       To  an  action  brought  on  a  policy  on  goods,  the  de- 
Cct*panyv  Bull,  fendant  pleaded  a  cujlom  of  merchants^ — "  That  where  a 
Gitt.  2*8.      '  policy  is  fubferibed  by  a  number  of  underwriters,  and 
the  goods  are  not  equal  in  value  to  the  fums  fubferibed, 
the  underwriters,  in  cafe  of  lofs,  lhall  be  liable  in  the 
order  in  which  they  fubferibe ;    and  that  the  remaining 
underwriters  lhall  be  exonerated  from  all  refponfibility, 
and  return  the  premium,  deducting  one  half  per  cent.*9 
The  plaintiff  replied  that  this  was  fo,  if  none  were  in- 
folvent,  and  traverfed  the  cuftom  as  pleaded. — It  is  ftated 
that  at  the  trial  the  cuftom  was  proved  plainly  and  fully* 
"by  all  the  Exchange  "  and  the  court  held  the  cuftom  rea- 
fonable,  and  judgment  was  given  for  the  defendant. 

It  appears  from  the  argument   of  this  cafe,  that.fuch 
infurances  arc  made  when  a  merchant  does  not  knovr 

whether^ 
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whether  his  factor  will  fend  home  any  goods,  of  how 
much.— But  the  cuftom  here  proved  by  all  the  Exchange 
ieems  now  to  be  forgotten  ;  for  at  prefent  the  under- 
writers, upon  a  policy  in  which  there  is  an  over-infurance, 
would  be  held  all  liable  in  proportion  to  their  federal  fab* 
fcriptions,  without  any  regard  to  priority  of  dates. 

Though  the  fame  perfon  cannot,  upon  a  double  in-  Though  only* 
furance  of  his  full  intereft,  by  different  policies,  recover  fingk  fatiifeo- 
more  than  one  fatisfacTion  ;  yet,  according  to  the  follow-  *%J^£  **  *•* 
ing  cafe,  if  the  fame  perfon  be  not  to  have  the  benefit  of  doable  im'ur- 
both  policies  in  all  events,  it  cannot  be  deemed  a  double'  in-  ^  ^Itrk* 
furance ;  and  different  perfons  may  infure  the  fame  thing  yet  different 
upon  diftinft  interefts,  to  the  amount  of  fuch  interefts,  SfSTto* 
even  to  the  full  value  of  the  thing  infured,  and  each  may  thing,  and  each 
recover  to  that  amount,  (a)  rSTrf* 32 

Meybohm,  a  merchant  of  Peter/burgh,  correfponded  with  thing  infured. 
Amyand  of  London,  to  whom  he  was  considerably  mdebt-  a,  at  Pit*/* 
■  ed.  Amyand  fent  a  ihip  to  Peter/burgh  for  goods,  which  *■"**»  **■?* 
Meybohm  feftt,  and  promifed  to  fend  the  bill  of  lading  debted  to  B. 
by  the  next  poft,  but  never  fent  it.  Amyand  infured  hiacorrefpond- 
1400  L  with  private  underwriters  on  thefe  goods,  on  or  fttps  goods  to 
before  the  28th  of  September.  In  Otlober  he  received  a  *•  ■■«  P*0"** 
letter  from  Meybohm,  dated  the  7th  of  September,  inform-  thc  bill  of  hdV 
ing  him  that  he  would  fend  him  goods  as  per  invoice,  and  in*-—*-©*-** 
defiling  him  to  infure ;  and  900  L  were  infured  in  confe-  on  thefe  gooda! 
quence.  The  two  infurances,  therefore,  amounted  to  Afterward! \  A* 
2300  1.  on  goods.  After  fending  this  letter,  Meybohm  in-  xy^t  ^  !,„ 
dorfed  the  bills  of  lading  to  one  Tame/z,  who  fent  them  flapped  gooda 
indorfed  to  Uhthoff,  his  corf efpondent  in  London,  defiring  ^n%  j^  «> 
him  to  infure  the  whole.  Uhthoff  received  the  bills  of  infure,  and  he- 
lading  on  the  15th  of  November,  and  then  infured  with  jj  ^^l  ** 
the  defendants,  (the  London  affurance  company,)  for  2300 1.  thefe.  After  tWa, 
"at  and  from  the  Sound  to  London,"  acknowledging  that  ^"J^*^ 
there  had  been  a  former  confignment  of  the  goods,  and  indorfea  the 
an  infurance  thereon,  and  that  both  parties  were  willing  to  *c  °u  ^  r? 
to  be  fafe.  In  the  voyage,  the  fhip  and  cargo  were  to*  Urgt,  who 
tally  loft— An  aftion  was  brought  by  the  plaihtifls,  as  ^rJ^ond! 
truftees  of  Tamefz,  again  ft  the  defendants  on  their  policy,  ent  in  London, 
and  a  verdift  was  found  for  the  plaintiff  for  the  whoV  ^^^1 
fum  infured  by  Tamefz,  fubjeft  to  the  opinion  of  the  whole.  D.  ao 
tourt  upon  the  above  cafe— The  queftion  was  whether  %£^*^JX 

the  for  C.  with  dif* 

-  —  ■ '  ■    '■  *  •      ■ '      m  1 1  ■  urn  1 1   i      i     «        i      ferent  infurera, 

(a)  Vid.  fup.  8o.  S  and  give* then* 
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notice  of  the  the  plaintiffs,  a*  truftees  for  Tamefz,  ought  to  recover  the 
anccs"  on  the  wbole,  or  °nty  half  the  fum  infured. — The  court  were 
fame  goods  by  unanimoufly  of  opinion,  that  the  plaintiff  was  entitled  to 
weToIaJl  R°loft  *"ecover  the  whole. — Lord  Mansfield  delivered  the  opin- 
inthe  voyage,   ion  of  the  court  to  thi9  effeft.    "As  between  the  infiiref 

on  hjfofur-  anc*  t^ie  ^n^ure(i>  uPon  t^e  ^oot  °^  commutative  juftice 
•nee  the  rvbole  merely,  the  infurers  wef e  bound  to  pay  the  infured  the 
nowithftand- '  whole  >  &>*  they  have  received  a  premium  for  the  whole 
ing  jy.'s  infur-  rilk.  If  the  infured  is  to  receive  but  one  fatisfaltion, 
aSTln"  infura^  natural  juftice  fays,  that  the  feveral  infurers  fliall,  all  of 
.Me  intereft.  them,  contribute  pro  rata,  to  fatisfy  that  loft  againft 
CwHn  &al  v  which  they  have  infured.  When  a  man  makes  a  double 
Lond.  yijur.  i  infurance  of  the  fame  thing,  by  diftintt  policies,  yet  he 
103. 4  9t  X    ^   ^a^  onty  receive  a  fingle  fatisfaftion  for  the  fame  lofs. — 

And  this  holds,  though  one  or  both  the  policies  be  in 
the  names  of  other  perfons  ;  for  the  fame  perfon  is  t»o 
If  the  whole  bave  the  benefit  of  both.  And  if  the  whole  fhould  be  re- 
lofs  be  recover-  covered  from  one,  he  ought  to  ftand  in  the  place  of  the 
furer,  he  ought  infuredi  to  receive  contribution  from  the  other,  who  was 
to  ftand  in  the   equally  liable  to  pay  the  whole.     But  in  this  cafe,  if  To- 

fured,co  receive   mcf%  was  not  to  have  the  benefit  of  both  policies  in  all 
contribution       events,  then  it  never  can  be  confidered  as  a  double  infur- 
ance.    Suppofing,  as  it  has  been  faid,  that  by  the  indorse- 
ment of  the  bills  of  lading,   Tamefz  ftood  in  the  place  of 
Mcybohm,    in   refpect   of    the    infurances  ;    yet   Amyand 
had  an  intereft  of  his  own,  and  infured  1900  1.  on  ihip 
But      various   anc*  goods,  prior  to  any  directions  from  Meybohm.    Va- 
perfonamay  in-   rious   perfons  may  infure  various    interefts  on  the  fame 
tereOg  on  8the  bottom  ;  as  one  perfon  for  goods,  another  for  bottomry, 
tunc  bottom.      &c.     Here  Amyand  had  a  lien  on  thefe  goods,  as  a  factor, 

to  whom  a  balance  was  due  ;  and  he  had  the  fole  intereft 
in  the  (hip,  which  was  a  part  of  the  things  infured.  Be- 
fides,  Amyand  does  not  admit  that  the  infurance  in  October 
was  made  on  account  of  Meybohm :  On  the  contrary,  he 
infifts  upon  it  for  his  own  benefit.  But  fuppofing  Amyand 
had  made  the  infurance  for  Meybohm,  merely  as  his  agent, 
yet,  even  then,  Tamefz  can  neither  come' againft  AmyancFs 
'  underwriters  nor  come  at  his  policy :  For  Amyand,  the 
factor  of  Meybohm,  has  poffeflion  of  the  policy,  and  ap- 
pears to  have  been  his  creditor  upon  tie  balance  of  ac- 
*1  JnCblw  counts.     And  it  is  now  a  fettled  point,  that  a  fatfor  /# 

u  due,  ha*  a  lien  HVfoOtn 
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xvhom  a  balance  is  due,  has  a  lien  on  all  goods  of  bis  principal,    on  ,11  good*  of 
Jo  long  as  they  remain  in  his  poffejfion.  (a)     So  that  Amyand,    hh  principal  in 
even  as  factor  to  Meybohm,  and  making  the  infurance  on    ^   retain  *e 
his   account,  is  yet  entitled  to  retain  the  policy,  hav-   policy, 
ing  a  lien  upon  it,  while  it  is  in  his  poffeffion,  for  the  bal- 
ance due  to  him  from  Meybohm. — And  Tamefz  muft  have 
paid  this  balance,  before  he  could  have  gotten  Amyand's 
policy  out  of  his  hands;  and  confequently  he  was  far 
from  being  entitled  to  it  as  a  ceftui  que  truft,  abfolutely  arid 
entirely.— But  even  if  this  were   doubtful,   yet    Tamefz  It  would  fccm 
infured  under  the  exprefs  declaration  of  his  fufpicion  that   Wrk "whoinl 
there  might  have  been  a  former  infurance  upon  the  goods   fttre» wi*h  n°- 
by  fome  other  perfon ;  but  defired  to  infure  the  whole   infurance,  fcall 
for  his  own  fecurity  ;  and  to  this  the  defendants  agreed,   bc  UaWe  to  die 
and  took  the  whole  premium.     It   would  therefore  be 
neither  juft  or  reafonable,  that  Tamefz  fhould  recover 
only  half  his  lofs  from  the  defendants,  and  be  turned 
round  for  the  other  half  to  the  uncertain  event  of  a  long 
and  expenfive  litigation.     Tamefz,  therefore,  has  a  right 
to   recover  the  whole  lofs  from  the  defendants.      For   Diftin&ion  be- 
though  here  be  two  infurances,  yet  it  is  not  a  double   V,retn  two  *?* 
infurance.     A  double  infurance  is,  where  a  full  value  of  fc rcnt  imercft*. 
intereft  is  infured  on  different  policies  by  the  fame  man.   ?n*  a   douM« 

-  lniurancet 

Two  perfons  may  infure  different  interefts,  in  the  fame 

thing,  each  for  the  whole  value.  Tamefz  is  entitled  to  re- 
ceive the  whole  from  the  defendants,  whatever  fhall  become 
of  Amyand9*  policy ;  and  they  will  have  a  right,  in  cafe 
he  can  claim  any  thing  under  Amyand9  s  policy,  to  ftand  in 
his  place,  for  a  contribution  to  be  paid  by  the  other  un- 
derwriters. Therefore,  upon  thefe  grounds,  in  every  light 
in  which  the  cafe  can  be  put,  we  are  all  clearly  of  opinion, 
that  the  verdict  is  righty^r  the  whole."  # 

To  enable  the  defendant,  in  an  action  on  a  policy,  to   A     defendant 
difcover  whether  there  be  a  double  infurance,  he  may,  °n  *  £J?J£ 

by  the  authority  of  the  ftat.  19  G.  II.  c.  37,  §  6,  call  the  plaintiff  to 
upon  the  plaintiff  to  declare  in  writing,  what  fums  he  ^udT  he  hhis 
has  infured  in  the  whole,  and  how  much  he  has  bor-  infured  in  the 
Towed  on  bottomry  or  refpondentia.  *holc 


[a)  Vid.  Kruger  V.  Wilcox,  Amb.  252. 

CHAP. 
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CHAP.    V. 

Qf  the  Voyage. 

AVTNG  fhewn  who  may  be  parties  to  this  con- 
tra£t,  what  may  be  the  fubjeft  matter  of  it^  and  what 
intereft  the  infured  muft  have  therein,  we  now  proceed 
to  inquire,  upon  what  voyage  an  insurance  may  be  le- 
gally made. 
Whit  U  meant  By  the  voyage,  is  here  meant,  the  paflage  of  a  fhip 
by  the  voyage  upon  the  feas,  from  one  port  to  another,  or  to  feveral  ports. 
The  voyage,  with  reference  to  the  legality  of  it,  is  fome- 
times  confounded  with  the  traffic  in  which  the  fhip  is 
engaged ;  and  is  frequently  faid  to  be  illegal,  only  be- 
caufe  the  trade  is  fo.  (a)  But  a  voyage  may  be  perfefldy 
lawful,  and  yet  the  tranlport  of  certain  goods  on  board 
the  fhip  may  be  prohibited ;  or  the  voyage  may  be 
illegal,  though  the  tranfport  of  the  goods  be  lawful. 
It  has  therefore  been  thought  proper  to  diftinguifh  the 
voyage  from  the  commerce  carried  on  by  it,  with  refer- 
ence to  the  legality  or  illegality  of  each  5  and  as  the 
fubjeft  of  infurances  upon  illegal  commerce  has  been 
already  confidered  in  its  proper  place,  (£)  it  will  be  our 
principal  bufinefs  in  the  prefent  chapter  to  fhew,  what 
voyages  are,  in  themfelves,  unlawful ;  and  in  what  re- 
fpeft  the  illegality  of  a  voyage  affe&s  infurances  upon  the 
fhip,  or  the  goods  on  board. 

Upon  this  fubjeft,  as  upon  that  of  illegal  commerce,, 
it  may  be  laid  down  as  a  general  rule,  that  no  infurance 
can  be  legally  made  upon  any  voyage  undertaken  contrary 
to  the  laws  of  this  kingdom,  or  to  thofe  of  its  dependen- 
cies, or  to  the  law  of  nations.  And  it  is  immaterial 
whether  the  inrurer  was  or  was  not  informed,  that  the 
voyage  was  illegal.    The  law  vtould  be  inconfiftent  with 

itfelf; 

(a)  When  the  contrad  is  void  on  account  of  the  illegality  of 
the  commerce,  vid.  fup.  ch.  3,  §  1,  2,  3,  4, 5«— (^  Vid.  fupw 
ch.  3,  §  1,  a. 


General    rule* 
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'  Jtfelf,  were  it  to  lend  its  aid  to  enforce  the  performance 
of  a  contract,  made  in  contravention  of  the  law.  (a) 

Therefore  an  infurance  upon  any  fhip  or  goods,  for  a  An  mftmnce 
Voyage  undertaken  contrary  to  the  laws  made  for  the  SSottkoT** 
encouragement  and  proteftion  of  the  Britijb  navigation  contrary  to  the 
and  commerce,  would  be  void.  kw»fu  *oi<L 

The  laws  made  for  fecuring  to  the  India  company  tHe  So,if  ttbeapoa 
monopoly  of  the  trade  to  the  Eaft  Indies,  prohibit  the   hi^S^/the 

"fliips  of  any  other  Britijb  fubje&s  from  failing  beyond   bwtmade  lor 
the  Gape  of  Good  Hope,  without  a  licenfe  from  the  com-   ofc  Jj^"  nmm 
pany,  and  alfo  prohibit  the  exportation  of  the  goods  of  nopoly  °*  **• 
Britijb  fubjefts,   in   foreign   fhips,    to  the  Baft  Indies,   ftf/**™* 
Any  infurance,  therefore,  of  any  fhip  or  goods,  for  a 
voyage   undertaken  in  contravention   of  thefe  laws,   is 
void. — Indeed  the  exclusive  trade  of  the  company  is  fo 
interwoven  with  the  general  interefts  of  the  ftate,  that 
'  it  is  not  now  to  be  confidered  fo  much  the  private  right 
of  a  corporation,  as  a  great  national  concern,  the   in- 
fringement of  which  is  a  public  mifchief,  and  a  public 

'wrong,    and    as    filch,   is'  prohibited  by    the  common 
law.  (t) 

In    treating  on  the  fubject  of  infurances  on    illegal   Though     the 
commerce,  it  has  been  fhewn  (c )  that  though,  fince  the  ^^  £  JjJ* 
flat.  9  and  10  W.  Ill*  c.  52,  many  acts  of  parliament   «.    44,    }»▼•- 
have  been  made,  from  time  to  time,  flnce  that  ftatute,  for   £**!  ^ep?1I<Jif• 

r  *  *  117  the  33  C.UI. 

the  regulation  of  the  Eaft  India  trade,  and  for  the  more   c.ji.yctapol- 
effectually  fecuring  the  monopoly  of  that  trade  to  the    2^^J2"2 
company,  yet  that  a&  has  never  been  wholly  put  an  end   contravention 
to.     And  though  fuch  parts  of  it  as  inflicted  penalties,    ***  aA  » 
&c.  have  been  repealed  by  the  ftat.  S3  G.  III.  c.  52 ;  and 
though  this  laft  aft  has  provided  that  no  acts,  or  parts  of 
afts,  thereby  repealed,  Ihall  be  pleaded  or  fet  up  in  bar 
of  any  action,  &c, ;  yet  it  is  competent  to  the  underwri- 
ters who  have  fubferibed  a  policy  on  a  fhip  trading  to  the 
Baft  Indies  in  contravention  of  the  ftat.  9  arid  10  IT.  3, 

to 


(a)  Vid.  Byni.  quaeft.  jur.  pub.  lib.  1,  c.  a  I.  Roceus,  h.  t. 
n.  2i,£ecms  to  entertain  a  contrary  opinion. — (I)  Vid.  Cam* 
den  v.  Anderfou,  I  Bof.  and  PW.  fjz.~-(c)  Sup.  c,  3,  $  I,  2. 
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.  to  avail    themfelves  of   fuch    illegality,,  in  defence    to 
an  altion  on  fuch.  policy.     This  was  determined  in  the 
cafe  of  Camden  v.  Anderjon  already  cited  on  the  fubjeft 
of  illegal  commerce,  (a)     It  needs  fcarcely  to  be  added, 
that  the  fame  principle  upon  which  the  infurance  in  that 
cafe  was  held  to  be  void,  is  equally  applicable  to  an  infur- 
ance upon  a  voyage  undertaken  in  contravention  of  the  laws 
above  referred  to. 
Underthe  trca*        By  the  treaty  between  Great  Britain  and  the  United  States 
%Ameru!^  to   oi  America,   concluded  in  the  year  1795,  and  confirmed 
trade    to  the  by  the  ftat,  37  G.  III.  c.  97,  it  js  agreed, — «  That  the  citi- 

in/aitftf^ism*  * zens  °^  t^ie  United  States  (hall  be  received  into  the  ports 
neceffary   that   <  and  harbours  of„  the  Britijb  territories  in  the  Eaft  Indies y 

beMcarried°lon  i  anc^  ma7  fr^ty  ca«7  on  trade  between  the  faid  territo- 
between  Amcr*   «  ries  and  the  United  States,  in  all  articles  of  which  the 

Jh-ea,  but  may  '  exportation  or  importation  to  or  from  the  faid  territories 
be  carried  on  <  fhall  not  be .  entirely  prohibited.' — It  then  adds  feveral 
the1"' way  of  regulations  under  which  this  trade  may  be  carried  on,  one 
Muroft.  of  which   is, — 'That   the    veflels  of  the    United  States 

*  fhall  not  carry  on  any  part  of  the  coafting  trade  of  the 
'  faid  territories  ;  but  veflels  going  with  their  original 

*  cargoes  from  one  port  of  difcharge  to  another,  are  not 

*  to  be  confidered  as  carrying  on  the  coafting  trade.' — 
From  the  following  cafe  it  will  appear,  that,  under  this 
treaty,  it  is  not  neceflary  that  this  trade  fhould  be  carried 
on  from  America  to  the  Briti/b  fettlements  in  the  Eaft 

*  Indies  direel ;  but  that  it  may  be  carried  on  circwtoujly  by 

the  way  of  Europe. 
A*    American       Three  infurances  were  made  ;  the  firft^  on  the  29th  of 

my  olYTnd  FehruaH   1796>  averred  to  be  for  the  ufe  of  one  John 

C.  both  Britijb  Collet,  upon  the  American  fhip  Argonaut,  and  cargo,  €€  At 

bu™atu^d  "and   from  Bordeaux  to  Madeira  and   the   Eaft  Indies* 

in  America  ;(B.  « and  from  thence  to  America,    with  liberty  to  touch., 

whcTwas^cap-  "  ^ay>  aiu^  trade  at  all  ports  and  places  wherefoever,  on 

tain,  after  the  «her  outward  and  homeward  voyages."     The  fecond,  on 

inde^endenccO  x^e  2St^  °^  May  1796,  for  the  ufe  of  Collet,  on  the  fame 
fail*  to  France   fhip  and  goods,    « At  and  from  Bourdeaux  to  the  Eaft 

with  a  cargo  of  r     ,. 

goods,      there  Indies* 

difpofesofthem,  ' 

and    purchafei 

goods   for  /«-  .    (a)  Vid.  /up.  56. 

dia  t  then  fails 
to  Madeira  * 
where  (he 

takes    in    the 
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« Indies,  with  liberty  to  touch,  call,  and  trade  at  all  ports,  remainder    of 

"  places,  or  iflands  whatsoever,  as  well  'at  the  Cape  of  her  cargo,  con- 

*  Good  Hope,  as  on  this  and  the  other  fide  of  it,  until  her  /^ma*  a  p^fjm 

« arrival  at  her  port  of  difcharge  in  Bengal"     This  pol-  g**fi    produc- 

icy,  by  a  memorandum,  was  declared  to  be  on  wines  cccd<.   on  phcr 

and  brandies,  warranted  neutral.     The  third,  on  the  15th  voyage  to  the 

ot  Augufl   1796,  on  account  of  Collet  and  one  Anthony  nientl  in  A^ 

Butler,  on  goods,  warranted  American,  on  board  the  fame  without  anyli- 

fhip,  "At  and  from  Madeira  to  her  laft  port  of  dif-  fciportheeap- 

a  charge  in  India,  with  liberty  to  touch,  flay,  and  trade  at  tain.— This  is  a 

.  Ji*gal     voyajre 

41  all  ports,  places,  and  iflands,  as  well  at  the*  Cape  of  Good  and  thc  infurI 

"Hope,  as  on  this  and  the  other  fide  of  it."— In  an  aftion  anceon  itvalM; 

on  all  thefe  three  policies,  the  plaintiff  declared  as  for  a  trade  was  not 

total  lofs  on  each,   1ft,  by  feizure  and  detention  by  the  direa  between 

King's  officers  ;  and  2dly,  by  the  perils  of  the  fea. — The  &a,  and  though 

count  upon  the  third  policy  ftated  the  goods  to  have  been  Mfar,a,r^t?£ 

{hipped  at  Madeira  on  the  1ft  of  June  1796. — Upon  the  goods,  this  wag 

trial  of  this  caufe,  the  jury  found  a  fpecial  verdift,  which  *  tradk>£ f;fOB1 

J/  r  Great     Britain 

itated  m  iubftance, — *«  That  the  fhip  wasthe  joint  property   to  induy  with- 
of  Co/let  and  Butler  ;  that  Collet  on  the  25th  of  July  1795,   ™*  ^a^c. 
failed  in  the  fhip  as  mafter,  from  Philadelphia,  with  a  cargo   was  ftill  a£r*7- 
of  corn  and  flour,  for  France,  with  a  view  of  proceeding  from   &  f^Jl^L 
thence,  with  the  fhip,  after  the  difpofal  of  her  cargo,  to  Ma-    Wilfom.Mar- 
deira  and  the  Eaft  Indies,  and  from  thence  back  to  the  United   ■3«tf»8T-R-a* 
States :  That  before  the  fhip's  departure  from  Philadel- 
phia, Butler  wrote  to  Collet,  and,  by  way  of  aflifting  him 
to  form  a  right  judgment  how  to  aft,  propofed  three  plans 
as  probable  to  be  accomplished.     Fif,  after  his  arrival 
in  France,  to  get  a  freight  to  the  Ifle  of  France,  to  go  from 
thence  to  Bombay,  and  to  employ  the  fhip  in  the  country 
commerce  between  India  and  China,  until  fhe  had  gained 
fufEcient  to  make  9  complete  inveftment  in  China  for 
America.       Secondly,   to  go  from  France  to  London,  and 
there  get  a  freight  for  the  company's  fettleihents  in  India, 
and  then  to  purfue  the  fame  courfe  of  trade,  or  to  take 
a  freight  direct  from   Bengal  for  America,  for  Hamburgh, 
or  other  neutral  ports.      Thirdly,  to  gain  a  credit  in  Lon- 
don, and  go   out  to  Bombay  or  Bengal,  with  a  complete 
inveftment  on  their  own  •  account,  to  obtain"  a  freighrto 

China, 
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Churn,  *nd  at  length  to  bring  a  oargo  from  thence,  or. 
Bengal,  back  to  America  or  France :  That  Ctf/Ztf  arrived 
with  the  lhip  at  Breft,  and  there  fold  the  flour,  then  pro- 
ceeded to  Bourdeauxy  where  he  fold  the  reft  of  the  cargo, 
and  there  purebred  the  goods  mentioned  in  the  fecowj 
policy)  and  loaded  them  on  his  own  account  on  beard 
the  {hip,  whjch,  with  the  cargo,  were  there  in  fafety  pa 
the  1$  of  May  1796 : — That  whilft  the  £hip  was  at  Bour- 
deaux,  Collet  came  to  London,  and  having  obtained  a  cred- 
it with  Wilfon  (the  plaintiff,)  who,  with  his  money,  or 
upon  his  credit,  purchafed,  on  account  of  Collet  and 
Butler,  Britijb  gopds,  being  the  goods  mentioned  in  the 
third  policy  \  and  which  were  {hipped  at  London,  on  the 
account  and  rifk  of  Collet  and  Butler,  on  board  threo 
American  {hips,  and  conveyed  to  Madeira,  for  the  pur- 
pofe  of  being  there  pat  on  board  the  Argonaut,  and  of 
being  carried  therein,  together  with  the  goods  {hipped  at 
Bourdeaux,  from  Madeira  to  the  Britifh  territories  in  th$ 
Eaft  Indies,  and  there  traded  with :  That  the  Argonaut 
failed  to  Madeira,  where  {he  took  thofe  goods  on  board* 
together  with  fome  Portuguefe  wines,  for  the  purpofe  of  pre* 
ceeding  with  her  whole  cargo  to  the  Britifh  territories  in  the 
Eajl  hidies,  and  of  trading  with  them  there ;  neither 
Collet  or  the  {hip  being  licenfed  by  the  Eaft  India  company 
to  fail  or  trade  there  :  That  the  {hip  having  failed  from 
Madeira  for  the  Eaft  Indies,  was,  with  her  cargo,  on  the 
2d  of  Auguft  1796,  at  Symon's  Bay,  near  the  Cape  of 
Good  Hope,  feized  and  detained  by  the  Englifh  Admiral, 
on  fufpicion  of  being  an  illicit  trader :  That  both  Butler 
and  Collet  were  natural  born  Britifh  fubjefts,  and  both 
become  citizens  of  the  United  States,  and  domiciled  there  ; 
the  former  before,  the  latter  after,  the  declaration  of  in- 
dependence :  That  on  the  16th  of  February  1793,  the 
ufual  proclamation  at  the  beginning  of  every  war  was 
publifiied  here,  forbidding  all  mariners,  &c.  natural  born 
fubje&s  of  this  country,  entering  or  continuing  in  the 
fervice  of  foreign  ftates,  or  fcrving  in  any  foreign  veflel, 
without  the  King's  licenfe  j  and  that  Collet  had  not  ob- 
tained any  fuch  licenfe ;  That  th«  plaintiff,  who  was  a  Britifh 

fubjeft, 
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fubjeft,  refident  at  London,  knew  that  the  Argonaut  was 
deftined  for  the  Britijb  territories  in  the  Eaji  Indies,  and 
that  the  goods  were  intended  to  be  carried  thither  for  the 
purpofes  of  trade  therein." — Upon  this  cafe,  it  was  ob- 
jected, on  the  part  of  the  defendant,   1.  That,  under  the 
13th  article  of  the  treaty,  the  circuitous  commerce,  which 
was  the  fubject  of  the  infurances,  was  not  permiffible, 
that  article  only  allowing  of  a  direel  intercourfe  between 
the  United  States  and  the  Britijb  fettletnents  in  India; 
which  was  plainly  indicated  by  the  word  between.    2. That, 
by  the    14th  article,  the  trade  between  America  and  the 
King's  dominions  in  Europe,  is  to  be  fubjecl:  to  the  laws  of 
the  refpective  countries ;  and  by  the  prior  exifting  laws 
of  Great  Britain,  all  perfons,  as  well  foreigners  as  na- 
tives, excepting  the  Eaji  India  company,  arc  prohibited 
from  trading  from  Great  Britain  to  the  Eaji  Indies ;  and 
that  as   the  Argonaut  was  to  take   in  goods  at  Madeira, 
fent  from  Great  Britain,  to  be  carried  to  the  Britijb  fet- 
tlements  in  bidla,  this   was,  in  effect,   a   trading   from 
Great  Britain  to  the  Eaji  Indies,  to  which  the  American 
treaty  only  afforded  a  fraudulent  colour.     3.   That,  ad- 
mitting fuch  a   circuitous  voyage  from  America  to  India, 
by  the  way  of  Europe,  to  be  warranted  by  the  treaty, 
ftill  this  voyage,  undertaken  with  that  view,  being  com- 
menced before  the  ratifications  of  the  treaty  were  ex- 
changed, (a)  was  illegal ;  and  no  part  of  an  illegal  voy- 
age can  be  infured  :  But,  if  it  fliould  be  confidered  only 
as  a  voyage  from  Bourdeaux,  and  fo  commencing  after  the 
ratification  of  the  treaty,  then   it   would  not  be  within 
the  13th  article,  as  not  being  a  trading  between  America 
and  the   Eaji  Indies,  in  any  fenfe.     4.    That,  as  Collet 
was  born  under  the  King's  allegiance,  and  not  being  a 
citizen  of  the    United  States  at  the  time  of  the  declara- 
tion of  their  independence,  he  could  only  be  confidered 
as  a   Briti/b  fubjecl: •,    and  as  fuch,  incapacitated  by  the 
navigation  aft,  flat.  12  G.  II.  c.    18,  from  being  matter 

of 


(a)    This,  by  the  28th  article,  was  the  period  of  its  coin, 
roeacemenu 
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of  an  American  veflel,  and  prohibited  by  the  afts*  for  reg- 
ulating the  trade  to  the  Eajl  India  from  trading  thither, 
except  under  the  orders,  or  by  the  licenfe  of  the  Eajl  India 
company. — But  the  court,  upon  great  confideration,  over- 
ruled all  thefe  objeftions,  and  determined  that  the  plain- 
tiff was  entitled  to  recover.— rLord  Kenyon,  in  delivering 
their  opinion,  faid, — "  Three  objeftions  have  been  raifed 
on  the  part  of  the  defendant.     I  will  difpofe  b£  that  firft 

A  natural  born  w^c^  was  ^a^  *n  argument,  namely,  That  CollHy  the 
lubje&  of  captain  and  part-owner  of  the  (hip,  was  an  EnglijjBtjnan 
Z"at  tHHHHil  by  birth,  and  was  not,  therefore,  a  citizen  of  ^merittu 

may      become      *  '  .  .    *    .  •  - 

a  citizen  of  the  within  the  meaning  of  the  treaty '.between  this  country 
United    Statet    ancj  jfmer;ca%     Qn  a  former  day  we  intimated  our  opinion 

of  America  for  ..... 

the  purpofeMif  that  there  was  not  much  weight  in  this  objection ;  and 
fcaUbremitlcd  ^ter  consideration,  we  are  clearly  of  opinion  that  there 
to  all  the  ad-  is  none. — Collet  is  a  citizen  of  this  country  by  birth,  fo 
wages  of  an  that  he  cannot  throw  off  his  allegiance  to  it:  Heie^lfo 
this  treaty;  and  a  citizen  of  America,  for,  the  purpofefc  fltf '■'•  t£mmerce  f 
thLcountf  for  having  ^een  adopted  as  a  citizen  of  that  country*;  a^d; 
a  temporary  his  being  a  natural  born  fubjeft  here,  cannot  deprive  nun 
purpofe^  does  0f  tjje  advantages  of  being  a  citizen   of  that  country. 

him  of  thofe  The  next  obje&ion  arifes  on  the  conftruftion  of  the 
advantage*,        13tk  art;cfe  0f  the  treatv.  ^    it  was  contended,  that  on 

the  true  meaning  of  that  article,  the  intercourfe  between 
America  and  the  Eajl  Indies  muft  be  immediate  add  dire& : 
But,  on  the  fulleft  confideration  that  we  can  give  this 
cafe,  comparing  this  with  the  other  articles  of  the  treaty, 
we  are  alfo  of  opinion  that  this  objection  is  unfounded. 
That  the  party  infured  might  have  come  from  AjnerivSfco 
other  countries  in  Europe,  might  have  bought  gooj^^cprn 
ried  them  back  to  America,  and  from  thence  to  th&Eaft 
Indies,  feemed  to  be  admitted.  Then,  in  point  of  reafon, 
why  may  not  that  which  may  be  done  indireflly,  be  done 
direftly,  (b)  and  on  the  fair  conftrudtion  of  the  words 

of 


(a)  This  objection  was  the  firft  made.— (b)  Perhaps,  in  an- 
fwer  to  this  queftion,  it  might  be  fuppofed  that  theBriti/b  gov- 
eminent,  knowing  the  diiadvantage  with  which  the  Americana 
muft  cany  European  commodities  direOly  from  America  to  /*- 

di*9 
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of  this  article,  we  think  that  this  objection  cannot  pre* 
▼ail.     The  remaining  objection  is,  that  the  voyage  in-   If  an  integral 
fared  was  a  part  of  a  voyage,  the  whole  of  which,  fup-  ^?fcCfpea  i£ 
poung  it  to  be  one  integral  voyage,  was  not  legal  in  its  legal  to  it&coov 
inception  •,    and  that,  if  there  be  any  infirmity  in  any  j"^^^^ 
part  of  an  integral  voyage,  the  whole,  for  this  purpofe,  legally  effeded 
becomes  illegal,  (a)     But  this  argument  is  too  refined,   °n^ JJ^fuch 
as  applied  to  this  cafe.     Before  the  commencement  of  part,  taken  by 
this  voyage,  there  was  a  rumour,  that  a  treaty  between  jtfe*f' wguW  ** 
the  two  countries  was  in  agitation,  and  this  perfon  came 
to  England,  probably  with  a  view  of  carrying  on  the 
voyage  to  the  Eaft  Indies  under  the  treaty.     However,  in 
deciding  this  cafe,  we  muft  look  to  the  facts  difclofed  in 
the  fpecial  verdict.     Now  it  is  not  there  ftated,  that  the 
continuation  of  the  voyage  to  the  Britifb  fettlements  in 
the  Eaft  Indies,  was  the  voyage  that  was  at  all  events 
to  be  performed,  when  the  voyage  began  in  America. 
For  though  different  plans  had  been  fuggefted  by  Butler, 
in   his  letter,  for   the  continuation  of  the  voyage,  it  is 
only  found  by  the  fpecial  verdict,  that  Collet,  when  he 
failed  from  America,  intended  to  go  to  the  Eajl  Indies % 
but  without  faying  to  that  part  which  belongs  to  Great 
Britain.     As  far  as  refpe&ed  the  Americans,  every  other 
part  was  mare  liberum  ;  and  though  before  the  treaty,  the 
infured  could  not  have  gone  to  any  of  our  pons  in  the 
Eaft  Indies,  without  being  guilty  of  an  infraction  of  our 
law,  he  might  have  gone  to  any  other  port  in  the  Eaft 
Indies*    Every  thing,  therefore,  in  the  verdict  relating  to 
thefe  different  plans,  though  a  fair  fubject  of  inveftiga^ 
tion  and  difcuffion,  may  now  be  laid  out  of  our  consid- 
eration ;  it  not  being  found,  in  any  part  of  the  fpecial 
verdict,  what  precife  voyage  the  parties  had  in  contem- 
plation 


£a,  meant  that  the  trade  between  them  and  the  Britifh  fctde* 
*  meats  in  India  fhonld  be  immediate  and  dirrft,  left  the  Amer- 
ican* by  taking  Europe  in  their  way  to  India,  might  too  eafily 
rival  the  company  in  the  Indian  markets. — {a)  This  was  die 
third.objeclion  made  on  the  part  of  the  defendant. 
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plation  at  the  inception  of  the  voyage  from  America* 
Then  if  the  voyage  infured  be  not  infetted  by  what  was 
done  in  America,  it  was  a  legal  voyage.  The  fhip  ori- 
ginally failed  from  Philadelphia  to  Brejl>  and  then  to  Boar- 
deauxy  which  fhe  might  legally  do ;  and,  before  fhe  left 
the  latter  place,  the  treaty  between  this  country  and  Amer- 
ica was  ratified.  It  then  appears,  that  in  May  1796,  fhe 
failed  to  Madeira,  where  fhe  took  in  other  goods,  "  for 
"  the  purpofe  of  proceeding  with  the  whole  cargo  to  the 
cc  Britijb  territories  in  the  Eajl  Indies?  which  then  fhe 
might  well  do,  under  the  treaty  which  had  before  that 
time  been  ratified.  Then  it  does  not  appear  that  Collet 
had  any  intention  of  going  to  any  of  our  fettlements  in 
the  Eajl  Indies  f  until  after  the  ratification  of  the  treaty  j 
and,  though  I  admit,  that  if  there  had  been  any  infirmity 
in  any  part  of  the  integral  voyage,  it  would  have  made  the 
whole  illegal,  fo  that  the  infured  could  not  recover  upon 
a  policy  on  any  part  of  it  ;  yet  it  not  appearing  that  in 
faft,  there  was  any  illegality  in  any  part  of  this  voyage,  we 
are  of  opinion  that  this  objection  alio  fails." — This  judg-i 
ment  was  afterwards  affirmed  upon  a  writ  of  error  in  the 
Exchequer  chamber >  on  which  occafion  the  opinion  of  the 
court  was  delivered  by  Lord  C.  J.  Eyre  on  all  the  points 
of  the  cafe,  in  a  very  able  and  elaborate  judgment,  (a) 

CHAP, 


(a)  \  Bof.  &  PuL  430. 
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CHAP.  VI. 

Of  the  Rijks  or  Perils  againfi  which  marine  infuranees 

may  be  made. 

\ 
I 

THE  perils  of  the  fea,  taken  in  the  largeft  fenfe,  com- 
prehend all  thofe  accidents  and  misfortunes  to  which 
{hips  and  goods  at  fea  are  expofed,  from  caufes  which  no 
human  prudence  in  the  infured  can  prevent  or  control  ; 
quod  fato  contifigit,  et  cuivis,  quamvis  diligentifftmo,  poffit  cgt;- 
tingere. 

Though  thefe  perils  are  all  incident  to  fea  voyages, 
yet  we  diftinguiih  thofe  which  arife  from  waves  and 
tempefts,  rocks  and  fands,  and  which  are,  ftriftly  fpeak- 
ing,  the  perils  of  the  fea,  from  fuch  as  proceed  from  caufes 
which  may  exift  when  the  winds  and  waves  are  all  propi- 
tious ;  fuch  as  enemies,  fire,  the  unikilfulnefs  or  wilful 
mifcondudl  of  the  matter  or  mariners,  &c. 

It  is  not  propofed,  in  the  prefent  chapter,  to  fhew  the 
nature  and  properties  of  each  particular  fpecies  of  rifk, 
nor  to  which  of  them  a  lofs  lhall  be  referable,  becaufe 
this  will  more  properly. occur  when  we  come  to  treat  of 
the  lofles  themfelves.  For  the  prefent  we  will  confine 
ourfelves  to  fhew, 

1.  Againfi  what  rifks  an  infurance  may  be  legally  made  ; 

2.  What  rifles  are  within  the  common  policies  ; 

3.  What  are  excluded  by  the  ufual  memorandum  ; 

4.  To  what  rifks  the  owners  and  mafter  of  the  fhip 
are  liable ; 

5.  What  fhall  be  the  commencement,  continuance,  and 
end  of  the  rifk ; 

6.  Whether  the  rifk  may  be  changed. 

Sea.  I. 

Againfi  what  Ri/ks  marine  infuranees  may  be  legally 

made. 

INSURANCES  maybe  made  againft  all  the  rifks  or   [Frances  may 

...  r  c  bcmadeagainit 

perils,  which  are  incident  to  fea  voyages,  fubject,  how-  allmaiinferifcs, 

ever, 
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frt>je&  to  cer-  ever,  to    certain   exceptions,  founded  in  public  policy, 
tain  exception*.   and   the    interefts   of  humanity,  which  require  that  in 

certain  cafes,  men  fliall  not  be  permitted  to  protect  them- 
felves  againft  fome  particular  perils  by  infurance. 
$»t  an  iofurer  Upon  principles  of  natural  juftice,  the  infurer  can,  in 
hiniitlfanfwcr-  no  ca^e>  roake  himfelf  anfwerable  for  any  lois  or  damage 
ible  for  a  loft  proceeding  direclly  from  the  fault  of  the  infured  ;  becaufe  no 
from  the^faolt  man   can  bind  himfelf  to  me  to  be  anfwerable  for  my 

of  the  infurecL    faults,  (a) 

No    infuranoe       In  the  third  chapter  of  this  book,  which  treats  of  the 
on  be  made,  fukje£t    matter  of  marine  infurances,  we   have  already 

even      againft  J  J 

the  perils  of  the   fhewn   that  infurances  upon  any  traffic   intended  to  be 
feajjpon  illegal   carr;eci  on  contrary  to  the  laws  of  this  kingdom,  or  thofe 

of  its  dependencies,  or  the  law  of  nations,  are  void  $ 
and  that  the  adventurer  in  fuch  traffic  cannot  be  protected 
by  infurance,  even  ^againft  the  ordinary  perils  of  the  fea* 
much  lefs  againft  thofe  of  feizure  and  confiscation,  whichf 
are  always  attendant  upon  fuch  illicit  commerce,  when 
dete&ed. 
The  infiirtmce     *Jn  mod  foreign  countries,  infurances  on  the  lives  of 

sKn^rnUbiied  men   are  Pr°hikited. — In  France  they  have  always  been 
m  France.  deemed  illegal,  (b)  and  are  exprefsly  forbidden  by  the 

ordinance  of  Louis  XTV.  (c)  \  becaufe,  fay  the  French 
writers,  it  is  an  offence  againft  public  decency,  to  fet  a 
price  upon  the  life  of  man,  particularly  the  life  of  a- 
freeman,  which  is  above  all  valuation,  (d)  *  But  thefe  rea- 
Bnt  the  French   <  fons  >  favs  poihier>  (e)  <  do  not  apply  to  (laves.— Negroes* 

writers      hold       ,.  -  *        r  . 

that  this  does   i  being  an  article  of  commerce,  and  capable  of  valuation, 

not    apply   to    c  ^ere   }s  no  reafon  wJjy  tfce    y  ves  Qf  fUcn  „erfons  fliould 

BCgrO  flafC*.  r  i         r       •  r 

<  not  be  the  fubjecr.  of  infllrance., 

This  dottrine  is  evidently  contrary  to  the  exprefs  pro- 
vifions  of  the  10th  article  of  the  ordinance  above  cited. 
It  is  curious,  however,  to  obferve  by  what  fort  of  rea- 
foning  Valin  attempts  to  vindicate  it. — c  It  being  permit-1 
« ted/  fays  he, « by  the  1 1th  article  of  the  fame  ordinance,  to 

infure 


(a)  Vid.  Pothier,  h.  t.  n.  6$.^-{b)  Le  Guidon,  ch.  i6, 
*rt.  5.— (c)  Tit.  des  aiTurances,  art.  10. — (d)  Valin>  h.  t.  art. 
10,  p.  54,  Pothier,  J».  t.  n.  27, — (e)  Ubi  iup. 
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infure  the  perfons  of  captives  redeemed  out  of  flaveiy , 
to  the  amount  of  their  ranfom  againft  re-capture,  or  any 
death  except  natural  death ;  upon  their  return  to  their 
native  country,  it  has  become  a  pracTice,  by  the  ap- 
plication of  this  article  to  a  ftmilar  cafe%  to  infure  negro 
captives,  bought  on  the  coaft  of  Guinea,  who  are  gene- 
rally valued  in  the  policy  at  fo  much  per  bead ;  and  in 
fuch  cafe,  the  infurer  becomes  liable  for  their  lofs  by 
the  perils  of  the  fea,  or  by  death ;  but  the  cafe  of  natural 
death  is  always  excepted,  conformably  to  the  laft  men- 
tioned article.  By  natural  death  is  underftood,  not  only 
that  which  arifes  from  ficknefs,  and  common  difeafes, 
but  that  alio  which  the  flaves  themfelves  often  feek  in 
the  moment  of  defpair  ;  becaufe  thefe  are  accidents  hap- 
pening in  the  courfe  of  nature,  or  occaiioned  by  the  inherent 
vice  of  the  article,  or  Sometimes  by  the  fault  of  the  mas- 
ter, which,  therefore,  ought  not  to  fall  on  the  infurers. 
But  it  is  otherwife,  when  they  are  killed  or  thrown 
overboard  in  a  revolt ;  for  then,  by  the  French  law,  the 
infurer  is  liable,  (a) 
So  that,  according  to  this  learned  author,  the  difpofi- 
tion  to  fuicide  is  natural,  in  negro  flaves,  and  imputable 
to  the  inherent  vice  of  the  article,  and  their  death  proceed- 
ing from  this  caufe  mull  be  deemed  natural  death.  But 
the  killing  them,  or  throwing  them  overboard  in  a  revolt, 
is  a  lofs  incident  to  this  trade,  and  a  peril  within  the 
policy. 

It  is  to  be  lamented,  that  with  us  alfo,  the  unfortunate    \n      E^lma\ 
objects  of  this  cruel  traffic  have  been  too  much  confidered   fl*T?w^f!*I 
as  mere  merchandize  ;  and  the  infured  upon  this  trade    againft  all  rifle* 
formerly  recovered,  under  the  common  policy,  for  any 
lofs  fuftained  in  the  voyage  by  the  mortality  of  the  flaves, 
whether  they  were  thrown  overboard,  in  cafes  of  fup- 
pofed  neceffity,  or  died  \  natural  death,  or  peri  (bed  by 
the  perils  of  the  fea.     Britijh  humanity  has  long  bewailed 
the  fufferings  of  thefe  unhappy  vi&ims.     The  legislature, 

touched 


(a)  Valin,  h.  t  art.  1 1.  p.  55. 
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Bat  now,  by  touched  by  this  fcnfation,   has   interpofed,  and  by  an 

ftatatc,  though  annual  afl;,  which  is  made  with  a  view  to  intereft  the 

main*  in  the  perfons  concerned  in  this  trade  in  the  prefervation  of 

fame  form  as  tne  hves  and  health  of  the  flaves,  declares,  that  though 

not  prote<a  the  the  policies  on  the  fhips  and  goods  in  this  trade  fhall  re- 

injured  againft  majn  ;n  t}ie  ufuai  form,  yet  that,  c  Under  fuch  policies, 

lofles  occafion-  i    /•  •  «,,.  11  *•    1 

ed  by  natural  *  no  lots  or  damage  fhall  be  recoverable  on  account  or  the 
death,  ill  treat-   c  mortality  of  flaves  by  natural  death  or  ill  treatment,  or  bv 

ment.throwiflg        1  .  ,  ,  ,  ,       r  t  \ 

overboard,  ©r  c  throwing  them  overboard  on  any  account  whatioever,  [a) 
by  rettramt  of  <  or  by  lofs  or  damage  by  reftraints  or  detainments  of 
fioned  by  at-  c  kings,  princes,  people,  or  inhabitants  of  Africa>  where 
tempts  to  get  t  Jt  {hall  be  made  appear  that  fuch  lofs  or  damage  was 

Haves  bv  force 

c  occasioned  through  any  aggreffion,  for  the  purpofe  of 
( procuring  flaves,  and  committed  by  the  mafter  o£  fuch 
%  '  fhip,  or  by  any  perfon  commanding  any  boat,  or  party 
«of  men,  belonging  to  fuch  fhip,  or  by  any  perfon 
»  '  afting  by  the  direction  of  any  fuch  mafter  or  commander 
*  refpectiveJy.'  (b) 

Upon  the  conftru&ipn  of  thefe  ftatutes,  it  has  been 
determined,  that  if,  by  unavoidable  accidents,  the  voyage 
be  prolonged  beyond  the  ufual  time,  whereby  a  fear- 
city  of  provifions  enfues,  and  a  number  of  flaves  perifh 
for  want  of  proper  food;  they  fhall  be  confidered  as 
having  died  a  natural  death  ;  though  the  original  caufe  of 
this  misfortune  may  be  faid  to  have  arifen  from  the  perils 
of  the  fea. 

As   where  an        Thus : — An    infurance    was    made    on    a    fhip    and 

ftfT^on  'kt  g°°ds'  "  At  and  from  Li™rpool  to  the  coaft  of  Africa, 
paffajre  to  the   "  during  her  ftay  and  trade  there,  and  from  thence   to 

fo  fcttThy    " her  P0Ft    aIld  P°rtS    °f  difcharge>    fale>    and    ^al  defti- 

bad  weather  "  nation  in  the  JVtJl  Indies  and  America,  &c.V — In  the 
viable*"  ™a.-  voyage  from  Africa  to  the  Wcf  Indies,  the  cargo  confifted 
denes,       that,   chiefly  of  fiaves. — In  an  aftion  on  the  policy,  the  plain- 

lXahClenrtah  tiffdeclared»  "That  the  fhip,  with  her  cargo,  after  her 
of  the  voyage,   departure  from  the  coaft  of  Africa,  upon  the   voyage  in- 

"the    provifions  fured 

for   the  flavtt  lureo* 

were    exhaufl-      _____ 

«d,  and    nany  ""~  ~ 

of  thtm    died         (fl)  Vi  J.  G re-fin  v.  Gilbert,  Pari,  62.  inf.  c.  1 6.  §  2 (b)  Vid. 

from  the  want    «         ■         /■*    TTT  r  *  \   / 

©f  proper  food.   Mat-  3°  G-  IIL  c-  33>  §  8-  34  G*  III.  c.  80.  §  io,  and  39 

Though       the    G.  III.  C  So.  §  24. 
feilure    of  the 
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fured,  and  before  her  arrival  at  any  of  her  ports  of  def-  piwiBont  wm 

tination,   was,   by  tempeftuous   weather,    and    through  JhcpCTu!ofthc 

the  mere  perils  and  dangers  of  the  fea,  greatly  retarded  fca>  and    the 

and  delayed  in  her  voyage;    by   reafon   whereof,   and  flav^,s  °       e 


was 


from  a  failure  and  want  of   proper   and  fufficient  food   conference  of 
and  fuftenance  for  the   (laves,   occasioned    by    the  fhip   \£^  fhall  'be 
being  fo  delayed,    divers  of  the  faid  flaves  became  di£-  confidered    *• 
tempered  and  died ;    and  that  afterwards  the  fhip  was   JjJJJJJ  dj££ 
loft  with  the  refidue  of  the  flaves   and  the  reft  of  the   within       the 
cargo." — Upon  the  trial  of  this  caufe,  it  appeared  in  evi-   J^5""^  n°/ 
dence,  that  the  voyage  was  from  the  river  Cameroon,  on    c  33.  §  8.  and 
the  coaft  of  Africa,  to  Grenada;  that  while  the  (hip  was    34  ^- Hi. c  go- 
at Bilbay,   on  the  coaft,    there  was  a  ground  fwell,  by        — — 
Teafon  of  which  (he  (truck  feveral  times,  and  was  nearly    TattV^HI^' 
wrecked ;  that  from  thenceforth  (he  became  leaky,  her 
rudder  was  rendered  almoft  ufelefs,  and  the  veffel  unman- 
ageable -,    that   the   cargo  'of  (laves  was  reduced  in  the 
courfe  of  the  voyage  from  168  to  4?0,  by  hardfhips  oc- 
cafioned  by  the  delay  of  the  voyage  5    by  reafon  of  which 
the  (laves  were  obliged  to  be  fed  on  Indian  corn,  which 
%as  an  improper  food  for  them  5    that  all  poffible  care 
had  been  taken  to  furni(h  the  (hip,  as  well  with  European 
prorations,  as  with  fuch  as  the  coaft  furniflied,  for  the  • 

ufe  of  the  flaves  j  but  that,  inftead  of  the  ordinary  voyage, 
which  is  from  fix  to  nine  weeks,  they  did  not  ar- 
rive at  Barbadoes  till  after  a  voyage  of  (ix  months  and 
eight  days  5  and  that  the  captain  put  into  Barbadoes,  in-  • 

ftead  of  Grenada,  which  would  have  been  a  fail  of  thirty-  t 
fix  hours  longer,  by  the  advice  of  the  officers  and  crew, 
for  the  prefervation  of  the  furviving  (laves. — Mr.  Juftice 
Heath,  before  whom  this  caufe  was  tried  at  Lancajler, 
was  of  opinion,  that  the  plaintiff  was  barred  by  the  ftat- 
1  utes  30  G.  III.  0  33.  §  8.  an^  34  G.  III.  c.  80.  $  10.  (a) 
from  recovering  the  valae  of  the  (laves,  they  having  died 
natural  deaths ;  but  he  referved  that  point  for  the  consid- 
eration pf  the  court. — Upon  the  queftion  being  moved  $ 
in  the  court  of  King's  Bench,  it  was  urged  on  the  part 

of 


(a)  Sup.  133,  134. 

iar 
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of  the  plaintiff,  that  the  misfortune  had  been  occafioned 
by  the  extraordinary  and  incalculable  duration  of  the 
voyage,  arifing  from  the  perils  of  the  fea ;  in  confequence 
of  which  the  flaves  had  been  actually  Jlarved  to  death, 
which  could  in  no  fenfe  be  confidered  as  a  natural  death ; 
nor  would  the  plaintiff's  recovery  contravene  the  humane 
*  intention  of  the  legislature,  which  was  direfted  againft 

infurances  to  proteft  the  owners  from  lofTes  arifing  from 
their  own  negligence  and  mifcondu£t. — But  the  court 
concurred  in  opinion  with  Mr.  Juftice  Heath,  and  deter- 
mined that  the  above  ftatutes  precluded  the  plaintiff  in 
this  cafe  from  recovering  for  the  lofs  of  the  flaves.— 
Lord  Kenyan  faid, — «  No  fair  doubt  can  be  raifed  on  the 
words  of  the  aft.  It  prohibits  the  owners  from  recover- 
ing upon  any  infurance,  on  account  of  the  mortality  of 
flaves  by  natural  death*  It  meant  that  every  perfon  go- 
ing on  this  voyage,  fliould  find  his  intereft  combined  with 
his  duty  to  take  all  pofiible  care  that  the  flaves  fliould  be 
well  fed.  A  captain,  who  knows  the  pofiible  length  of 
the  voyage,  does  not  difcharge  his  duty,  if  he  does  ng$ 
take  a  fufficient  quantity  of  provifions." — Mr.  Juftice 
9  Lawrence  faid, — « I  do  not  know  that  it  was  ever  decided, 

„    that  a  lofs  arifing  from  the  miftake  of  the  captain,  was  to  be 
deemed  a  lofs  by  the  perils  of  the  feas.     In  the  cafe  of 
Gretfon  v.  Gilbert,  (a)  where  the  captain  miftook  Jamaica 
i  for  St.  Domingo,  it  was  decided  not  to  be  a  lofs  by  the 

perils  of  the  fea.  In  this  cafe,  it  is  impoflible  to  decide 
that .  the  plaintiff  can  recover,  without  faying  that  the 
flaves  did  not  die  natural  deaths.  If  they  had  died  of 
fevers  or  other  illnefs  occafioned  by  the  length  of  the 
voyage,  the  plaintiff  certainly  could  not  have  recovered. 
Now  the  length  of  the  voyage,  occafioned  the  want  of  * 
provifions,  and  that  occafioned  the  illnefs  of  which  they 
died :  But  that  is  a  natural  death  within  the  meaning  of 
the  aft  of  parliament." 

What 


(a)  Inf.  c.  1 6.  §  2. 
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Seft.  2.       9 

JP&tf  ityfo  *r  Perils  are  within  the  common  Policies* 

THE  words  of  an  Englijb  policy,  which  fpecrfy  the  The  work  of 

various  rifks   againft  which  infurances  are  ufually  made,  w£lch   £j2 

are  thefe :— «  Touching  the  adventures  and  perils  which  the  rife. 

4  we  the  aflurers  are  contented  to  bear,  and  do  take  upon 

'us  in  this   voyage,  they  are  of  the  feafe,  men  of  war, 

•fire,  enemies,  pirates,  rovers,  thieves,  jettifons,  letters 

'of  mart  and  counter-mart,    furprifals,  takings  at  fea, 

1  arrefts,  reftraints  and  detainments  of  all  kings,  princes, 

'and  people,  of  what  nation,  condition,  or  quality  fo- 

'  ever  ;  barratry  of  the  matter  and  mariners  \  and  of  all 

'  other  perils,  loffes,  and  misfortunes,  that  have  or  {hall 

«  come  to  the  hurt,  detriment,  or  damage  of  the  faid 

f  goods   and   merchandizes,  and  fhip,  &c.   or  any  part 

•'  thereof,  without  prejudice  to  this  infurance.' 

Some  foreign  authors  think  that,  under  words  nearly  ~ 

fimilar,  the  infurer  is  not  liable  for  lofles  arifing  from 

unufual  or  extraordinary  accidents,  (a)    But  the  fweeping 

words,   in  .the  latter  part  of  the  above  claufe,  feem  to 

preclude  all  doubt  on  this  fubjeel,  in  our  Englijb  policies. 

They  feem*  tabe  fufficiently  comprehenfive  to  embrace 

every  fpecies  of  riik  to  which  fhips  and  goods  are  ex-  » 

pofed  from  the  perils  of  fea  voyages. 

Molloyy(b)    indeed,    fays,   « Almoft  all    thofe   curious 

<  questions  that  former  ages  and  the  civilians,  according 

<to  the  marine  law,  nay,  and  the  common  lawyers  too,  . 

'have  coptroverted,  are  now  out  of  debate.    Scarce  any 

'  misfortune  that  can  happen^  or  proviflon  to  be  made, 

•but  the  fame  is  provided  for  in  the  policies  that  are  now 

'ufed ;  for  they  infure  againft  heaven  and  earth,  ftrefe  of 

« weather,  ftorms,  enemies,  pirates,  rovers,  &c.  or  what- 
;■  ',ever 


(a)  Roccus  not.  63,  Sanlerna^  part.  3,  a.  72,  Pothier,  dts  obR- 
laiiofUy  n.  668.-— (£)  B.  2,  ch.  7,  §  7. 


•  • 


* 
1 
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'ever  detriment  {hall  happen  or  come  to  the  thing  in- 
«fured.'  (*) 

In  all  the  French  policies  they  add  the  words,  <  connus  cu 
*inGonnusj  or  others  of  the  like  import  \  and  the  infurer> 
by  exprefs  .words,  puts  himfolf  in  the  place  of  the  in* 
fured.  (6) 

Se&.  3. 

■ 

What  Rifts  are  excluded  by  the  common  Memorandum. 

* 

BUT,  by  the  agreement  of  the  parties,  the  general* 
words  of  the  policy  may  be  altered  or  qualified,  and  any 
of  the  rifks  may  be  wholly  or  in  part  excluded,  and  the* 
infurance  may  be  made  only  againft  fome  particular  riiks, 
or  up  to,  or  beyond,  certain  degrees,  or  upon  particular 
articles, 
in  all  policies  it  ^n  order  to  confine  infurances  to  that  which  ought 
isftipulatedthat  to  be  their  only  objeft,  namely,   an   indemnity  againft 

the  infurer  fliall  ,         ,  .  ,    «•  •*         r  1  -i       r    i_ 

not  be   liable  real  and  important  lories,  anting  from  the  perils  ot  the 

for  any  partial  fea  ;    and  to  obviate  difputes  refpedting    loffes    arifing 

articles,     nor  fr0111  the  perifliable  quality  of  the  goods  infured,  and  all 

above    certain  trivial  fubjects  of  difference  and  litigation,  it  feems  to 

c*  on  o  crs.  ^  t^e  generaj  jaw  0£  ajj  maritime  ftates,  and  it  is  ex- 

prefsly  provided  by  the  ordinance  of  Louis  XIV.  that  the 
infurer  (hall  not  be  liable  for  any  average  lofs,  unlefs  it 
exceed  one  per  cent,  (c)  Beiide  this,  a  claufe  has  been  in- 
troduced into  the  policies  of  moft  countries,  by  which. 
'  it  is  ftipulated  that  the  infurer  fhall  not  be  liable  for  any- 
partial  lofs  under  a  given  rate  per  cent.  In  England,  i% 
is  now  conftantly   ftipulated  in  all  policies,  that   upon 

certain 


». 


(a)  Sub  nomine  periculi,  de  quo  fit  cautio  comprehend 
ditur  omnis  cafus  qui  accidit  in  mari,  a  tempeftate,  ab  hof- 
tibus,  praedonibus,  reprifaliis,  ut  vocant  arreftis  alrifque  modi* 
ufitajis  et  inufitatis  citra  fraudem  et  culpam  contrahenliuxn* 
aut  domini  merciunr  vel  navis.  Grot,  de  jur.  Hoi.  part  24.—— 
(b)  Vid.  Emcrig.  vol.  1.  p.  361.— (ejVld,  VaTm>  on  art.  47- 
lu  t.  p.  113. 
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certain  enumerated  articles  of  a  quality  peculiarly  perifij- 
able,  the  infurer  (hall  not  be  anfwerable  for  any  partial 
lofs  whatever  ;  that,  upon  certain  others,  liable  to  partial 
injuries,  but  lefs  difficult  to  be  preferved  at  fea,  he  (hall 
only  be  liable  for  partial,  lofles  above  Jive  per  cent.;  and 
that,  as  to  all  other  goods,  and  alfo  the  (hip  and  freight, 
he  fliall  only  be  liable  for  partial  lofles  above  three  per  cent. 

This   ftipulation  is    made   by  a  memorandum  in  the  ThUtlaufewat 
form  of  a  warranty,  inferted  at  the  bottom  of  all  Englijb  in  l^Lr|0&Yc 
policies.      It  was    firft  introduced  here  about  the  year  the  ucccflky  of 
1749  ;  before  which  time  the  infurer  was  liable  for  every  pr'^^    l£ 
injury,   however   fmall,  that  happened  to  the  thing  in-   the  nature  of 
fured.     It  was  therefore  thought  better,  by  fuch  a  ftip-*  thecommodil7- 
illation,    to   free  him  from  fmall  partial  lofles,   than  to 
compenfate  him  "for  the  extraordinary  rifle,  by  adapting 
the  premium  to  the  nature  of  the  commodity.     This  muft, 
in  fuch  cafes,    either   have  rendered  the  calculation  of 
the  premium  a  matter  of  much  nicety,  or  elfe  have  made 
the  policy  too  complicated ;  a  mode  of  infurance  which 
was  the  lefs  likely  to  be  adopted  here,  as  the  Dutch  had  be- 
fore tried  it,  and  were  afterwards  obliged  to  abandon  it.  {a)  % 

But  though  all  our  different  policies  thus  provide  againft  But  the  infurer 
trivial  demands  on  account  of  fmall  partial  lofles,  yet  jf  l»We  for  lof- 
they  all  indemnify  the  infured  againft  every  lofs,  however  fmlu,  called 
inconfiderable,  arifing  from  any  caufe  affecting  the  ge-  *'"jrf{?vera*'' 
neral  fafety  of  the  fliip  and  cargo.  Lofles  of  this  fort,  &one&  by  the 
being  of  the  nature  of  general  average,  are  fo  called  in  fir*ndi»£  oftb* 
the  memorandum ;  and  there  is,  therefore,  annexed  to ,  ^"  * 
each  of  the  provifions.  above  mentioned,  an  exception  of 
general  average.     In  .the  policies  of  private  infurers,  the  > 

fiafe  of  the  Jlranding  ofthejhip  is  like  wife  excepted. 

In  the  common  policies,  ufed  in  London  by  private  Theformofthif 
•underwriters,  the  memorandum  runs- thus :  memoraaduia. 

«N.B.   Corn,  (3)   fifh,   falt,(<r)  fruit,   flour    and  feed, 

,  In  the  policies 

*"  r    of  private  un- 
"!"  dcrwritera, 


*  • 

(a)  3  Bur.  1 55 1. — ( I )  The  term  corn  comprehends  every 
fort  of  grain,  and  alfo  peafe  and  beans.  Vid.  Ma/on  v.  Slur- 
ray,  inf.  143. — {c)  The  term  fait  does  not  comprehend  fahpetre* 
Per  Wilftm  J.  at  N.  P.  after  Eaft.  27  G.  II J.  in  Joumu  v.  Bour- 
dieiL,  Park  1*2. 
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•are  warranted  free  from  average,  unlefs  general,  or 
« the  fhip  be  ftranded  : — Sugar,  tobacco,  hemp,  flax, 
« hides  and  fkins,  are  warranted  free  from  average,  under 
*five  per  cent. ;  and  all  other  goods,  alio  the  fliip  and 
'freight,  are  warranted  free  from  average,  under  three 
<per  cent,  unlefs  general,  or  the  fhip  be  ftranded.'  (a) 

But,  it  being  This  f°rm  o£  the  memorandum  was  generally  ufed, 

determined,  not  only  by  private  underwriters,  but  alfo  by  the  two 

L^lets  in^he  insurance  companies,  from  its  firft  introduction  in  1749, 

infuredtoclaim  till  the  year  1754,  when  a  cafe  occurred  on  a  policy  on  ' 

tisl  lofsC  the  corn>  wbere  the  fhip  being  franded,  the  infured  recovered 

two  infurance  a  partial  lofs  to  the  amount  of  about  801.  per  cent. — Lord 

companies  ^o-  ^  j^  jj^j^  an(j  a  {^q^  jury9  confidering  the  words, 

words  "  or  the   < free  from  average,  unlefs  general,  or  the  fhip  be  ftranded j 
"«//•        °       ^  a  scond*tion,  *and  holding  that  by  the  fhip's  being 

ftranded,  the  infured  was  let  in  to  prove  bis  whole  par- 
tial lofs.  (b) 

In  confequence  of  this  determination,  the  London  Af- 
furance  company  left  out  of  the  memorandum  in  their  pol- 
icies, the  words  '  or  thefbip  be  ftranded ;  and  the  Royal 
Exchange  AJfurance  foon  after  adopted  the  fame  alteration* 
Private  underwriters,  however,  have  continued  the  mem- 
orandum in  the  old  form,  probably  with  a  view  to  en- 
courage merchants  to  infure  with  them,  in  preference 
to  the  two  infurance  companies ;  and  it  muft  be  owned, 
that  cafes  may  occur  where  the  difference  may  be  of  con- 
fiderable  confequence  to  the  infured. 

Be 


CaniUcn  v.  Lend. 
jtflur.ztlti.  P. 
in  1754,  cited 
J  Bur.  1553. 


(a)The  only  material  difference  between  the  memorandum  of 
^private  underwriters,  and  thofe  of  the  two  infurance  companies 
confifts  in  the  omiffion  of  the  words  *  or  the  fhip  bejiranded,'  and 
that  they  infert  rum  among  the  articles  upon  which  they  will 
not  be  liable  to  any  partial  lofs  under  five/^r  cent.;  and  omit  freight 
out  of  the  articles  upon  wluch  there  (hall  be  no  partial  lofs  under 
three  per  &»/•-— »Vid.  the  forms  of  the  different  policies  in  the 
fchedule  to  the  35  G.  III.  c.  63.  and  in  the  Appendix,  numbers 
1  and  2. — (b)  There  is  a  note  in  2  Mag.  385^  in  which  this 
cafe  is  loofely  mentioned,  as  affording  a  reafon  for  finking  the 
words,  "  or  thejhip  be  ftranded"  out  of  all  policies.  But  the 
fafe  as  cited  tfy  Sir  Fietclxr  Norton,  as  above,  is  the  only  one 
to  be  relied  on.     Vid.  7  T.  R.  222. 
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Be  that,  however,  as  it  may,  much  doubt  has  arifen   Manyqueftiow 
as  to  the  true  meaning  of  the  words,  'fret  from  average,   {5£J£^j£ 

*  unlefs  general,   or  the  Jbip  be  firanded /  and  a  different  from    mr^ 
"  conftru&on  having  been  put  on  this  claufe  by  judges  of  the   ^a4ZX«£ 

higheft  eminence,  the  beft  mode,  perhaps,  of  {hewing  **? 
how  it  is  now  underftood,  will  be  to  ftate  the  various  de- 
cifions  upon  it,  fubfequent  to  the  above  cafe  of  CantiUon 
v.  Lond.  Affurance,  in  the  order  of  time  in  which  they 
occurred* 

In  the  firft  of  thefe,  which  was  determined  in  the   The  word  » 
year  176*,  the  only  point  decided  by  the  court  was,  £M   to  mmy„ 
that  the  underwriters   were,  by  the  memorandum,  ex-  *n  except**  jx* 
empted  from  any  refponfibility  for  a  partial  loft,  fuftained 
by  a  cargo  of  corn  in  a  ftorm  ;  the  {hip  not  having  been 
firanded,  and  this  not   being  a  general  average. — But  it 
will  appear  that  Lord  Mansfield,  in  delivering  the  opinion 
of  the  court,  over-rules  the  decifion  of  Sir  Dudley  Ryder  in 
-*  CantiUon  v.  London  AJJurance,  and  founds  his  judgment  on 
the  ground,  that  the  above  words  do  not  make  a  condition, 
but  only  an  exception  ;  and  that  the  infurer  is  liable  only  for 
partial  lofles  upon  corn,  &c.  arifihg  from  the  {hip's  being 
firandtd,  or  of  the  nature  of  a  general  average  \  but  to 
no  other  partial  lofles. 

The   cafe  alluded  to,  was  an  infurance  on  a  cargo  of  A  fl»p>  *****  * 
wheat,    "At   and  from    Lanca/fer  to  Rotterdam? — The   Smng    'met    ■ 
policy  was   in  the   ordinary  form,   and  contained  this   w«d*  a  term, 
claufe  j— "  Corn  andfijb  are  nvarr anted  free  from  average,   ™  °for    the 

*  unlefs  general,  or  the  Jbip  be  firanded" — It  appeared  that  norcft  port  to 
the  {hip,  in  her  voyage,  met  with  a  violent  ftorm,  by  which  jnc^j  a  ^ 
{he  was  obliged  to  part  from  her  cable  and  anchor,  fidenblc  >i- 
fir  the  fafety  of  the  jbip  and  cargo,  was  greatly  damaged,  'SteS 
and  obliged  to  run  for  the  firft  port,  being  Liverpool,  to  at  her  port  of 
refit,  and  where  {he  incurred  a  confiderable  expenfe  in  re-  was  foul^  that 
fitting.  That  the  hatches  were  not  opened  while  the  {hip  the  corn  %wa» 
remained  at  Liverpool*  That  the  {hip  being  refitted,  {he  pro-  f^Thisto$I 
ceeded  on  her  voyage,  and  arrived  at  Rotterdam,  where  the  aotbeing^of  the 
wheat  was  landed,  and  appeared  to  have  received  damage  J^JJS  average, 
by  the  ftorm,  to  the  amount  of  561.  19  s.  8  d.  'per  cent. —  nor  arifiiig  from 
The  queftion  was,  upon  the  above  claufe,  whether  this  j„j£*tvaim. 
could  be  recovered  againft  the  infurer. — For  the  plaintiff,  ** ,  recovered 
h  was  contended,  that  the  words  of  the  memorandum  f£.  t^^ord,' 

amounted  of  ***  mcni0- 
nudum  do  Dot 
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mike  a  cndi-  amounted '  to  a  condition  to  be  free  from  average,  unlefs, 

*™*e™wioT  7  in  t^ie  ca^e  °^  a  &eneral  average,  or  the  ftranding  of  the 
(hip :  But,  if  either  of  thefe  events  fjiould  happen,  this 

WB°*\Smt*'  warranty  was  difcharged*   and  as  an  authority  for  this,* 
the  *  caufe  of  Cantillon  v.  London  AJfurance,  (a)  was  relied 
on. — On  the  other  fidfc,  it  was  infifted,  that  thefe  words 
only  made  an  exception,  to  be  free  from  average  in  all 
,  other  cafes,  but  thefe  two ;    and  as  neither  of  them  had 

happened,  in  -this  inftance,  the  infured  had  no  claim  on 
the  infurer. — The  court  were  of  this  opinion,  and  gave 
judgment  for  the  defendant. — Lord  Mansfield,  in  deliver- 
ing the  opinion  of  the  court,  faid,  "  that  an  ambiguity 
arofe  in  the  policy,  from  its  ufing  the  words  average  in 
different  fenfes  ;  it  being  ufed  to  fignify  a  contribution  to  a 
general  lofs,  and  alfo  a  particular  partial  lofs  ;  that,  whether 
taken  in  the  one  fenfe  or  the  other,  it  would  not  avail 
the  plaintiffs  *,  for  if  it  fignified  contribution,  the  infur- 
er was  to  be  free  from  contributing,  unlefs  the  contribu- 
tion were  general ;  if  it  fignified  lofs,  then  plainly  the 
warranty  was,  that  the  infurer  fhould  be  free  from  all 
particular  lofles.  That  the  infurer  was  liable  for  all 
loffes  arifing  from  a  ftranding  of  the  {hip,  and  where  there 
was  a  general  average  ;  but  that  all  other  partial  lofies  were 
excluded  by  the  terms  of  the  policy*  That  the  word 
unlefs  meant  the  fame  as  except ;  and  was  not  to  be  con- 
firmed as  a  condition,  in  the  fenfe  contended  for  ;  (b)  and 
that  the  words  'free  from  zyerzgefiuniefs general,'  could 
never  mean  to  leave  the  infurer  liable  to  any  particular 
average." 

The  next  was  a  nifi  prius  cafe,  before  Lord  Mansfield* 
in  1780,  in  which  it  was  prove4  to  be  the  ufage  of  trade, 
that  wher\  the  fpecific  thing  mentioned  in  the  memo- 
randum came  to  the  port  of  delivery,  the  memoran- 
\  dum  warranted  the  infurer  to  be  free  from  any  demands 
in  refpect  of  any  damage  it  might  have  fuftained,  though 
amounting  to  a  total  lofi  \   and  Lord  Mansfield  told  the 

jury* 


(a)  Snp.  140. — (b)  Lord  Kenyan  in  his  judgment  on  the  cafe 
of  Burnett  v.  Kcnfmgtpn,  inf.  confiders  this  as  an  obiter  di8umM 
which  does  not  bring  conviction  to  bis  mind. 
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jury,  that  this  ufage  muft  be  confidered  as  forming  a  part 
of  the  contrad. 

That  was  an  infurance  made  on  a  cargo  of  peafe,  (a)   a  cargo  of  «m 
«« from  London  to  St.  Augufiine :"— The  peafe  arrived  at   «r"vc»  *  &* 
the  port  of  deftination,  but  fomuch  damaged  in  the   hdvnzged^ 
voyage,  that  they  produced  but  about  one  fourth  of  the   the  voyage  at 
amount  of  the  freight ;  which,  as  the  ihip  arrived  at  her  thanthefreightt 
port  of  difcharge,  became  due. — The  infured  brought   —Yet  the  (hip 
an  action  to  recover  as  for  a  total  lofs. — The  defence  was,  3rmmj^/t  g  Jjj 
that,  if  the  goods  mentioned  in  the  memorandum  ar-   d*«"  kekg  no 
rived  at  the  market,  though  a  lofs  equivalent  to  a  total  ihe^to^'tf  *it 
lofs  had  happened,  the  infurer  is  not  liable. — Four  or   w*  liable. 
five  witneffes,  converfant  in  fettling  lofles  upon  policies,   Mafo*  t.  SJk*r» 
proved  that  the  ufage  was,  in  fuch  cafes,  to  hold  the   rayt  at  N.  P. 
underwriter  difcharged. — Lord  Mansfield*  in  his  addrefs   ££h  x{$*7 
to  the  jury,  faid, — « This  is  a  queftion  of  confequence, 
and  turns  upon  the  general  import  of  the  exception.    The 
witneffes  examined  have  put  it  on  that  point,  and  they 
hold,  that  if  the  Specific  thing  come  to  the  port  of  de- 
livery, the  underwriter,  cannot  be  called  upon.      Before 
the  year  1749,  (b)  when  the  policy  was   general,   and 
operated  as  an  indemnity,  there  was  little  difference  be- 
tween a  total  and  a  partial  lofs.'— He  then  ftated  the  cafe 
of  Bayfield  v.  Brown,  (r)  which,  he  obferved,  was  prior 
to  the  memorandum  in  queftion.     He  then  faid, — <  But 
the  cafes  now  ftand  upon  that  memorandum,  which  is 
in  very  general  words:   The  queftion  is,  whether  the 
ufage  has  not  explained  the  generality  of  the  words.     If 
it  has,  every  man,  who  contra&s  under  an  ufage,  does 
it  as  if  the  point  of  ufage  were  inferted  in  the  contract 
in  terms*     The  witneffes  all  fwear  it  to  have  been  under- 
ftdod,that  if  the  fpecific  thing  cometo  the  market, the  mem- 
orandum warrants  the  infurer  to  be  free  from  any  demand 
as  for  a  partial  lofs/ — The  jury  found  for  the  defendant. 

Though    the   cafe   of  Boyfield   v*   Brown,    was    fev- 
eral  years  before,    and  this  long  after,  the  introduc- 
tion 


(a)  Peafe,  in  a  former  a&ion  on  the  fame  policy,  had  been 
holden  to  be  corn,  within  the  meaning  of  the  memorandum.-— » 
{b)  Vid.  Sup.  139. — (c)  2  Str.  1065,  inf.  c.  13.  §  2. 
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Ifthearticlesfor 
which  the  in- 
fill cr  is  war- 
ranted to  be 
free  of  average, 
except  general, 
Jptcifically  re- 
main after  the 
▼oy  age,  though 
fey  fea  damage, 
they  are  ren- 
dered of  no 
■value,  yet  if  the 
{hip  has  not 
teen  ftranded, 
thisisonJy  *par- 
tial  loft,  for 
which  the  in- 
furer  U  not  li- 
able. 

Coclingx.  Trafer 
B.  R.  Ea(l.  %$ 
G.  III.  MS. 
There  is  a  note 
of  this  cafe  ill 
¥*rk  1x4. 


Hon  of  the  memorandum  into  policies  of  infurance,  it- 
is  very  difficult  to  reconcile  them.  Lord  Mansfield 
feems  inclined  to  dijiingutjh  them,  by  obferving,  that 
before  the  year  1749,  when  the  policy  was  general, 
there  was  little  difference  between  a  total  and  a  partial 
lofs  ;  but  that,  fince  then,  the  cafes  ftood  on  the  memo- 
randum.— It  is  true,  that  where  there  is  but  little  difference 
between  a  total  and  a  partial  lofs,  it  is  of  little  impor- 
tance how  the  queftion  is  decided :  But  Lord  Hard- 
wicke  was  too  good  a  lawyer  not  to  be  aware  of  the  con- 
fluences likely  to  refult  from  the  precedent ;  and  indeed 
it  appears,  that,  in  the  cafe  of  Boyfield  v.  Brown,  he 
founded  his  judgment  on  the  ufage  of  trade,  as  it  was  in 
evidence ;  namely,  that  where  the  falvage  exceeds  the 
freight,  the  freight  is  dedufted  from  the  falvage,  and  the 
difference  is  the  lofs.  From  this  his  Lordfhip  very  juftly 
infers,  that  where  the  falvage  falls  fhort  of  the  freight,  the 
plaintiff  is  entitled  to  have  it  confidered  as  a  total  lofs* 

The  following  cafe,  which  came  before  the  court  fome 
years  after  the  above  cafe  of  Mafon  v.  Skurray,  was  de- 
cided upon  the  fame  principle,  or  rather  carried  the 
principle  farther. 

An  infurance  was  made  "  on  {hip  and  goods,  at  and 
"from  Newfoundland  to  her  port  of  difcharge  in  Portu- 
"  gd" — It  contained  the  ufual  memorandum,  that  corn, 
fifh,  &c.  were  warranted  free  from  average  unlefs  general, 
or  the  fhip  be  ftranded. — The  defendant  paid  into  court 
161.  19s.  6d.,  viz.  81.  15s.  per  cent,  as  genera/  average 
on  the  cargo,  and  81.  4s.  6d.  as  a  particular  average 
on  the  fhip.— There  was  a  verdict  for  the  plaintiff  for 
511.  15  s.  fubjeft  to  the  opinion  of  the  court,  on  a 
cafe  which  ftated,— That  the  fhip  failed  on  the  voyage 
infured  on  the  2d  of  December  1783,  with  a  cargo  of 
fifli ;  that  on  the  11th,  40  quintals  were  hove  overboard* 
for  the  prefervation  of  the  fhip  and  cargo  5  that  on  the 
20th,  26  quintals  more  were  thrown  overboard,  for  the 
fame  purpofe  5  that  the  fhip  had  very  bad  weather  till  the 
10th  of  January ,  when  fhe  was  obliged  to  put  into  Lif- 
bony  though  bound  to  Figara  ;  that  at  Lj/bon  fhe  was  fur- 
veyed  by  the  board  of  health,  at  the  defire  of  the  cap. 

tain, 
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tain,  who  was  the  confignee  \   and  it  appeared  to  them 
that  the  cargo,  through  fea  damage,  was  rendered  of  rw 
value  s  that  the  (hip,  therefore,  did  not  proceed  to  Figaro* 
—Upon  this  cafe,  the  court  were  of  opinion,  that  the 
underwriter  was  anfwerable  for  no  more  than  he  had  paid 
into  court  on  account  of  general  average  on  the  cargo, 
and  particular  average  on  the  {hip. — Lord  Mansfield  faid, 
— w  The  claufe  relative  to  fruit  and  fifli  is  now  a  very 
old  one  in  policies  of  infurance.     The  infurer  undertakes 
for  all  lofles  upon  thefe  articles,  except  particular  damage, 
within  a  certain  amount,  unlefs  the  fhip  be  (branded ;  he 
therefore  engages  againft  a  total  lofs.     Now  a  total  loft 
of  the  thing  infured,  is  the  abfolute  deftruclion  of  itt  by  the 
wreck  ofthefbip.     The  fifli  may  all  come  to  port,  though, 
from  the  nature  of  the  commodity,  it  may  be  damaged, 
it  may  be  ftinking  :  Still  as  the  commodity  fpecifically  re- 
mains, the  underwriter   is  difcharged.  "(a) — Mr.  Juftice    The  inforerhas 
Sutler  faid,— "That  from  the  firft  introduction  of  the   Flf  ^^ 

,      r    .  r  liable,  but   for 

clauie  in  1749,  to  the  prefent  time,  the  underwriter  has  a  total  lofs  upon 
never  been  held  anfwerable,  but  where  there  has  been  a  g^™"*1*** 
total  lofs  of  the  articles  mentioned  in  it." 

In  the  next  cafe  which  occurred  on  this  fubjeft,  Lord  if  the  ftiip  be 
Kenyoriy  at  nifi  prius,  held  that  where  the  fhip  has  been  ft«nded,  the 
firandedy  the  articles  mentioned  in  the  memorandum  are  Recover  for^nv 
put  in  the  fame  iituation  as  any  other  commodity  \  and  Partial  lois.tho* 
that  the  infurers  become  liable  for  all  damage  which  they  \roT^  n°  *2£ 
may  fuftain  though  not  ariftng  from  the  {handing.  branding. 

There,  an  infurance  was  made  onfifb  on  board  the  fhip  The  memoran. 
Nymph9  "  from  Chaleur  Bay  to  her  port  or  ports  of  dif-  dum  controls 
*  charge,  in  England)  Ireland)  Portugal)  Spain)  or  Italy"—   wor(fe  ©f^the 

The  Policy»  m  f« 

it         extends. 
■*  ■  But,    upon    a 

{a)  If  a  cargo  of  corn  become  entirely  rotten,  the  infured  i^pi"^  ^ 
cannot  abandon ;  this  being  only  a  ilmple  average  which  articles  men- 
would  not  excufe  the  infured  from  paying  the  ftipulated  memorandum* 
freight,     Pothier,  Contrats maritime* ,  n.  59.    The  reafon  is,  that  arc  put  in  the 

though  the  corn  be  damaged  or  fpoiled,  it  ftill  cxifts.     The   famc  *"«"«» 

,  ,  .      1   r  j    1  .  »•     any  other 

damage  does  not  operate  an  entire  lofs,  and  the  owner  is  not   commodity  ;  & 

deprived  of  it.  Vid.  Emerig.  vol.  2.  p.  184.  But  fee  the  ob-  *hc  infurers  be- 
fervations  of  Lord  Kenyan  on  this  judgment  of  Lord  Mansfield)  ™Lm*«tte- 
in  Burnett  V«  Kenfington^  inf.  151.  tainedby'them 

though  not  arit 
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ing  from  the  The  policy  contained  the  ufual  memorandum. — An  a£tion 
ran     gL        was  brought  on  the  policy  to  recover  a  partial  lofs  fuf- 
Bvwrjug      v.   tained  by  the  fifh,  the  ihip  having  been,  as  the  declara- 
P .after"  Tr!  t*on  ftated,  Jiranded  ,•  that   is,  flie  was  in  fuch  a  leaky 
1790,  cited  7   condition,  that  the  captain  and  crew  thought  it  necefiary 
aX  *        to  run  her  on  fhore  off  Malaga,  for  their  own  prefer- 
vation,  thinking  it  would  be  impoffible  to  get  her  into 
port. — On  the  part  of  the  defendant,  there  was  evidence 
to  {hew  that  there  was  no  neceffity  for  running  the  ihip 
on  fhore,  but  that  it  had  been  done  with  a  fraudulent 
intention  ;  and  it  was  contended,  that  even  fuppofing  the 
ihip  to  have  been  unavoidably  ftranded,  the  greateft  part 
of  the  damage  fuftained.  by  the  fifh  was  occafioned  by 
its  having  been  too  long  on  board,  and  not  by  any  defect 
in  the  fhip,  or  her  being  ftranded. — Lord  Kenyoft,  after 
ftating  the  evidence  to  the  jury,  told  them,  that  if  they 
fhould  think  that  the  captain  and  crew  a&ed  bond  fide* 
and  that  the  fhip  was  run  on  fhore  from  neceffity,  a  fur- 
ther queftion  would  arife  upon  the  conftruftion  of  the 
memorandum,  which,  like  the  policy  itfelf,  muft  be  in- 
terpreted by  the  ufage  of  merchants.     It  being  then  fig- 
nified  to  his  Lordfhip,  by  the  merchants  in  court,  that 
there  was  no  ufage  upon  the  fubjett,  and  that  the  ques- 
tion, never  having  before  occurred,  was  then  for  his  de- 
cision ;    he  proceeded  to  obferve,  that  the  general  mode 
of  conftruing  deeds,  to  which  there  are  exceptions,  was, 
to  let  the  exception  control  the  inftrument  as  far  as  the 
words  of  it  extend,  and  no  farther  ;  and  then,  upon  the 
cafe  being  taken  out  of  the  letter  of  £ie  exception,  the 
deed  operates  in  full  force.     That,  agreeably  to  this  rule, 
it  feemed  to  him  that  the  ftranding  of  the  fhip  put  fifh 
in  the  fame  fituation  as  any  other  commodity  not  men- 
tioned in  the  memorandum  ;  and  the  underwriters  were 
liable  for  all  damage  fuftained  by  it 5   for  otherwife  there 
would  be  very  confiderable  difficulty  in  afcertaining  how 
much  of  the  lofs  arofe  from  the  perils  infured  againft, 
and  how  much  by  the  perifhable  nature  of  the  commod- 
ity, which  was  the  very  thing  the  memorandum  was  in- 
tended to  prevent.— A  verdift  was  given  for  the  defend- 
ant, 
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ant,  «n  the  ground  that  the  £hip  had  been  run  on  fhore 
fraudulently. 

The  above  opinion  of  Lord  Kenyan  is  conformable  to  This      agrees 
that  of  Sir  Dudley  Ryder,  in  the  cafe  of  Cantillon  v.  Land.   J^  ^s  doJ~ 
Affurance*  (a)     It  does  not  however  appear  by  the  note  of  trine  in  CantiU 
the  cafe,  that  any  of  thedecifions  fubiequent  to  that  cafe,  /£«****"'"  ^" 
were  cited  upon  that  occafion.     Indeed  it  would  feem, 
from  the   manner  in  which  Lord  Kenyan  delivered  his 
opinion,   that  none  of  them  had  been  mentioned ;  and 
as  the  defendant  obtained  a  verdift  upon  another  ground, 
the  opinion  delivered  at  the  trial  never  became  the  fubjeft 
of  any  further  difcufiion. 

The  next  cafe  came  before  the  court  of  Kings  Bench  t 

in  1792,  and  in  that  it  was  determined,  that  if  a  mob 
of  rioters  board  a  fhip,  and  oblige  the  captain  to  fell  a 
quantity  of  corn  at  an  inferior  price  ;  the  lofs  upon  this 
is  not  in  nature  of  a  general  average. — But  if,  in  confe* 
quence  of  this  boarding,  the  fhip  be  ftranded,  and  a  quan- 
tity of  corn  be  loft  5  this  is  a  lofs  byjlranding  within  the 
memorandum,  for  which  the  infured  may  recover  upon  a 
count  applicable  to  fuch  lofs. 

An  infurance  was  made  on  a  cargo  confifting  of  wheat  A  mob  of  riot- 

and  coals  from  Youghall  to  Sligo.     The  fhip  was  forced,  and  oblige  the 

by  ftrefs  of  weather,  into  Elly  Harbour,  in  Ireland,  and  c*p*ain  to  fell 

there  happening  to  be  a  great  fcarcity  of  corn  at  that  corn"  at  an  in- 

time,  the  people  came  on  board  the  fhip  in  a  tumultuous  fcrior    Pricc  » 

.      ,  c  .         r  .  .the  lofs    upon 

manner,  took  the  government  of  her  from  the  captain  t^  js  not  m 
and  crew,  and  weighed  her  anchor,  by  which  fhe  drove  nature  of  a  gen- 

t  era*     average. 

upon  a  reef  of  rocks,  where  fhe  was  ftranded,  and  they  if,  in  confe- 
would  not  leave  her  till  they  obliged  the  captain  to  fell  5ucn«  of  dj" 

'  °  .  boarding,    the 

all  the  corn,  except  about  10  tons,  at  a  certain  rate,  jhipbe ftrandtd% 
The  10  tons  iwere,  however,  fpoiled,  in  confequence  of  and  a  ?uj£tlty 
the  ftranding,  and  obliged  to  be  thrown  overboard.  The  by  loft  /  this 
fhip   afterwards   arrived   at   Sligo  with  the  coals/  which  "  a   *oft  .  ^7 

r  °  ftranding  with- 

were  but  a  fmall  part  of  the  cargo. — There  were  two  in  the  memo- 
counts  in  the  declaration  ;  one  alleging  the  lofs  to  have  x?ndum  ;    but 

7  00  the  owner  can- 

been  by  the  detention  of  certain  people ;  the  other  by  pirates  ;  not  recover  for 

but   ix'  but  upon  * 
count  for  a  loft 

'  by  ftranding. 

(a)  Sup.  I4O.  NeJbittM.  Lujh- 

iagton,  4  T.  R. 

7*i- 
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but  no  count  for  a  lofs  by  Jlranding.—ZYhe  infure<J.#  never 
abandoned ;  and,  as  the  cargo  produced  three-fourths 
•  of  its  original  value,  there  could  be  no  total  lofs  :  There 
was,  however,  a  verditt  for  the  plaintiff,  as  for  a  total 
lofs. — Upon  a  motion  to  fet  afide  this  verdift,  it  was 
contended,  on  the  part  of  the  infured,  that  as  the  cap- 
tain was  obliged  to  let  the  people  take,  the  corn  to  in- 
duce them  to  fpare  the  reft  of  the  cargo,  this-jgas  a  gen- 
eral average^  and  within  the  exception  in  the  meiftpran- 
dum.  But,  even  fuppofing  this  not  to  be  a  general  aver- 
age, yet  that  the  meaning  of  the  memorandum  n^uft  be 
confined  to  the  fort  of  damage  which  is  naturally  in* 
cident  to  the  commodities  there  fpecified,  being  of  a  per- 
ifhable  nature,  and  liable  to  a  peculiar  fpecies  of  deteri- 
oration, not  common  to  other  articles  ;  and  that  a  lofs 
by  irrefiftible  force,  to  which  any  other  goods  were 
Equally  liable,  could  never  be  within  the  meaning  of 
the  memorandum,  which  was  to  prevent. difputos^nTthefe 
articles  fubjeft  to  heat  and  putrefaftion. — J3ut  t&evjdourt 
determined  that  the  plaintiff  could  not  recover  in* this 
adtion  ;  betaufe  the  lofs  upon  the  corn  which  was  fola\ 
could  not  be  imputed  to  the  Jlranding  ;  and,  as  to  the  10 
tons  thrown  overboard,  though  that  was  a  lofs  occafioned 
by  the  ftranding,  yet  the  plaintiff  could  not  recover  •  for 
it,  becaufe  there  was  no  count  in  the  declaration  appli- 
cable to  fuch  a  lofs. — Lord  Ketiyon  faid,  "  that  t  if  >a^  par- 
tial lofs  could  have  been  recovered  upon  this  pojicy,  tjie 
plaintiff  might  have  recovered  for  the  lofs  by  .pirates. 
But  as  this  was  a  policy  on  corn,  the  underwriter  was  lia- 
ble for  no  average,  unlefs  general,  or  the  ihip  were  ftrand- 
ed.  That  this  was  not  a  general  average,  becaufe  the  whole 
adventure  was  never  in  jeopardy  :  For  the  perfons  who 
took  the  corn,  intended  no  injury  to  the  fiiip,  or  any 
other  part  of  the  cargo  but  the  corn  \  and  therefore  the 
owners  of  the  corn  could  never  have  called  on  the  other 
^,  owners  to  contribute,  as  upon  a  general  average.     That 

The     meaning  •  r     i_  i  •         •    i 

of  the  memo    the  meaning  of  the  memorandum  was,  that  as  it  might 
ramium  i*,that,   ^e  difficult  to  afcertain  whether  a  damage  to  the  articles 

hi   no  cafe,  the  .       .  .  ° 

infurer  {hall  be    enumerated  in  it  arole  from  accident,  or  the  nature  of 
liable  for   any   t^e  articies  themfdves,  this  memorandum  was  inferted 

in 
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in  all  policies  to  prevent  difputes,  by  providing  that  the  partial  tofc  on 

infurer  ihould  not  pay  any  average  on  thofe  articles,  unlefs  the  •"****■  «- 

general,  or  the  fhip  were  ftranded. — That  when  the  fhip  \cf9  *  be  a^*. 

ts  ftranded,  the  underwriters  agree  to  afcribe  the  lofs  to  T,/av?**?c'|* 

the  {branding,  as  being  the  moft  probable  occafion  of  funded -,    and 

the  damage,  though  that  faft  cannot  always  be  afcer-  }\c  ^^  **  jj*- 

tained." — Mr.  Juftice  Butter  agreed,  "  that  there  could  be  i©fs,  though  it 

no  general  average,  for  the  reafbns  already  given.     And,  **  °*  *  n*1"*6 

as  to  the  ftranding,  he  faid  the  infured  were  entitled  to  other  comsiod- 

recover ',  for  any  lofs  occajloned  by  Jlranding,  provided  it  were  an  ltJ  »  cqoall/ 

immediate  and  direft  confequence  of  the  jlranding ;  (a)   and  ij     ftrantW 

therefore  the  lofs  of  that  which  was  thrown  overboard  muft,  be  an  im- 

being  afcribable  to  the  ftranding,  and  being  a  direft  and  re^ote   coofi> 

immediate  confequence  of  the  peril  infured  againft,  might  q«*nce  <rf  the 

have  been  recovered,  had  there  been  any  count  in  the  ^tt^bc  ,„. 

declaration,  applicable  to  a  lofs  by  ftranding.     But  that  morandaaa. 
the  lofs  upon  the  corn  taken  by  the  rioters,  was  not  the 
confequence  of  the  ftranding,  but  the  rioters  took  pot 
feffion  of  the  fhip,  in  order  to  get  at  the  corn ;  and  this 
was  the  caufe,  and  not  the  confequence  of  the  (branding." 

In  the  next  cafe  which  occurs  on  this  fubjeft,  Lord  If  the  feip  he 

Kenyan,  at  nifi  prius,  adopts  the  principle  of  the  cafes  of  ^fafjro&cu* 

Mafonv.  Skurray,(b)  and   Cocking  v.   Frafer ;  [c)  namely,  rot  recover  for 

that,  in  the  cafe  of  any  of  the  articles  enumerated  in  the  $£1^^.  m*^ 

memorandum,  where  the  fhip  has  not  been  ftranded,  the  but  only  for  a 
infured  cannot  recover  for  any  partial  lofs,  however  great, 
which  is  not  of  the  nature  of  a  general  average ;  and 
that,  in  fiich  cafe,  he  can  only  recover  as  for  a  total  lofs  ; 
?nd  then  the  voyage  muft  either  have  been  loft,  or  the 
goods  wholly  defiroyed. 

That  was  an  infurance  on  fruit,  from  Li/bon  to  London.  Acargooffrait 

It  appeared  that  the  fhip  was  captured,  re-captured,  and  «  «p*uredaod 

brought    brought  to  ^ 
port  of  deftin*- 
■  — ■ tion,  but  dam- 

aged   80    per 

(a)  This  doclrine  is  conformable  to  the  fentiments  of  Lord   tent,  by  thede- 

Manfuld  in  the  cafes  of  Wilfon  v.  Smith,  fup.  141,  and  Cocking     ^T    a$ntilcrc 

v.  Frafer,  fup.  144.     But  fince  the  cafe  of  Burnet  v.  Kenfinglon,   has  been  oer 

which  will  be  cited  prefently,  that  doclrinc  has  been  quite  ex-   thcr  »/'«**«• 
i   j  j'      fi\  o  /\v  »or  a  total  toft 

ploded.— (£J  Sup.  143. — [c)  Sup.  144. 
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by  the  capture,  brought  into  Port/mouth,  from  whence  fhe   afterwards 

not  Ka^ir  ci-  came  to  London :  That  the  cargo,  in  confequence  of  the 

ther  toa  partial  length  of  the  voyage,  occafioned  by  the  capture,  had  fuf- 

©r  a  total  lofs.  taine(j[  damage  to  the  amount  of  80  per  cenU :  That  the 

M Andrews  ▼.  infured  never  heard  of  the  capture,  till  the  fhip  was  fafe 

lF&£ 'Mich!  at  Portffnouih :  and  then  offered  to  abandon Lord  Ken- 

i?93»      f*ri  yon,  who  tried  the  caufe,  faid, — "  As  there  has  been  no 

"4"  Jtranding,  there  cannot  be  a  recovery  for  a  partial  lofs. 

The  queftion  then  is,  whether  the  infured  can  recover 

as  for  a  total  lofs.     Had  the  plaintiff  heard  of  the  capture 

only,  he  might  have  abandoned  :    But  he  hears  nothing 

To  recover  in   °^  t^ie  acc^ent>  till  the  ^P   *s   *n  Safety.     The  cargo 
fuchcafeasfor  arrives   at   the   port   of  deftination;    and   though   it   is 

vo?1  ^ moft  &00(i  ^or  vei7  little>    7et  lt:  has  invariably  been  held, 
either      have   that   the   voyage   muft   either   have   been   loftj   or   the 

the"        oods  carS°>   (^  lt  ^e  one  °f  tne  articles  mentioned  in  the 
wholly  deftroy-  memorandum,)  muft  be  wholly  and  actually  deftroyed, 

to  entitle  the   infured  to  recover." — The  plaintiff  was 
nonfuited. 

It  may  not  be  improper  here  to  obferve,  that  the  con- 
cluding words  of  the  learned  Judge,  taken  in  an  unqual- 
ified fenfe,  might  miflead  perfons  not  familiar  with  the 
law  of  infurance.  Under  the  memorandum,  the  infured 
would  be  entitled  to  recover  for  any  partial  lofs,  however 
fmall,  of  the  nature  of  a  general  average  ;  for.  inftance,  he 
might  recover  his  proportion  of  the  falvage  to  the  re- 
captors  ;  his  Lordfhip's  words  muft  therefore  be  under- 
ftood,  as  he  intended  them,  to  relate  only  to  the  cafe  be- 
fore him,  where  the  queftion  was,  whether  the  infured 
*  could  recover  for  the  particular  damage  done  to  his  fruit, 

in  confequence  of  the  length  of  the  voyage,  occafioned  by 
the  capture,  which  was  a  partial  lofs,  not  of  the  nature 
of  general  average, 
tied,  thai  if  the  Thus  far  has  remained  undetermined,  the  important 
ihip  be  ftrand-  queftion  upon  the  conftruftion  of  the  memorandum, 
is  liable  jbVany  whether  the  words,  <or  the  Jhip  be  jlrandedj  make  a  con* 
partial  lof»  in  d'ttion,  fo  as,  upon  a  fhip's  being  ftranded,  to  let  in  the 
Iks  in  the  m£  infured  to  prove  his  whole  partial  lofs  upon  any  of  the 
aioranduai,  articles, 


wr 
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articles  in  the  memorandurn,  from  whatever  caufe  fuch  the    {branding* 

lofs  might  have  arifen,  as  it  was  originally  held  by  Sir  otaercaufc 

Dudley  Ryder ;  (a)  and  afterwards  by  Lord  Kenyon  :  (b) 

—Or  whether  thofe  words  amount  only  to  an  exception  ; 

to  that  the  infurer  {hall  be  liable  to  partial  loffes  arifing 

from  the  (branding  only  ;   according  to  the  opinion  of 

Lord  Mansfield,  (c)  and  of  Mr.  Juftice  Buller.  (d) — But 

at  length  in  the  following  cafe,  which  is  the  laft  that 

has  occurred  on  the  conftru&ion  of  the  memorandum, 

this  queftion  came  directly  before  the   court  of  Ring's 

Bench  ;    and  it  was   there,  after  folemn  argument,  and 

upon   great  confideration,   determined,   that  a  ftranding 

deftroys  the  exception  in  the  memorandum,  and  lets  in 

the   general   words   of  the  policy  ;    and  that  therefore, 

where  the  ihip  has  been  ftranded,\he  infurer  is  liable  for 

any  partial  lofs  fuftained  by  any  of  the  articles  mentioned 

in  the  memorandum,  though  fuch  lofs  did  not  arife  from 

the  {branding,  but  folely  from  another  caufe. 

In  that  ca/e  an  infurance  was  made  on  fruit  on  board  A  flup,  with  * 
the  Commerce,  « At  and  from  Malaga  and  Veiez  Malaga  2Sk  ott^a 
"to  Plymouth  2nd  Port/mouth" — An  action  was  brought  fu^«  «><*» 
on  this  policy,  and  the  plaintiff*  declared  as  for  a  total  great  damage, 
lofs  of  the  goods  infured,  by  perils  of  the  fea,  and  the  fo  that  lt  bc" ' 
Jlranding  oftbejbip. — Upon  the  trial  of  the  caufe,  it  ap-  to  run  her  on 
peared,  that  the  {hip,  on  the  29th  of  January  1795,  in   ****  jn  or„dcr 

_        .     ,        r  .       .       ~    «  .„  ,      ,  tofavebothfhip 

the  courfe  of  the  voyage,  arrived  off  Sally,   and  that  and  cargo.  Th« 
morning  {truck  upon  a  funken  rock  about  three  leagues   flll?»  k°wc*eIv 

x  ^°  *  °  arrived  at  her 

from  the  ifland.    That  {he  did  not  remain  on  the  rock  ;   port  of  deftina* 
but  in  confequence  of  the  ftriking  thereon,  feveral  of  t£IVb!,t  Wlth 

11  •  1  •  i  IDC  mill  vi C3C^ 

her  planks   were  ftarted,    and  the    water  immediately   iydaraaged,not 
flowed  into  the  hold  and  over  the  cargo,  and  continued   bythc/?™*/;^ 

1  1  rrn  v  Dut    ">lely     in. 

to  increafe  in  the  hold  for  about  three  hours.    That  about    confequence  of 

noon  ^  ftr&ing  oA 

the  rock.  The 
■  ■  inftiref  is  liable 

(a)  In   Cantillon  v.  Loud.  AJfur.  fup.   140.—^  In  Bow-  fofg/thoi^h'it 
ring  v.  Ehnjlie,  fup.  145,  and  Nejbitt  v.  Lujbingtoti,  fup.   147.   did  not   arifo 
— ~(c)  In   Wilfon  v.  Smith,  fup.   141,   and  Cocking  v.  Frajer, 
Hip.  r44— (ifyln  Nejbitt  v.  Lujbington,  fup.  147. 
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from  the  ftran-  noon  the  fame  day,  the  fliip  was  ftranded  upon  the  beach 

n^ at  Scffly,  by  the  captain,  under  the  directions  of  the  pilot 

Burnett  v.  Ken-  from  the  ifland,  in  order  to  fave  the  fliip  and  cargo, 
a  uxs.  C.  Efp!  That  the  fliip  continued  fome  time  on  the  beach,  during 
Rep.  416.  which  the  water  flowed  in  and  over  part  of  the  cargo, 

at  the  return  of  the  tide.     That  flie  afterwards  proceeded 
on  her  voyage,  and  arrived  at  Plymouth  on  the  24th  of 
February  with  the  greateft  part  of  her  cargo.     That  the 
fruit  was  very  much  damaged,  and  a  fmall  part  of  it  left 
at  Scilly,  being  entirely  unfit  for  ufe.     That  the  fhip  re- 
ceived no  damage  in  confequence  of  thejlranding :    but 
that  the  damage  fhe  received  was  entirely  from  the  rock 
on  which  fhe  ftruck  5  which  alone  occafioned  the  damage 
to  the  cargo,  partly  by  the  water  which  flowed  into  the 
fliip  previous,  partly  by  that  which  flowed  in  fubfequent, 
to  the  ftranding. — There  was  a  verdict  for  the  plaintiff, 
fubjeft  to  the  opinion  of  the  court  upon  the  above  facts, 
—The  only  queftion  was,  whether,  as  the  fhip  was  in 
fatt  ftranded  in  the  courfe  of  her  voyage,  the  infurers 
were  liable  for  a  partial  lofs,  arifing  folely  from  the  per- 
ils of  the   fea,   and   not   from  the  aft  of  ftranding. — 
The    court     after    two    arguments,     were    of    opinion 
in     the     affirmative,  that     the    plaintiff    was    entitled 
to  recover  the   whole   partial   lofs. — Lord    Kenyan   faid, 
— "The    words    of   the    policy    are  general,  including 
all   cafes  :     Then    comes    the    memorandum,     «  corn, 
"fifh,  fait,  fruit,    flour,  and  feed,   warrahted  free  from 
"  average,   unlefs  general  or   the  Jhip  be  Jlranded?     This 
therefore,  lets  in  a  general  average  ;  and  I  do  not  know 
how  to  conftrue  the  words  grammatically,  but  by  faying, 
IF  the  Jhip  he    *at  \f  ^e  fcp  be  Jtranded,  that  dejlroys  the  exception,  and 
ftranded,   that    lets  in  the  general  words   of  the  policy.     If  a  general  pro- 
cepSandleu   vifi°n  be  made  in  any  inftrument,  and  it  be  there  faid, 
in  the  general   that  certain  things  fhall  be  excepted,  unlefs  another  thing 

words   of  the    ,  .r    ,  .  .  .  .      ,  .     .   «  « 

policy.  happen  5    it  that  other  thing  do  happen,  it  deftroys  the 

exception,  and  gives  efteft  to  the  general  operation  of 
the  deed. — Without  entering  into  the  reafons  for  intro- 
ducing this  exception,  on  the  grammatical  conftruftion  of 
the  whole,  I  have  no  doubt. — The  cafe  of  Cantillon  v. 
Lund.  AJf.  Comp.  as  ftated  by  Sir  Fletcher  Norton,  in  3  Bur. 

1553 
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1553,  (a)  which  is  better  authority  than    Magens,  is   a 
judicial  decifion  on  the  very  point,  by  a  jury  of  mer- 
chants, under  the  directions  of  Lord  C.  J.  Ryder,  who 
held  that  the  words,  "or  the Jljip  be franded"  amounted 
to  a  condition,  and  that,  by  the  fhip's  being  ftranded,  the 
infured  was  let  in  to  claim  his  whole  partial  lofs.     This 
decifion  was  acquiefced  in  at  the  time,  and  the  infurance 
companies  altered  the  form  of  their  policies  in  confe- 
quence  of  it.     Generally  fpeaking,  if  I  were  bound  to 
decide  between  the  opinions  of  Lord  Mansfield  and  Lord 
C.  J.  Ryder,  perhaps  I  fhould  be  guided  by  the  former 
in  preference  to  the  latter  :    But  what  fell  from  him  in 
the  cafe  of  Wilfon  v.  Smith  (b)  was  only  an  obiter  diclum  $ 
and  I  confefs  it  does  not  bring  conviction  to  my  mind. 
With  regard  to  Cocking  v.  Frafer,  (c)  it  is  fufRcient  to  fay, 
that  there  was  no  ftranding  in  that  cafe :  What  was  there 
faid  was  likewife  an  obiter  diclum  ;  and  I  cannot  fubfcribe  to 
the  opinion  there  given,  that  'if  the  commodity  fpecifically  re- 
main, the  underwriter  is  difcharged :'     But  if  fifh  be  de- 
teriorated by  the  accident  of  flranding,  the  underwriters 
would  be  anfwerable,  though  the  article  fpecifically  re- 
mained.    If  it  had  been  intended  that  the  underwriters 
fhould  only  be  anfwerable  for  the  damage  that  arifes  in 
confequence  of  the  ftranding,  a  fmall  variation  of  ex- 
preffion  would  have  removed  all  difficulty  •,    they  would 
have  faid,  unlefs  for  loffes  occaftoned  by  ftranding :   But, 
in  the  body  of  the  policy,  they  have  infured  againft  all 
loffes  from  the  caufes  there  enumerated,  which  include 
ftranding ;  and  then  follows-this  memorandum,  the  evi- 
dent meaning  of  which  is,  '  free  from  average  unlefs  gen- 
« eral  or  unlefs  the  fhip  be  ftranded  :'  So   that,  if  the 
(hip  be  ftranded,  the  infurers  fay  they  will  be  anfwerable 
for  an  average  lofs.     That  appears  to  me  to  be  the  true 
fenfe  and  grammatical  conftruc*Hon  of  the  policy ;  and 
thinking  fo,  I  am  bound  to  give  the  fame  opinion  I  for- 
merly gave,  (d)  not  becaufe  I  gave  that  opinion  before, 
but  becaufe  I  am  convinced  by  the  reafoning  that  led  to 

it." 

-■    -  -  -  * 

(a)  Sup.  140. — (b)  Sup.  141. — (c)  Sup.  144, — (d)  In  the 
cafes  Nejb'ut  v.  Lujhington,  fup.  147,  and  Bowring  v.  Elm/lit, 
flip.  145. 
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it."— Mr.  Juftice  AJburfl  faid,— «  As  it  is  difficult,  where 
a  fhip  is  ftranded,  to  determine  whether  or  not  the  dam- 
age to  the  cargo  arofe  from  the  ftranding,  or  in  what 
degree  it  was  impotable  to  that  caufe,  this  memorandum 
feems  to  have  been  introduced  to  avoid  that  inquiry,  and 
that,  when  the  (hip  has  been  ftranded,  the  inforers  con- 
sent to  afcribe  the  lofs  to  that  caufe.  This  construction, 
which  has  already  been  put  on  the  memorandum  in  the 
cafes  of  Cantillon  v.  Lond.  AJf.  Comp.  and  Nefhitt  v.  Lulb- 
ingtotiy  will  prevent  endlefs  litigation*" — Mr.  Juftice  Law~ 
rence  faid, — «  Although  the  jury  found  that  part  of  the 
damage  happened  after  the  ftranding ;  k  is  alfo  found  as 
a  fact,  that  the  fhip  received  no  damage  in  conference 
of  the  ftranding  ;  and  if  the  fhip  had  not  been  ftranded* 
both  the  fhip  and  cargo  would  have  been  totally  loft. 
The  queftion,  therefore,  is,  whether  an  average  lofs  is 
payable  to  any  amount,  however  great,  from  whatever 
caufe  it  may  arife,  if  the  fhip  happen  to  be  ftranded.  If 
the  exception  in  the  memorandum  be  confined  to  lofle* 
arifing  from  the  ftranding,  it  muft  be  from  this  consider- 
ation, that  otherwife  it  might  be  a  temptation  to  the 
mafter  to  ftrand  the  fhip,  if  any  trifling  damage  were 
done  to  the  cargo,  to  enable  the  infured  to  recover- 
However,  where  the  words  of  the  policy  are  inaccurate, 
and  where  there  are  inconveniences  attending  each  con- 
ftru&ion  of  it,  if  the  cafe  has  ever  been  decided,  I 
think  we  ought  to  be  guided  by  it.  In  the  cafe  of  Wil- 
fan  v.  Smithy  Lord  Mansfield  feemed  to  think,  that  the 
word  "unlej?*  did  not  create  a  conditions  but  that  the 
meaning  of  the  exception  was,  that  the  underwriters 
ftxould  only  be  liable  for  a  partial  lofs  in  two  cafes,  one 
where  there  is  general  average,  the  other  where  the  dam- 
age arifes  from  the  ftranding.  But,  in  fo  confidering  it, 
Lord  Mansfield  went  beyond  the  facts  of  the  cafe  then 
before  the  court ;  for  there  the  queftion  was,  whether 
the  infured  was  entitled  to  recover  a  partial  lofs  from  the 
circumftance  of  his  being  entitled  to  a  general  average  ; 
Now  the  words  of  the  exception  are  not  "  warranted  free 
from  average,  unlefs  there  be  a  general  average,  or  unlefs 

the 


Ghap.VI»§3-]l  Excluded  ty  tie  Memorandum.  155 

the  (kip  be  ftranded  3"  but  warranted  free  from  average, 
"  unlefs  general,  or  the  {hip  be  ftranded."  Therefore, 
as  there  is  a  difference  in  the  expreffion  of  thefe  two  ex- 
ceptions, perhaps  it  may  be  coniidered  as  a  condition,  as 
applied  to  the  firanding^  though  it  be  not  a  condition/as 
applied  to  the  average.  If  fo,  then  there  is  only  one 
authority  in  point,  that  of  Cantillon  v.  Lend.  AJJurancey 
in  which  cafe  it  was  coniidered,  that  the  ftranding  was 
a  condition,  and  that  the  underwriters  were  liable  on  the 
happening  of  that-  condition.  Therefore,  as  the  very  • 
queftion  has  been  once  decided,  I  think  it  ought  to  gov- 
ern our  deciiion  in  this  cafe,  efpecially  as  the  queftion 
arifes  on  the  conftruction  of  an  inftrument  fo  inaccu- 
rately penned  as  a  policy  ?>f  infurance.  Whether  th» 
Notwithftandine  the  number  of  cafes  which  have  been  «ne»o™<lu» 

*^  exempts  the  in* 

decided  upon  the  conftru&ion  of  the  memorandum,  it   furer  from  the 

ftill  remains  a  queftion,  whether  the  partial  loffes  f^om  **^  ffij^," 
which  the  infurer  is  exempted  by  it,  comprehend  the  total  aL 
lofs  of  an  entire  individual,  as  well  as  a  partial  injury 
to  the  whole  of  the  ipecies  of  goods  exempted  by  the 
memorandum  from  fmall  average  loffes :  As  if  out  of 
101  hogfheads  of  fugar  of  equal  value,  5  are  fo  com- 
pletely fpoiled  in  the  voyage  as  to  be  worth  nothing,  and 
therefore  totally  loft.—i£  this  lofs  be  calculated  upon  the 
whole  101  hogfheads,  it  will  not  amount  to  5  per  cent. — 
In  fuch  a  cafe,  it  has  been  thought,  that  the  infurer  would 
be  protected  by  the  memorandum,  and  not  liable  for  the 
lofs.  [a)  As  the  queftion  has  never  been  directly  agi- 
tated in  our  courts,  I  will  not  prefume  to  fay  how  it 
ought  to  be  decided. 

Sect. 


{a)  Vid.  x  Mag.  73,  2  Bur.  11 70,  inf.  cb.  14.  §  1 
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SeQv  4. 

1 

For  what  loffes  the  owners  and  majler  of  the  jhif 

are  liable. 

There  ire  loffes  THERE  are  certain  injuries  and  loffes  to  which  good* 
which  do  not  on  fliip-board  are   expofed,  which  cannot  properly  be 

"SSt6"™  the  faid  t0  arife  from  the  ?*Tlls  of  thc  fea ;  but  are  imPuta- 
fca,   and    for  ble  to  the  owners  of  the  ihip,  or  to  the  negligence  or 

which  the  own-  mifconduft  of  the  perfons  employed  by  them  onboard. 

In  all  fuch  cafes,  the  owners,  in  refpeft  of  the  freight* 
are  anfwerable  to  the  owner  of  the  goods,  for  fuch  lofs 
or  damage,  fubjeft,  however,  to  certain  regulations  and 
reftricYions  which  we  {hall  prefently  have  occafion  to  new 
tice. 

As  if  damage       Thus,  if  any  lofs  or  damage  happen  to  the  goods, 

^oods  on  board    ^0m  any  ^aU^  0r  defect   °^  tne  ^"P*  not  **&**&  from  the 

by  the  fault  of  violence  of  the  wind  or  fea,  or  from  any  accident  or 
occafioned  "by  misfortune  in  the  voyage,  but  from  fome  latent  defect 
fea  damage.       before  (lie  failed ;  the  owner  of  the  goods  has  his  remedy 

againft  the  owners  of  the  fliip,  for  fuch  lofs  or  damage  5 
and  the  infurer,  in  fuch  cafe,  is  not  liable,  becaufe,  in 
every  contract  of  infurance,  there  is  an  implied  warran- 
ty, that  the  fliip  is  fea-worthy ;  and  if  it  appear  that  flie 
was  not  fo,  the  contract  is  void,  (a) 
In  many  cafea       In  many  cafes,  the  mafter  alfo,  as  well  as  the  owners, 

frfchk.  °  *s  anrweraWe  9  f°r  though  his  appointment  gives  him  no 
property  in  the  fliip,  either  general  or  fpecial,  yet  it  is 
the  policy  of  the  law  to  hold  him  refponfible  for  all  loft 
or  damage  that  may  happen  to  the  goods  committed  to 
his  charge,  whether  it  arife  from  the  negligence,  igno- 
rance, or  wilful  mifconduft  of  himfelf  or  his  mariners* 

He  » bound  to  or  any  Other  on  board  the  fhip.     As  foon,  therefore,  as 

tt  the  g*arne  g00(k  arc  Put  on  board,  they  are  in  the  mailer's  charge  ; 
fate  in  whkh  and  he  is  bound  to  deliver  them  again  in  the  fame  ftate  in 
them  Tndbe  wn*ck  ^Y  were  flapped »  and  he,  as  well  as  the  own- 

ss-weli  as  the  er% 

owners,  is  lia- 
ble for  all  lofs  —————————— — — — — •-«•— ^— __ 

cr  damage  sot         ^  v;<L  yd  tom#  ^  p#  ^   pothicr>  h.  t%  n#  66-   Emerig. 


"\ 


proceeding 


torn*  1,  p.  5  Bo. 


Chap.  VI  §4^     Owners  and  Majler  liable.  1 5  7 

ers,  is  anfwerable  for  all-  lofsor  daxnage  they  may  fuf-  from  fome  in- 

eritabk  misfor- 


tune. 


tain,    unlefs    it    proceed,  from  ..an    inherent   defect  in 

the  article,  er  from  fome  accident  or  misfortune,  which 

could    not    be    forefeen    or    prevented.       The    mailer,  They  arc  an- 

therefore,  as  well  as  the  owners,  is  liable  for  all  injuries  £efom^l£> 

occafioned  by  bad  ftowage,  or  the  goods  being  expofed  cafioncd  by  bad 

to  wet  •,  for  loffes  by  theft  or  embezzlement  of  the  maf-  tlS'^mfcc*! 

ter  or  mariners  on  board  j  (a)  and  alfo  for  damage  done  by  zlement,   rats, 

rats,  unlefs  it  appear  that  all  necelTary  precautions  were  c< 

ufed  to  prevent  it.  (i) — This  is  the  rule  of  the  marine  This  11  the  rule 

law,  (c)  and  with  it  agrees  the  common  law  of  England*  <*  f  the  marine 

which  confiders  the   owners,   as  .well  as  the  mafter,  as  wiTnThe^om! 

common  carriers!  and   anfwerable  for  all  loiTes,  except  nonlaw. 

fiicjb  as  arife  from  the  act  of .  God,  the  King's  enemies, 

or  the  perils  of  the  fea.     This  is  ftrongly  exemplified  in 

the  following  cafe* 

A  quantity  of  goods  were  fent  onboard  a  {hip,  and  if  a  number  of 

after    they  were   ftowed,  a   number  of  perfons,  under  peffons  enter  * 

r  ■    .  f         »  1    1        n  •     •        1       ftiip,  under  pre- 

pretence  ox  being  prefs-mafters,  entered  the  lhip  in  the  tence  of  being 
night,  and  robbed  her  of  the  goods. — An  action  being  *  Prei!,.8af*- 

l_  l  •      n        ,  «  t  1  i-t^  ,«ld    With    VH>- 

hrougnt  agamft  the  mafter,  by  the  owner  of  the  goods,  |cncc  r0D  t^ 
it  was  contended  on  the  part  of  the  mafter,  that  no  neg-  J|"P°f  £<***">« 
ligence  was  imputable  to  him ;  that  he  had  a  fufficient   ter    fhall 


an- 


guard  on  board,  and  the  eoods  were  all  locked  up  under  fwcr  for. thdc 

I         l_  1  .       ,  ,  1    .  r  n  g00<1«>    though 

the  hatches,  and  that  the  thieves  came  as  preis-maiters,  he  had  taken 

and  by  force  robbed  the  fhip  :  that  this  was  that  fort  of  a,!  ProPcr  P*- 

....  ,.  ~n  .     .  .  ,  cautions  to  le- 

vis  major,  which  he  could  not  refill;  and  that  though  cure  the  goods, 

he  was  mafter  of  the  Chip,  yet  he  had  no  ftiare  in  her,  and  tho«gh  h« 

was  unable  to 

and  was  only  in  nature  of  a  fervant,  acting  for  a  falary.  refill  the  rob- 

— But   the    court   determined  that  the  plaintiff  was  en-  bc™- 

titled  to  recover  :    For  the  mafter  at  his  peril,  muft  fee  Morfi  t.  sim*t 

that  all  things  are  forthcoming  that  are  delivered  to  him,  M*tUy, b.  a.  a 

whatever  accident  may  happen,  the  aft  of  God,  or  the  tt»*.  190.438. 

King's  enemies,  and  the  perils  of  the  fea,  only  excepted :  J*  R°y%  *zo*  * 

But  for  fire,  thieves,  and  the  like,  he  muft  anfwer,  as  a  Ktb.  7*.  na. 

common  l*s* 


(a)  Mai.  lex  mere.  1 1 7,  1 1 8.  Le  Guidon,  c.  5,  art.  5  and  6, 
Chirac,  p.  254,  Roc.  n.  49,  Emerig.  vol.  I,  p.  377. — (b)  Emerig. 
vol,  1,  p.  377. — {c)  Vid.  Roc.  n.  49,  Chirac,  p.  254,  Le  Guu 
don%  c.  5.  art*  5  *md  6,  Molloy,  b.  2.  c.  x.  §  5,  and  c.  2.  §  2. 
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common  carrier,  and  though  he  has  no  {hare  in  the  {hip, 

and  only  receives  a  falary,  yet  he  is  a  known  public  officer, 

whom  the  law  looks  upon  as  anfwerable  \  and  the  owner 

of  the  goods  has  his  election  to  charge  either  the  mfefter 

or  the  owners,  or  both,  at  his  pleafare ;  but  he  can  have 

but  one  fatisfaction. 

This     carries       I  take  this  cafe  from  Mottoy,  though  it  is  reported  in 

the  principle  of  various  other  books,  becaufe  he  himfelf  appears  to  have 

farther     than    argued  it.     It  feems  to  carry  the  principle  of  refponfi- 

the  marine  law  bilitv  farther  than  it  is  carried  by  the  marine  law.     Sim- 
carries  IL 

pie  theft  or  embezzlement  by  perfons  on  board,  not  be- 
ing attributable  to  accident,  is  not  deemed  a  peril  of  the 
fea.  (a)  But  robbery  is  a  peril  which  cannot  be  forefeen 
or  prevented,  (b)  An  infurer  is  not  anfwerable  for 
fimple  theft  by  perfons  on  board  the  {hip a,  becaufe  it 
may  be  reafonably  attributed  to  the  want  of  proper  vig- 
ilance in  the  mafter :  But  he  is'  liable  for  a  robbery, 
committed  with  violence,  by  perfons  not  belonging  to 
the  {hip ;  for  the  word  thieves  in  the  policy  means  thieves 
affailing  from  without,  and  not  thieves  among  the  crew,  (c) 
Robbery,  in  this  fenfe,  is  a  fpecies  of  piracy;  indeed 
the  only  difference  between  robbery  and  piracy  is,  that 
the  one  is  generally  understood  to  be  a  plundering  on  land, 
the  other  a  plundering  at  fea.  Inter  piratam  et  latronem 
nulla  alia  eft  differentia,  niji  quia  pirata  depredator  eft  in 
maru  (d) — The  robbery  mentioned  in  the  above  cafe,  un- 
questionably  amounted  to  piracy,  according  to  the  opin- 
ion of  Lord  Kenyon  in  Nejbitt  v.  Lufbington,  (e)  though 
it  was  committed  in  the  river  Thames ;  and  this,  by  the 
marine  law,  is  a  peril  of  the  fea :  But  the  court,  aflimi- 
lating  the  cafe  of  a  mafter  of  a  {hip,  to  that  of  a  com* 
xnon  carrier,  held  it  no  excufe  that  the  defendant  had 
taken  all  proper  precautions  for  the  fafety  of  the  goods, 
and  that  the  robbery  had  been  committed  by  perfons 
affailing  from  without,  and  with  a  force  which  he  was 

unable  to  refift. — It  is  to  be  obferved,  however,  that  it 

appears 


(a)  Furtum  non  eft  cafus  fortuitus.  Roc.  11.43. — (b)  La- 
trocinium  fatale  damnum,  feu  cafus  fortuitus  eft*  Roc.  n.  43 , 
— {c)  Malyne,  c.  2$.  Beawcs  313*,  5th  cd. — (</)  Sametna  p« 
4*  n.  50. — {e)  Sup.  147. 
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appears  from  the  report  of  this  cafe  in  Vtf&ris>  that 
Lord  C.  J.  Bale,  in  delivering  the  opinion  of  the  court, 
faid,  "that  this  cafe  was  not  to  be  meafured  by  the  rules 
cf  the  admiral  law  \  becaufe  the  fliip  which,  at  the  time 
of  the  robbery,  lay  in  the  river  Thames,  was  infra  carpus 
commitatus  >•  and  therefore  the  cafe  did  not  differ  from 
that  of  a  common  hoyman."  (a) 

If  goods  are  delivered  to  the  matter  oft  fhdre,  he  is  if  alofs  happen 
anfwerable  for  them  as  much  as  if  delivered  on  board  «*  tbe  (hipping, 
the  fliip.  (h)    So  is  he  anfwerable  by  the  general  law  for  ^o^  \,7  JJjJ 
the  fafety  of  the  goods  from  plunder  or  damage,  while   fau,t    <*  ** 
they  are  in  his  boats  or  barges  to  be  put  on  board  or  landed ;   or  thc  defed  of 
becaufe  thofe  boats  or  barges  are  confidered  as  attached   *c  ^jp'f  ttck- 
to,  and  making  a  part  of  the  fliip.     And  if  any  loft  or  and  the  mafter 
damage  happen  in  the  Shipping  or  landing  of  the  goods,  arc  e*dl  BtWc* 
through  the  fault  of  the  matter  or  his  crew,  or  the  defect 
of  the  (hip's  tackle,  the  matter  and  the  owners  are  re- 
fpec"Vivery  anfwerable.    If  the  lofs  or  damage,  in  fuch 
cafe,  be  not  imputable  to  the  matter  or  crew,  or  to  the 
defect  of  the   {hip's  tackle,    then  the   infurer    is    an- 
fwerable. (c)    fiat,  till  the  goods  are  fafely  landed  and 
delivered  to  the  confignee,  .the  liability  both  of  matter 
and  owners  continues.  (J) 

At  common  law,  this  liability  of  the  owners  and  mat  At  common 
ter  of  th«  fliip  extended  to  the  full  amount  of  the  lofs ;  kw.tfccownert 
and  the  majlers  liability  ttill  remains  the  fame.  But  it  Were  jjablc  to 
was  found  that  the  liability  of  the  owners  of  fhips  to  ***  Ml  value 
the  amount  cf  the  full  value  of  goods  put  on  board,  and  \0^  Buu^w* 
made  away  with  by  the  matter  or  mariners,  very  much  by7G.1lc.15. 
tended  to  difcourage  perfons  from  adventuring  their  for-  Pliable  to°tnh{ 
tunes  as  £hip-owners,  therefore  the  ftat.  7  G*  II.  c.  15.  value   of   the 

provides,  S-*^ 

. done   by    the 

^  mailer  or  mar- 

fa)  Vid.  1  Pent.  238.— (l>)  Nauta qui  recepit  aTitio  merces  in  "»<** 
Ettore  maris,  fi  ibi  merces  pcrierint,  periculo  ipfius  nauta  pc 
reunt,  tanquam  C\  effent  in-navi  rccepta,  et  hoc  proccdit  quia 
fuSicit  nautam  fie  recipifle,  &  propterea  in  ejus  periculo  funt. 
Roccus  de  navib.  n.  88.— {c)  Le  GuMon,  c.  5.  art.  7.  Vid.  Laws 
of  Cleron,  art.  10,  Laws  of  Wifbufr  art.  49,  Emerig.  vol.  f.  p. 
678. — {d)  Emerig.  vol  1.  p.  679. 
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provides,  ' That  no  owner  of  any  fhip  (hall  be  liable  for 
any  lofs  or  damage  occafioned  by  any  embezzlement, 
fecreting,  or  making  away  with  any  gold,  filver,  jewels, 
or  other  merchandize  on  board,  or  for  any  aft,  matter, 
damage,  or  forfeiture,  done  or  incurred,  by  the  mailer 
or  mariners,  without  the  privity  or  knowledge  of  the 
owners,  further  than  the  value  of  the  {hip,  and  the 
freight  due  for  the  voyage  ;  and  where  there  are  feve- 
ral  proprietors  of  the  goods  on  board,  and  the  value  of 
the  fhip  and  freight  be  infufficient  to  compenfate  for 
the  lofs  of  each ;  they  fhall  receive  an  average  in  pro- 
portion   to    their    refpeftive    loffes. — And    they,    as 
well  as  the  owners  of  the  (hip,  may  exhibit  a  bill  for 
a  difcovery  of  the  amount  of  the  lofs,  and  the  value  of 
the  (hip,  and  for  a  distribution  thereof  \   and  if  fuch 
bill  be  exhibited  by  the  owners,  they  fhall  annex  an 
affidavit  that  they  do  not  collude  with  the  defendants. 
— But  it  is  provided,  that  this  aft  fhall  not  leffen  the 
remedy  againft  the  mafter  and  mariners,  in  refpeft  of 
fuch  embezzlement,9  &c. 

„  ^     - .  As  this  aft  extends  only  to  cafes  where  the  embezzle- 

But  as  this  pro-  * 

vifion  only  ex-  ment,  &c.  is  committed  by  the  mafter  or  mariners,  it 

cafifof  cmb«*  was  not  *°U,K*  a  Efficient  proteftion  to  {hip-owners ;  and 
zlemcm.&cby  theref pre  the  flat.  26  G.  III.  c.  86,  recites,  "That  all 
nLinen  It  did  ma^ters  ^  owners  of  fhips  are,  by  law,  refpeftively  lia- 
not  afford  '  a  ble  to  anfwer  for  the  full  value  of  all  goods  fhipped  on 
ttaiConD!o  &r  board>  nrtwithftanding  fuch  goods  be  loft  by  robbery, 
owners.  There-  fire,  or  other  accident,  (other  than  the  King's  enemies, 

mC  c-V  hm-  the  Perils  of  the  feas>  or  the  aft  of  God»)  or  unlefs  the 
it*  the  liability  mafter  or  fome  of  the  fhip's  company  be  privy  to  fuch 

to  the  valued  ^beiy,  "*  wbich  cafe  alone  the  refponfibility  of  the 
the  fhip  and  owners  is,  by  the  ftat.  7  G.  II.  c.  15.  limited  to  the  val- 
freight, though   ue  of  the  fhip  and  freight."     It  then  enafts,  'That  no 

the  matter  or  r  &  * 

mariners  fhould  c  owner  fhall  be  anfwerable  for  any  lofs  or  damage  by 
J0Vbe  ?r*YJ t0  '  reafon  of  any  robbery,  embezzlement,  &c.  of  any  goods 
&c  and  they    c  on  board,  or  for  any  aft,  &c.  done  without  their  pri- 

LTiT*  h*!^?™  ( Vlt?  or  ^now^e^ge>  beyond  the  value  of  the  fhip  and 
»nylo6byfirc   'freight,  although  the  mafter  or  mariners  fhall  not  be 

c  concerned  in  the  robbery,  &c. ;  nor  anfwerable  for  any 
( lofs  or  damage  to  goods  occafioned  by  fire  on  board  ; 

'nor 


Ghap.  VIf  §  4.3    Owners  and  Majler  liable.  161 

«  nor  (hall  the  mafter  or  owners  be  liable  for  the  loft  of 
*  any  gold,  filver,  jewels,  &c.  by  means  of  any  robbery, 
«  &c.  unlefs  the  fhipper  infert  in  the  bill  of  lading,  or 
<  otherwife  declare,  the  quality  and  value  thereof.' 

From  thefe  parliamentary  regulations  it  appears,  that 
though  the  refponfibility  of  the  mafter,  except  in  the  in- 
ftance  mentioned  in  the  laft  claufe,  remains  the  fam£  as 
it  was  before  ;  yet,  that  of  the  owners  is  limited  to  the 
value  of  the  fhip  and  freight,  in  all  cafes  of  theft,  embez- 
zlement, Sec.  without  their  privity,  whether  by  the  crew, 
or  by  ftrangers  ;  and  that  they  are  wholly  exempt  from  all 
lofles  occafioned  by  fire. 

But  though  the  owners  are  refponfible  to  the  amount   aiuwd[  J1^ 
of  the  value  of  the  fhip  and  freight,  for  lofles  occafioned  owner  of  the 
by  external  thieves ;  yet,  under  the  policy,  the  infurers   *^a|£|£ 
are  alfo  liable;  {a)  and  therefore,  in  fuch  cafes,  the  pro- 
prietor of  the  goods,  or  the  infurers  in  his  name,  may  re- 
cover againft  the  owners* 

Seft.  5. 

Wbatjhall  be  the  Duration  of  the  Rijk. 

TO  charge  the  infurer,  it  is  not  enough  that  a  lofs  has  2fl.^££2 
happened  at  fea  ;  it  muft  appear  to  have  happened  in  the   muft     happen 

rr  ,    .      .         ,  r  At        during  the  coii- 

courfe  of  the  voyage,  and  during  the  continuance  ot  the    tinuaJccof  ^ 

rifk,  infured.  (*)  .  «*■ 

Every  voyage  infured  muft  have  a  terminus  i  quo  and  *vf^/°™J 
a  terminus  ad  quern.     When  the  infurance  is  for  a  limited   ^yg   a    forf 
time,  the  two  extremes  of  that  time  are  the  termini  of  ^TST^ 
the  voyage  infured.     When  a  fhip  is  infured,  both  out- 
ward and  homeward,  for  one  entire  premium  j  this,  with 
reference  to  the  infurance,  is  confxdered  but  as  one  voy- 
age 5  and  the  terminus  h  quo  is  alfo  the  terminus  ad  quern. 

We  will  confider  the  duration  of  the  rite,  frjt,  with  ref- 
erence to  infurances  upon  goods  >fecondly>  upon  thejhip,  and 
thirdly,  upon  freight. 


(a)  Harford  v.  Maynard,  coram  Lord  Mansfield  at  O.  H. 
Hil.  vac.  1785,  Pari  25.— (3)  Roccus>  h.  t.  n.  t8. 


«■■ 
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I.  Upon  Goodr. 

The  time  of  the       By  the  ordinances  of  France^  and  of  moft  other  coun- 

^d^Trf 'he    tries»  *  «  provided,  that  if  the  time  of  the  rifk  be  not 

rifle  on  good*  in   regulated  by  the  contract,  it  fhall  commence*  as  to  goods y 

r  countries*  fjora  tke  ^g  they  are  put  on  board  the  fhip,  or  put  into 

barges,  to  be  conveyed  on  board,  that  is,  from  the  mo- 
ment they  leave  the  fhore ;  and  it  continues  till  they  are 
fafely  landed  at  the  place  of  their  deftination.  And  the 
infurer  does  not  only  run  the  rifk  while  the  goods  are  in 
the  fhip  named  in  the  policy,  but  alfo  in  the  boats  or  light- 
ers that  fhall  be  employed  in  bringing  them  on  board  and 
carrying  them  on  fliore.  The  reafon  affigned  for  this  is> 
'  becaufe  the  perils  of  the  fea  commence  from  the  moment 

the  goods  are  on  the  water,  {a) 
la  tnghaA.  jn  our  policies,  the  words  ufually   employed  to  ex- 

prefe  the  commencement  and  end  of  the  rifk  on  goods 
are  thefe, — *  Beginning  the  adventure  upon  the  faid  goods 

*  and  merchandizes/nw;^*  loading  thereof  aboard  the /aid Jhipf 

*  and  fo  fhall  continue  and  endure  until  the  faid  fhip  with 

*  the  faid  goods,  fhall  be  arrived  at  [her  port  of 
<  delivery,]  and  until  the  fame  be  difcharged  and  fafely 

*  landed.'  Sa  that,  with  us,  it  is  plain  that  the  rifk 
does  not  commence  until  the  goods  are  a&ually  on  board 
the  fhip  5  and  therefore  the  infurer  is  not  anfwerable  for 
any  lofs  or  damage  which  may  happen  to  them,  while 

In  general,  the  ^y  are  on  ^eir  paffage  to  the  fhip.     And  it  may  be  laid 

on  go©ds  while  down  as  a  general  rule,  that  the  rifk  on  goods  continues 

Wd  the  (W*  no  l°n6er  ^ian  t"1GV  are  aftua%  on  board  the  fhip 
Mentioned  in  mentioned  in  the  policy  j  and  that  if  they  be  removed 
the  policy         £rom  w  board  that  fhip  and  landed,  or  put  on  board 

another  fhij*,  without  the  confent  of  the  infurers,  the  con-* 

traft  is  at  an  end,  and  the  infurers  are  difcharged  from  alt 

fahfeqtient  refponfibility. 

But  to  thiirnle       But  to  this  rule  there  are  certain  exceptions,  founded  ux 

there  are  ex-    peceffity,  which  it  will  be  proper  to  mention  in  this  place* 

An  where  the       Wh^re  the  fhip  is  difabled  in  the  courfe  of  the  voyage, 

fnd  die  ^oath  ^°  **  t0  be  ^ncaPal>le  °^  proceeding  to  her  port  of  deftina- 
areputonboard  tion,  and  it  becomes  necefiary  to.  fhift  the  goods  infured 

another  vciTelto  on 

be  forwarded  to  _______ 

their    port    of    "   ;  *        ■    ' r— '  '        '  1 ; ~    ,    ^ 

deliver j.  (*)     Vid.   I   Mag.  44.  Emertg.  torn.   I.  p.   14,  Uro.  C* 

Louii  XIV,  tit.  CantrdU  a  lagrofe,  art.  5, 
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on  board  another  veflfel,  in  order  to  be  conveyed  thither  : 
In  that  cafe,  though  it  has  been  thought  that  the  infurers 
are  thereby  difcharged,  (a)  yet  it  is  now  clearly  fettled, 
that  the  riik  continues,  and  that  the  infurers  are  liable  for 
any  lofs  that  may  happen  to  the  goods  on  board  the  new 
ihip.  (*) 

So,  If  it  be  agreed  that  the  goods  infured,  may,  at  a  So,  if  it  be  »- 
.particular  place,  in  the  voyage,   be  removed  from   on   S^flJ^j*^ 
board  the  ihip  in  which  they  are  to  be  brought  thither,   removed intoa- 
and  put  on  board  other  fhips  to  be  carried  to  their  port  of  JJJlie^'iace 
delivery ;  but,  on  their  arrival  at  the  place,  there  being  in  the  voyage, 
no  fhips  to  receive  them,  they  are  put  on  board  zjtorejlrip,  ^^J^^f 
which  is  ftationary  there,  to  be  kept  till  fhips  bound  to   they  are  poton 
their  place  of  deftination  arrive  :  In  this  cafe,  the  riik  con-  jj^  *  ftorc* 
tinues  on  the  goods  on  board  the  ftore-ihip,  and  if  they  ' 
be  loft  on  board  her,  the  infurer  is  anfwerable.    This  was 
determined  in  the  following  cafe.  Ggo6m  infured 

An  infurance  was  made  on  goods  in  a  Dutch  ihip,— "From  from  A  to  B. 
« Malaga  to  Gibraltar*  and  at  and  from  thence  to  Eng-  7^jj£££ 
*Iand  and  Holland,   both  or  either;    the    adventure  to   *r  more  ihip  or 
"begin  from  the  loading,  and  continue  till  the  ihip  and  ^£rw«r^dt» 
«  goods  arrive  fafely  in  England  or  Holland*  and  are  there  Atheir  pUceof 
"fafely  landed."— "It  was  agreed}  that  upon  the  ar-  ^"££~a 
«  rival  of  the  ihip  at  Gibraltar,  the  goods  might  be  un-  fhipsatC.when 
".loaded  and  relhipped  on  board  one  or  more  Britijb  ihip  £eg^w*™' 
u  or  ihips  for  England  and  Holland,  and  to  return  one   board  a  ftorc- 
«per  cent,  if  difcharged  in  England."— -In  an  action  on   JJSw^fc 
this  policy,  it  appeared  in  evidence,  that  when  the  ihip  rifccontinucsii* 
came  to  Gibraltar ,  the  goods  were  unloaded  and  put  into  ****  ftorc-Anp, 
*jhre*fiip,  (which  it  was  proved  was  always  confidered   Tm nay  ▼.  Etb* 
as  a  warehoufe,)    and  that    there  was   then  no    Briti/b  "'^"^J^  , 
feip  there.     Two  days  after,    the  goods  on    board  the 
jhre~fbip,   were  loft   in  a   ftorm. — In  aru  action   on  the 
policy,  it  was  infifted  for  the  defendant,  that  the  infur- 
ance was  only  on  goods  on  board  the  Dutch  and  Britifh 
ihips,  and  that  it  did  not  extend  to  the  ftore-ihip,  which 

is 


(a)  Vid.  Molloy,  b.   2.  c.  7.  §  11.— (b)  The  fubje<5t  of 
hanging  thcjbip  will  be  found  fully  treated,  inf.  chap.  1 1,  $  3. 
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h  confidered  as  a  warehoufe  at  land,  and  fo  not  a  peril 
of  the  fea. — But  it  was  ruled  by  Lord  C.  J-  Lee,  that 
the   plaintiff  was  entitled  to  recover ; — c  For/   faid  his* 
Policies  arc  to  Lordfhip,    €  in  the  conftruftion  of  policies,  the  Jiri&um 

Wl^fwthc  ius>  or  *Pex  Jarts> ls  not  t0  be  laid  ^old  °*  5  bot  they  are 
benefit  of  trade   to  be  confirmed  largely  for  the  benefit  of  trade,  and  for 

the  infured.       But  it  would  be  a  ftrift  contraction  to 

confine  this  infurance  to  the  unloading  and  refhipping, 

and  the  accidents  attendant  thereon.     The  conftruftion 

» 

fhould  be  according  to  the  courfe  of  trade  in  this  place,  where 

the   ufual   method   of  unloading  and  refhipping  is,  that 

when  there  is  no  Britijh  fhip  there,  then  the  goods  are 

An    infurance   kept  in  ftore-fhips.     Where  there  is  an  infurance  on 

on  goods  ex-  g00(js  on  board  fuch  a  fhip,  that  infurance  extends  to  car- 
tends  to  carry-    ©  *  * 
ing  them  on  rying  the  goods  on  fhore  in  a  boat.     So,  if  an  infurance 

i/^nf  ^e  on  goods  to  fuch  a  city,  and  the  goods  are  brought  in 

on  goods  be  to  fafety  to  fuch  a  port,  though  diftant  from  the   city,  that 
fuch  a  *fy,  it  is   jg  a  compi;ance  with  the  policy,  if  that  be  the  ufual  place 

liring  them  to  to  which  the  fhips  come.     Therefore,  as  here  is  a  liberty 
**?■  i.**'*    j°   ffiven  of  unloading  and  refhipping,  it  muft  be  taken  to 

which      goods    ©  °  rr     ©* 

deftined      for  be  an  infuring  under  fuch  methods  as  are  proper  for  un- 
^T'n Cl?  W<  *oa(^n6  an<^  refhipping.    There  is  no  negleft  on  the  part 
of  the  infured,  for    the  goods  were  brought  into  port 
the  1 9th  and  loft  the  22d  of  November.     This  manner 
of  unloading  and  refhipping  is  to  be  confidered  as  the 
neceflary  means  of  attaining  that  which  was  intended  by 
the  policy,  and  feems  to  be  the  fame  as  if  it  had  happened 
in  the  aft  of  unfhipping  from  one  fhip  to  another.     This 
is  not  to  be  confidered  as  a  fufpenfion  of  the  policy  ;  for 
as  the  policy  would  extend  to  a  lofs  happening  in  the  un- 
loading and  refhipping  from  one  fhip  to  another,  fo  any 
means  to  attain  that  end  come  within  the  meaning  of  the 
policy/— Accordingly  the  plaintiff  had  a  verdict — A  new 
trial  was  moved  for -,  but  it  was  refufed  by  Lord  C.  J. 
Lee,  Mr.  Juftice  Chappie,  and  Mr.  Juftice  Denifon ;  againft 
the  opinion  of  Mr,  Juftice  Wright ;  who  thought  that  it 
was  a  removal  at  the  peril  of  the  infured. 
And  the  infur-       But  the  words  of  the  above  claufe  fhew,  that  the  rifk  on 
b*  \hfirOU  Hcy    g00ck>  *n  Engfift  policies,  like  foreign  ones,  continues  till 
in  carrying  the   they  are  «  difebarged,  andfafely  landed"  at  the  port  of  deliv- 
ery* 
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try.— And  the  infured  has  a  right  to  land  them  at  any  goods  in  light- 
wharf  or  place,  within  the  port,  where  fuch  goods  are   ^"^V^Trf 
dually  landed. — For  inftance,  all  the  ihips  laden  with  dejivery,where 
hemp  for  the  port  of  London*  do  not  land  it  at  the  tuftom   ^f0^^ 
houfe  $  but  it  is  often  carried  down  the  river  in  lighters, 
and  landed  at  different  wharves  on  each  fide  of  the  river. 
If,  therefore,  a  cargo  of  hemp  be  infured  from  a  foreign 
port  to  the  port  of  London,  and  the  consignee  be  defirous 
of  landing  it  at  Woolwich,  Chatham,  or  any  other  place 
within  the  port  of  London,  where  hemp  is  ufually  landed, 
it  would  feem  that  he  might  fend  it  in  lighters  from  the 
{hip  to  fuch  place  under  the  protection  of  the  policy. 
For  policies  of  infurance  ought  always  to  be  conftrued   Policies  ought 

,.  ,  r      r        j      •      vi_        i  j        -r      to  be  conftrued 

according  to  the  courie  of  trade  in  the  place ;  and  mil-  according  to 
takes  and  doubtful  paffages  ought  to  be  interpreted  in  *««  ufaE*  f* 
favour  of  the  infured.  (a)  doubtful  cafrs, 

But  though  the  general  rule  is,  that  the  infurance  on  in  favour  of  tke 
goods  {hall   continue   "till  they  are  difeharged  and  fafely 
« landed"  yet  it  has  been  holden,  by  a  very  eminent  and 
learned  judge,  that  if  the  infured  take  goods  from  on  board 
the  flap  in  his  own  lighter,  the  infurer  is  difeharged. 

Thus: — Goods   were  infured  to   London,   "and  until  rfr ^ owner ^ 
the  fame Jbould  he  fafely  landed  there" — On  the   fliip's  ar-   good*  infured 
rival,  the  owner  of  the  goods  fent  his  own  lighter,  and  ^  \KaT^i  ™j£ 
received  them  out  of  the  {hip  ;    but  before  they  reached   fj»'P  »n  his  own 
tne  fhore,  an  accident  happened,  by  which  they  were   r^^fe  e&£m 
damaged. — For  this  lofs,  an  action  was  brought  againft  the  charged. 
infurer. — On  the  part  of  the  defendant,  it  was  infilled,  that    $pnrrrajyc*r. 
the  accident  happening  after  the  owner  had  taken  the  goods  rutben,  at  N.P. 
into  his  own  pofieffion,  it  was  a  lofs  after  the  infurance   2  Ssr' llz 
was  ended. — To  this  it  was  anfwered,  that  if  this  had 
been  an  action  againft  the  mafter  or  owners  of  the  fhip, 
that  objection  would  have  been  a  good  anfwer  to  it,  for 
they  were  certainly  difeharged :   But  in  this  aclion  it 
would  be  no  anfwer  ;    for  it  might  as  well  be  fuid,  that 
during  the  whole  voyage,  the  goods  were  in  the  pofieflion 
of  the  infured,  who  took  the  (hip  to  freight,  and  whofe 
fervant  the  mafter  was,  to  this  purpofe,  as  much  as  the 
lighterman  :  That,  in  the  cafe  of  fhips  of  great  burthen, 
which  are  forced  to  lie  off,  there  may  be  a  carriage  of 

many 
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Obfenratioiit 
•n  this  cafe. 


Where  goods 
ve  put  into  a 
public  lighter 
for  the  purpofe 
of  being  land- 
ed, the  riik 
continues :  But 
U  the  merchant 
lend  bit  tit'* 
tigltcrfthi$  will 
be  a  delivery 
to  him,  and  the 
infurer  is  dis- 
charged, 

Rtteitr  v.  Lomd, 
dff*r.  coram 
AaiferJatN.P. 

J***  St  1784. 


many  miles  in  boats  and  lighters,  and  it  was  in  die  eourfb 
of  trade  for  the  owner  of  the  goods  to  fend  his  lighter* 
•—But  Lord  C.  J.  Lee  held,  that  the  infurer  was  di£» 
charged.— He  faid  it  would  have  been  otherwife  if  the 
goods  had  been  -fent  by  the  (hip's  boat,  which  is  con* 
fidered  as  part  of  the  {hip,  and  its  paflage  part  of  the 
voyage.  The  jury  (of  merchants)  thought  it  turned  on 
that  diftin&on,  and  found  a  verdift  for  the  defendant 
accordingly. 

But  it  would  feem,  that  if  it  were  the  ufage  of  9 
particular  trade,  that  all  the  goods  in  that  trade  fhould  be 
landed  by  the  owners  of  fuch  goods  in  their  own  lighters, 
the  rifle  would  continue  even  in  thofe  lighters,  otherwife 
the  words  of  the  policy  "  until  fafely  landed?  would, 
as  far  as  related  to  that  particular  trade,  be  nugatory. 
And  the  principles  laid  down  by  the  fame  learned  judge, 
in  the  cafe  of  Tternay  v.  Ether'mgton>  (a)  feem  to  war- 
rant this  diftin&on. — The  two  following  cafes  will 
{hew,  that  the  rifle  continues  on  goods  on  board  a  com- 
mon public  lighter,  though  hired  and  employed  by  the 
owner  of  the  goods  for  the  purpofe  of  landing  them ; 
this  being  done  in  the  ordinary  courfe  of  trade. 

An  infurance  was  made  on  the  (hip  Sophia ,  and  on  goods 
on  board,  "  At  and  from  Grenada  to  London  ;— on  tho> 
{hip  till  moored  24  hours,  and  on  the  goods,  till  difcharged 
and  fafely  landed."— In   an  a£Uon  on  this  policy,  the 
declaration  ftated,  that  before  the  goods,  whkh  confifted 
of  fugars,  were  difcharged  and  landed,  they,  by  the  per* 
ils  of  the  river  Thames,  and  the  waters  thereof,  were 
waflied  away  and  loft. — On  the  trial  it  appeared,  that 
the  owners  of  the  goods,  for  the  purpofe  of  landiqg 
them,  had  employed  one  of  the  public  lightermen,  who 
work  on  the  river  for  hire,  and  whofe  lighters  are  num- 
bered and  entered  at  Waterman's  Ha/I,  without  which 
no  lighter  is  allowed  to  work  on  the  river.     On  board  of 
this  lighter  were  put  57  hogfheads  of  fugar ;  and  there 
were  two  men  on  board,  (the  ufual  complement   for  a 
lighter,)  befid?  the  fecond  mate  of  the  {hip.     The  lighter, 


(a)  Sup.  164. 
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as  it  was  proceeding  to  tie  fiiore,  ftruck  opOft  the  *n* 
char  of  a  (hip!  and  funk  through  unavoidable  accident, 
and  without  any  imputation  of  negligence  in  any  perfon 
on  board.  The  fugars  being  much  damaged,  the  plain* 
tiff  went  for  the  average  lofs.— On  the  part  of  the  de- 
fendant, it  was  contended,  that  though,  by  die  policy* 
the  rifle  was  to  continue  till  the  goods  were  fafely  landed, 
and  this  was  understood  to  mean,  by  the  (hip's  boats, 
yet  the  cuftom  of  trade  had,  in  feme  inftancts,  filbfli* 
tuted  lighters.  But  here  the  merchants  had  taken  upon 
ihemfelves  to  employ  the  lighter,  and  this  not  being  ia 
die  conrfe  of  trade,  the  underwriters  were  discharged 
from  the  fobfequeut  lofs  *  for  a  merchant  may,  for  his 
own  convenience,  depart  from  the  ufiial  courfe  of  trade* 
—Mr.  Juftice  Butler,  in  his  addrefs  to  the  jury,  faid| 
^— "The  Aeci&m  of  this  canfe  depends  on  the  ufage* 
but  the  faft  of  nfage  being  once  eftabliihed,  the  queftioa 
whether  the  underwriter  is  liable  or  not  is  matter  of  law* 
Bs*  it  belongs  to  the  jury  to  fay,,  whether  that  which 
has  been  done  here,  be  or  be  not  within  the  ufua!  courfe 
of  trade*  The  diftra&on  is  between  p*blk  lighters, 
and  thofe  which  are  the  property  of  the  merchant,  and 
work  only  for  him.  Public  lighters  have  ijlamp  <f  author- 
ity. They  are  entered  at  WaUrmatft  Hall,  Tlie  cafe 
of  Sparrow  v.  Carruthers,  does  not  affeft  this  cafe.  If 
a  merchant  will  not  fend  public  lighters,  it  fhall  be  a  de- 
livery to  him  when  the  goods  are  put  on  board  his  own 
lighter.  Bat  lightermen,  appointed  by  the  waterman's 
company,  are  public  officers,  and  have  a  public  credit."— 
The  jury  adopted  this  opinion,  and  found  for  the  plaintiff. 

A  (hip  and  goods  were  infured  from  Pettrflmrgh  to  The  cenfignet 
Zombft*  In  an  a&ion  upon  the  policy,  it  appeared,  that  *ffijVJ£ 
the  ihip  and  cargo,  -confifting  of  hemp,  arrived  fafe  in  empbytacom* 
the  Thames .-  lliat  the  plaintiffs  being  the  confignees  of  ™  ^&h££ 
the  goods,  employed  a  lighterman  belonging  to  one  of  thtm.  in  th* 
the  public  lighters,  entered  at  Wattrmari%  Hall,  to  land  ^ac^Hght! 
the  hemp:  That  the  hemp  was  damaged  on  board  er  »  funk  hy 
the  lighter,  but  without  any  negligence  imputable  to  S^JSJjE 
the  lighterman:  That  it  is  the  conftant  practice  for  mer-  a  to&  within 
chants  in  the  Rujfian  trade  to  land  their  goods  by  means  of  th<  v°llct' 

Z  lighttrS,     Hurry         and 

other*  V-  *•£• 
Mm.  Apt  CM. 
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lighters,  and  that  there  are  no  other  lighters  now  in  ufe 
among  the  merchants,  but  the  public  lighters. — Upon 
thefe  fa&s,  a  verdift  was  found  for  the  plaintiffs,  with 
liberty  to  the  defendants  to  move  to  enter  a  nonfuit,  on 
the  ground,  that  the  infurance  was  difcharged  by  the 
delivery  of  the  hemp  into  the  lighters  employed  and 
paid  by  the  consignees  of  the  cargo. — Upon  this  being 
moved,  tt  was  contended  on  the  part  of  the  defendants, 
that  the  rule  laid  down  in  the  above  cafe  of  Sparrow  v. 
Carrvtbersy  (a)  muft  apply  to  this  cafe,  the  pofleffion  of 
the  goods  being  altered,  by  the  owner  taking  them  into- 
his  own  cuftody  ;  and  that  it  made  no  difference  whether 
the  lighter  was  public  or  private,  becaufe  the  perfon  who 
hired  it,  made  it  his  own  pro  hdc  vice,  and  that  the  goods, 
while  on  board,  it,  were  completely  in  his  own  cuftody. 
—But  the  court  (b)  determined  that  the  defendants  were 
anfwerable  for  the  lofs  which  happened  in  the  lighter.— 
Mr.  Juftice  Heath  fakl, — "  The  queftion  in  this  cafe  is, 
whether  the  goods  infured  have  been  fafe/y  landed,  within 
the  meaning  of  the  policy.     To  every  part  of  the  policy 
we  muft  give  effect.     It  is  admitted,  that  the  unloading 
of  Rtifiian  fhips  is  entirely  carried  on  by  public  lighters, 
and  that  no  private  lighters  are  ever  employed  in  that 
bufinefs.    Then,  what  effect  is  to  be  given  to  the  words, 
« until  tbe4 goods  anfafely  landed"  if  they  do  not  extend 
.to  the  goods  when  on  board  the  public  lighter ;  for  in  no 
©ther  manner  can  they  be  fafely  landed.     It  is  true,  that 
the  matter  and  owners  of  the  flap  were  difcharged,  when 
the  goods  were  put  into  the  lighter  ;  but  the  freight  and 
infurance  are  not  commenfurate ;  the  latter  is  far  more 
extenfive  than  the  former.     As  to  the  cafe  of  Sparrow  v- 
Carrutbersy  I  think  it  ought  not  to  be  extended.     It  was 
only  a  nift  prius  decifion*  which,  though  often  cited,  has 
never  been  recognifed.      I  do   not  mean,  however,  to 
quarrel  with  that  decifion." — Mr.    Juftice   Rooke  faid,-— 
« I  cannot  agree,  that  this  cafe  depends  on  the  queftion,. 

who 


(a)  Sup.  165— (b)  Heath,  Rooie,  and  Cbambre,  Jullices* 
Lord  Eldou,  C.  J.  was  abfcnt. 
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who  employs  the  lighter.  Whether  it  be  employed  by 
the  owner  of  the  goods,  or  the  owner  of  the  fhip,  the 
danger  is  the  fame,  and  the  rifk  of  the  infurer  ought 
alfo  to  be  the  fame." — Mr.  Juftice  Chambre  faid, — **  The 
argument  for  the  defendants  refts  entirely  on  the  cafe  of 
Sparrow  v.  Carruthers.  I  do  not  wifh  to  (hake  the  au* 
thority  of  that  cafe ;  nor,  indeed,  is  it  neceflary  to  do 
fo :  But  I  cannot  help  obferving,  that  if  the  decifion  had 
been  different,  I  fhould  have  been  better  fatisfied  with  it. 
The  only  ground  upon  which  it  can  be  fupported,  is, 
that  the  owner  of  the  goods  completely  accepted  them, 
and  difcharged  the  owner  of  the  fhip  from  any  further 
concern  in  them,  (a)  But  the  cafe  before  Mr.  Juftice  Buf- 
fer (h)  has  more  weight  with  me.  In  the  prefent  cafe, 
I  rely  on  the  words  of  the  policy,  and  the  known  and 
fettled  ufage  of  the  trade." 

Though  the  rifk  on  goods,  according  to  the  ufual  The  ptfcytf- 
words  of  the  policy,  is  to  continue  till  they  are  difcharged  *?**•.  praec- 
and  fafely  landed  at  the  port  of  delivery,  this  is  not  to  be    of  delivery,  on- 

underftood  as  an  authority  to  prolong  the  rifk  after  the   **  tUlthef°«fc 

'         *  °  can  be  coove« 

{hip's  arrival  at  her  port  of  delivery,  for  any  indefinite  niemly  landed 

length  of  time,  at  the   pleafure   of  the   infured.     The  uxd  °°  ^K": 
fair  conftruftion  of  this  claufe  is,  that  the  goods  fhall 
remain  under  the  protection  of  the  policy  for  a  reafonaUt 
thm,  till  they  can  be  conveniently  landed,  and  no  longer. 

As,  where  an  infurance  was  made  from  London  to  Port  A  fhip  is  de- 

Endick,  on  the  coaft  of  Africa,  on  the  fhip  till  moored  ^V2/*« 

at  anchor  24  hours,  and  on  goods  u  ////  difcharged  andfafefy  before  flit  can 

,  kmded.n     The  fhip  arrived  on  the  coaft  on  the  6th  of  May,  ^heVguW 

and  was  captured  by  the  French  on  the    4th   of  June*  courfe  of  tradc^ 

The  trade  is  carried  on  by  barter  on  board  the  veffel,  ^J^S; 

and  the   goods   afterwards  fent  on  fhore  in  boats,  ami  00  unneceflary 

delay. 


gums 


Parkimfon  v.C«/» 
//>*-,   at  N.   P. 


(*)  If  that  be  afufficient  ground  to  fupport  the  cafe  ofSpar-  Park  314. 
row  v.  Carruthers >  might  not  the  like  decifion  be  fupported  on 
the  fame  ground  in  the  prefent  cafe;  for, from  the  time  the  goods 
were  put  into  the  plaintiff's  lighter,  the  owners  of  the  fhip  loft 
all  control  over  diem,  and  were  therefore  difcharged  from  all 
further  concern  in  them.  But,  as  Mr.  Juftice  Heath  very  juftly 
obferves,  'the  freight  and  infurance  are  not  commenfu^atc.,  In  < 
truth,  the  infurer,  in  fuch  cafe,  continues  liable  after  the  owners  of 
the  {hip  arc  difcharged.— {b)  Rucier  v.  Lond.  /fjfur.    Sup.  1 66. 
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gums  brought  back.  In  this  cafe,  the  discharge  of  the 
cargo  was  not  begun,  the  gums  not  having  been  brought 
down  to  the  coaft,  but  no  delay  was  ufed. — In  an  action 
on  the  policy,  it  was  contended  on  the  part  of  the  de- 
fendant, that  by  the  cuftom.  of  this  trade,  the  rifk  on 
the  goods,  as  well  as  on  the  fliip,  ended  in  24?  hours  after 
her  arrival  on  the  coaft,  and  that  the  rifk  on  the  cargo* 
while  on  the  coaft,  was  protected  by  the  homeward  pol- 
icy, which,  in  this  inftance,  was  at  15  guineas  per  cent. 
—Lord  Kenyort)  who  tried  the  caufe,  refufed  the  evi- 
dence both  of  the  homeward  policy,  and  of  the  fuppofed 
ufage,  (which  he  had  on -a  former  occafion  admitted 
againft  his  own  opinion,  and  on  which  a  new  trial  had 
been  granted,) £0  qualify  the  clear  and  unequivocal  lan- 
guage of  the  policy,  which  covered  the  rifk  till  the  goods 
were  landed.  He  faid,  that  if,  in  landing,  any  unneceffary 
delay  had  been  ufed,  that  might  amount  to  fomething  in 
the  nature  of  a  deviation  \  but  that  did  not  appear  to  be 
the  cafe  in  the  prefent  inftance. 
Yet,  if  Ae  ear-  Yet,  where  a  factor,  after  a  fliip's  arrival  at  her  port  of 
St^loidb1"  difcharge,  fells  the  cargo  on  board,  without  unloading, 
and  the  vendee  and  the  buyer  of  the  goods  contracts  for  the  freight  ot  * 

fr ^foTit  to  thftP  to  fome*  othcC1,  Port  *  but  before  the  &iP  tweaks 
another    port,  ground,  fhe  meets  with  an  accident  and  is  loft. — In  this 

^chmed*  *  ca^f  tbe  *n^urers  are  difcharged  ;  for  the  property  being 

changed,  and  freight  contracted  for  de  novo,  it  is  the  fame 
as  if  the  goods  had  been  landed,  (a) 

But  the  genet-       But  the  following  determination  will  (hew  that  where, 

wnttolled*  b£  *T the  ufa8e  of  a  Partiadar  ttade»  "t  is  cuftomary  to  keep 
the  ufage  of  a  the  goods  on  board  the  fhip  even  beyond  the  time  when 
g^1*1**         they  might  be  conveniently  landed,  on  account  of  the  (hip's 

crew  being  neceflarily  employed  in  other  bufmefs,  the  rifk 

will  continue  till  the  time  when,  in  tie  courfe  of  that  trade* 

they  are  ufually  landed. 

Afhipandgoodt       An  infurance  was  made  on  two  {hips,  and  on  goods  on 

Secoaftofxl!  *"**>  "  From  Dartmouth  to  Watetfird>  and  from  thence 

hrador.        The  £q, 

goods  are  left  

a  long  time  on  '   '  ■    ■    ■     ■  ■ 

bo«d  after  the  ^  Q^g^  ^^  rf  ^^  ^ 
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to  the  port  or  ports  of  difcharge,  on  the  coaft  of  Lairs-  ihip  arrives  at 
dor ;  on  the  flips,  till  moored  at  anchor  24  hours,  and  uibein^ufnal 
on  the  goods,  until  the  fame  Jhould  be  there  difcharged  and  ">   d»«  fiflung 
fafely  landed." — The   two    ihips  arrived  on  the  coaft  of  place>  *hc  ^ 
Labrador  :    the  one  on  the  22d  of  June,  the  other  on  the  ««  tht  good* 
14th  of  July  1778  ;  and  from  the  time  of  their  arrival,        J^L. 
the  crews  were  employed  in  fifhing,  and  had  taken  out  N*U*  *-&»*— 
none  of  their  cargoes,  except  at  leifure  hours,  fuch  things  wy''   "*  * 
as  were  immediately  wanted.     On  the  13th  of  Auguft,  an 
American  privateer  entered  the  harbour,  and  took  both 
veflels. — In  an  altion  on  the  policy,  to  recover  the  value 
of  the  goods,  the  defence  was,  that  there  had  been  an  un- 
necefiary  delay  in  unloading  the  cargoes,  and  that  the  loft 
was  therefore  imputable  to  the   negligence   of  the  in* 
Cured.    On  the  other  hand,  the  plaintifis  relied  on  the 
words  of  the  policy,  and  the  ufage  of  the  trade,  which 
they  proved  to  have  been  for  three  years,  to  proceed  in 
voyages  of  this  fort  as  the  ihips  infured  had  done*    It 
appeared  that  the  plaintifis  had  the  only  warehouses  on 
the  coaft  of  Labradoq,  but  that  they  were  not  fufficient 
to  hold  the  goods,   if  they  had  been  landed ;    that,  in 
chartering  ihips  for  this  trade,  it  was  ufual  to  ftipulate 
that  they  ihould  have  60  days  allowed  for  difcharging  \ 
and  that,  in  faft,  they  were  fometimes  longer.    That  in 
the  Newfoundland  trade,  it  was  ufual  to  keep  their  goods 
feveral  months  on  board,  and  fometimes.  even  till  they 
have  part  of  their  homeward  cargo  of  fi£h    on  board } 
that  the  firft  objeft  is  to  catch  fiih,  and  they  unload  only 
when  they  cannot  fifli;    and  that  the  old  cargo  being 
chiefly  fait  and  proviiions,  is  gradually  taken  out  as  it  is 
confumed. — Upon  this  evidence  the  plaintiffs  had  a  ver- 
dict.— The    defendant  moved    for   a  new  trial,  on  the 
ground,    that  the  policy  on  the  flips,   having  exprefied 
24  hours  after  their  fafe  arrival  as  the  duration  of  the 
riik  on  them,  no  underwriter  could  fuppofe  that  he  was 
to  be  liable  for  the  goods  far  50  or  t>0  days  longer  5  that 
the  fair  conftruftion  of  the  policy  was,  that  the  goods 
were  to  be  protected  a  rqafonable  time,  and  until  they 
could  be  conveniently  landed  j  that  evidence  of  the  ufage 

of 
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of  this  particular  trade  ought  not  to  have  been  ad- 
mitted ;  and  that  a  fpecial  claufe  might  have  been  in- 
ferted  in  the  policy  for  protecting  the  (hip  and  goods 
during  her  flay. — But  the  court  held,  that  the  infurer 
was  liable  for  this  lofs. — Lord  Mansfield  faid  ; — «  The 
•  trade  of  fifhing  on  the  banks  of  Newfoundland,  efpecially 
from  the  weft  of  England,  has  been  known  and  prac- 
""*  tifed  for  many  years.     Since  the  treaty  of  Paris,  a  new 

trade  has  been  opened  to  Labrador.     The  infurance  here 
is  on  the  mips,  and  the  goods  till  landed.     The  defendant 
fays,  the  plaintiffs  have  been  guilty  of  unreafonable  de- 
lay in  landing  them.     That  queftion  was  to  be  tried  by 
the  jury,  and  could  only  be  decided  by  knowing  the  ufual 
I*ery    under-  practice  of  the  trade.     Every  underwriter  is  prefumed  to 
foroed  to  know         acquainted  with  the  practice  of  the  trade  he  infures, 
the  pra&ice  of  whether    recently    eftablifhed   or  not.     If  he  does  not 
the  trade   he  jmow  ;t    he  ought  to  inform  himfelf.     It  is  no  matter  if 

mlnres  in,  tho  *  ° 

recently  eftab-  the  ufage  has  only  been  for  a  year.  This  trade  has  ex- 
h&ed.  ifted,  and  has  been  conducted  in  the  fame  manner  for 

Th  f  f  three  years«  It  is  well  known  that* the  fifhery  is  the  ob- 
another  fimilar  ject  of  the  voyage  ;  and  the  fame  fort  of  fifhing  is  carried 
trade  may  be   Qn  jn  ^    fame  fQTt  Qf  w      at  Newfoundland.     The  point 

given    in    evi-    #  j  j  r 

dence,  to  (hew  is  not  analogous  to  a  common  law  cujlom  ;  and  the  evi- 
the  practice  of  ^ence  0f  a  ufage  of  a  fimilar  trade  at  Newfoundland  was 

a  newly  eftab-  °  •/ 

Lihed  trade.        admiflible." 

2.     Upon  the  Ship. 

When  the  rifk  UPON  the  pip,  the  riik  in  fome  countries  is  made  to 
tax  the  fhip  be-  commence  from  the  time  fhe  begins  to  take  in  her  firft 
jib*  an    en  s.   gOOCjs  or  Dallaft,  ^j  t0  continue  till  after  fhe  arrives  at 

her  place  ofdeftination,and  is  entirely  difcharged.  In  others, 

the  rifk  is  made  to  end  twenty-one  days  after  the  fliip's 

Is  Frame.  arrival  5  or  fooner  if  fhe  be  unloaded,  (a) — In  France,  if  the 

time  of  the  rifk  on  the  fhip  be  not  regulated  by  the  con- 
tract, it  runs  from  the  time  fhe  fets  fail,  till  her  arrival 
at  her  port  of  destination,  and  till  fhe  be  there  anchored 
and  moored  at  the  quay,  (b) 

In 


(a)  I  Mag.  47. — (I)  Ord.  of  Louis  XIV.  tit.  Contratt  a  la 
grcfa;  art.  5*  Vid.  Valin  on  this  art  Potbier,  h.  t.  n.  6y  Emt* 
rig.  torn.  2.  p.  14.  -  .... 


If  an  infamce 
be  from  a  place, 
the  riik  &on 
not  commence 
till  her  depar- 
ture friaa 
thence. 
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*  In  England,  the  commencement  of  the  riik  on  the  (hip    lo  AtjW. 
varies  in  almoft  every  cafe.     In  outward-bound  voyages, 
it  is  generally  made  to  commence  from  her  beginning  to 
load  at  her  port  of  departure. 

Sometimes  privateers  on  a  cruife,  fhips  engaged  in 
the  coafting  trade,  or  in  ihort  voyages,  are  infured  for  a 
limited  period  of  time ;  and,  in  fuch  cafes,  the  rifle  com- 
mences and  ends  with  the  term,  wherever  the  (hip  may 
then  happen  to  be. 

If  a  ihip  be  infured  from  the  port  of  London  to  any 
other  port,  and  before  (he  breaks  ground,  an  ac- 
cident happen  to  her,  the  infurers  are  not  anfwerable; 
for  the  riik  does  not  commence  till  (he  fets  fail  on  her 
departure  from  the  port  of  London :  But  if  the  infurance 
be  "  at  and  from"  the  port  of  London,  the  infurers  are 
liable  for  any  accident  that  may  happen  to  her,  from  the 
time  of  fuhfertbing  the  policy. 

When  a  (hip,  expected  to  arrive  at  a  certain  place  abroad, 
is  infured  "  at  and  from"  that  place,  or  from  her  arrival  the  policy* 
there,  the  ri(k  begins  from  the  firft  moment  of  her  arrival  ***/""• 
at  the  place  (pecified;  and  the  words  "firft  arrivaT9  are 
implied,  and  always  underftood  in  policies  fo  worded. 
The  riik  in  fuch  cafes  continues  there  as  long  as  the 
(hip  is  preparing  for  the  voyage  infured:  But  if  all 
thoughts  of  the  voyage  be  laid  afide,  and  the  (hip  be 
fuffered  to  lie  there  for  a  length  of  time,  with  the  own- 
er's privity,  the  infurer  is  not  liable ;  for  this  would 
be  to  (ubjeA  him  to  the  whim  and  caprice  of  the  owner, 
who  might  choofe  to  let  the  (hip  lie  and  rot  there,  (a) 

In  fome  foreign  countries,  the  riik  on  the  (hip  is  made   ObjeAiow   to 
to  continue,  as  we  have  already  obferved,  till  (he  is  en-  ^  b^LJJ* 
tirely  difcharged.     In  others,  it  continues  for  twenty-one  policies. 
days  after  her  arrival ;    unlefs  (he  be  fooner  unloaded. — 
But  in  Englifb  policies  it  is  ufuaUy  made  to  continue  only 
4  until  thejbip  hath  moored  at  anchor  24  hours  in  goodfqfetyS 
— Magens  obje&s,  and  not  without  reafon,  that  freight  is 
not  earned  till  the  cargo  is  completely  difcharged,  and 


as 


(a)  Per  Lord  Ch.  Hardwictet  in  Mottcux  v.  Lend.  Afitr. 
1  Ati.  545.  and  in  Chitty  v.  Selwyn,  a  Atk.  359.  Vid.  Bird 
▼.  Atfleton,  %  T.  R.  562,  fup.  59. 
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The  infurer  is 
liable  for  do 
Jofs  after  the 
time, 
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as  k  is  almoft  impoflible  for  a  fliip  to  unload  in  fo  ftvort 
a  time  as  24  hours,  the  confequence  is,  that  the  freight 
remains  unprotected,  from  the  expiration  of  the  24  hour* 
till  the  fhip  is  difcharged.  Therefore,  fays  he,  in  bot- 
tomry bonds,  and  policies  of  infurance,  on  fhip  and 
freight,  there  fliould  be  a  ftipulation  that  the  riik  (hall 
not  end  till  the  expiration  of  a  certain  number  of  days 
after  the  (hip's  arrival,  (a) 

Where  the  policy  contains  the  ufual  words  « until  fit 
*  hath  moored  at  anchor  24  hours  in  good  fafety,9  the  follow* 
ing  cafe  will  fhew  that  the  infurer  is  anfwerable  for  no 
lofs  after  the  expiration  of  that  time. 
,A  {hip  is  moor-  A  fliip  arrived  in  the  Thames  at  the  wharf  where  flic 
fide°ofa  tier,  was  to  unload,  on  the  12th  of  January,  and  was  laid 
there  being  no  on  the  outfide  of  the  tier,  there  being  no  room  for  her 
vfthin  j— after  o*1  the  infide :  Her  fails  were  unbent,  her  top-mafia 
the  «4  hours  ftj-uck,  three  anchors  out,  and  fhe  was  lafhed  to  another 
from  her  an-  fhip,  and  fo  continued  till  the  19th,  when  feveral  fhips 
chor».-Thc  in-  and  a  quantity  of  ice  drove  athwart  her  ftern,  forced  her 

fureritnotlia-    ^.^  ^  ^   ^    ^^    ioft-_fa  m    aftjon    aga;nft 

7—  an  infurer  on  this  (hip,  Lord  Kenyony  who  tried  the  caufe, 

Bdi,  "at  N.  P.  was  °f  opinion  that  (he  was  completely  moored  on  the 

Par*  z$.  12th  of  January;   and  as  the  accident  did  not  happen 

till  above  24  hours  after  that  time,  the  infurer  was  not 

though      °thc  liable  for  the  lofs. 

caufc  of  the  The  following  cafe  {hews  that  this  rule  holds,  even 
fore  the  (hip's  where  the  lofs  arifes  from  a  caufe  which  exifted  ante- 
arrival.  J  he  cedent  to  the  time  of  the  fhip's  being  moored. 
Jmvine°  been  A  ^"P  was  infured  from  Hamburgh  to  London,  and  in  the 
guilty  of  famg-  courie  of  the  voyagethe  mafter  committed  barratry  by  finug- 
th"voyage'the  £*'nS  on  kis  own  acc<>unt  on  the  Englijb  coaft ;  and  for 
fliip   is  felzed  this  fmuggling,  the  fhip,  above  three  weeks  after  (he  had 

on  this  account  ,    .      r  c  .  .  -        _„ 

after  flie  ar-  amved  m  iarety  at  her  moorings  in  the  Thames,  was 
rive»  and  has  feized  by  the  revenue  officers. — In  this  cafe  it  was  de- 
*4Cn  hTunl—  termined  that  though,  by  the  flat.  24  G.  III.  c.  47,  and 
The  infurer  is  the  other  excife  laws,  the  forfeiture  attaches  the  moment  the 
the  forfeiture  offence  is  committed,  and  the  fhip  may  be  feized  at  any 
attached     the  time  afterwards  j  and  though  the  barratry,  in  this  cafe* 

moment      the  °  ' 

offence       was  WS 

committed.  . 


Ltckyer  v.    Qf» 
jlty,  iT.R.22,5 
inf.  €.13,55. 


[a)  Vid.  t  Mag.  t$.  47.     Vid.  Shin.  2^. 


M 
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was  committed  during  the  voyage*  yet  the  underwriters 
were  not  liable  for  this  lofs. — Mr.  Juftice  tViUa*  in  de- 
livering the  opinion  of  the  court,  faid,— «  Though  the 
cuftom-houfe  officers  might  feize  for  the  forfeiture  within  * 
three  years  after  the  fa& ;   and  the  Attorney  General 
might  file  an  information  at  any  time  while  the  fhip  was 
in  being  5    is  the  infurer  during  all  this  time  to  continue 
liable  ?  Suppofe  the  fhip  had  gone  feveral  voyages  after* 
wards ;  add  fuppofe  a  partial  lofe  paid,  and  the  under* 
writer's  name  ftruck  out  of  the  policy,  fhall  an   aftioft 
be  afterwards   brought  upon  the  policy  ?   His  accounts 
could  never  be  fettled,  nor  could  he  be  finally  difcharged 
whilft  the  fhip  was  in  exigence*    Such  a  pofition  woold 
be  monftrous,  and  attended  with  infinite  inconvenience* 
There  muft  be  fome  certain  reasonable  limitation  in  point 
of  time  laud  down  by  the  court,  when  the  infurer  ihall 
be  releafed  from  his  refponfibility.     If  he  be  liable  for  a 
month,  he  may  be  liable  for  a  year,  and  fo  on.     And 
we  all  think  that  the  law  on  infurances  would  be  left 
unsettled,  and  in  much  confufion,  if  any  other  time  were 
fuggefted  than  that  prefcribed  by  the  policy,  namely,  the 
continuance  of  the  voyqgt,  and  the  Jbip'.s  mooring  24  hours  in 

So,  where  an  infurance  Was  made  oh  a  fliip  for  ft*  **      for    A* 

months  *  and  three  days  before  the  expiration  of  that  time*  which  tiiuefhe 

Ihe  received  her  death's  wound,  but,  by  pumping,  fhe  &**her  death's 

was  kept  afloat  till  three  days  after  the  time  ;  it  was  de-  ^YCt  ^   ^ 

termined  that  the  rilk  was  at  an  end  before  the  lofs  hap-  month*  :--Th« 

petted  $  and  that  therefore  the  infurers  were  not  liable,  i^bic 
Upon  the  fame  principle,  if  an  infurance  be  made  on  a        - — ; — 

man's  life  for  a  year,  and  fome  fliort  time  before  the  expU  iw^/e.  »$ 

ration  of  the  term,  he  receive  a  mortal  wound,  of  which  Gr in- "* B- R- 

he  dies,  after  the  year  t  the  infurer  is  not  liable.  Juftice   Will* 

But  before  the  rifk  on  the  fhip  can  be  faid  to  be  com*  *»  LockyZ  v* 

pletely  ended,  fhe  muft  not  only  have  been  24  hours  afo7 ' 

moored  at  anchor  in  her  port  of  deftination,  but  fhe  But  if  the  (hip 

muft  have  been  during  that  time  in  good  fafety>  in  the  fr°m  "«**% 

fulleft    her    mooriags   , 
J^  ±  before  the  14 

'  hours  are  end- 
ed, the  ride 
cootiwcfc 


^■p 
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fulled  fenfe  of  thofe  words.  If,  therefore*  the  fhip  be 
obliged  to  perform  quarantine,  this  does  not  end  the 
voyage.  The  voyage  only  ends  when  the  fhip  is  arrived 
at  her  port  of  defti nation,  and  is  there  moored  24  hours 
in  good  fafety.(a)  And  the  following  cafe  will  fhew, 
that*  if  the  fhip,  before  the  24?  hours  are  expired,  be  or- 
dered to  the  proper  place  to  perform  quarantine,  the  rifle 
"  continues,  though  fhe  do  not  leave  her  moorings  till 
long  after  the  24  hours  are  expired. 
A  (hip,  after       A  fhip  was  infured,  «  At  and  from   Leghorn  to  the 

fct8  "within  W  Port  °*  Lond°n>  and  tiU  there  moored  24  hours  in  good 
the  24  hours,  is  *  fafety." — She  arrived  on  the  8th  of  July  at  Frefb  Wharf % 
ordered  to  the   an<j  moored    but  was  the  fame  day  ferved  with  an  order 

proper  place  to  ' 

perform  quir-  to  go  back  to  the  Hope,  to  perform  a  fourteen  days  quar- 
antine :—The   2n^mQm    The  men  upon  this  deferted  her,  and  the  cap- 

liik  continues*  r  r 

■  tain  on  the  12th  applied  to  be  excufed  going  back,  which 
£am  I  Str  Pe^ition  was  adjourned  to  the  28th,  when  he  was  ordered 
1148.  back. '  On  the  30th  fhe  went  back,  performed  quaran- 

tine, and  then  fent  up  for  orders  to  air  the  goods,  which 
he  could  not  do  till  the  14  days  were  expired ;  but  before 
the  fhip  returned,  fhe  was  burnt  on  the  23d  of  jfvgu/L-— 
It  was  ruled  (b)  that  though  the  fhip  was  fo  long  at  her 
moorings,  yfet  fhe  could  not  be  faid  to  be  there  in  good 
fafetjy  which  muft  mean  the  opportunity  of  unloading  and 
difcharging;  whereas  here*  fhe  was  arretted  within  the 
24  hours,  and  the  hands  having  deferted,  and  govern- 
ment having  taken  time  to  confider  the  petition,  there 
was  no  default  in  the  matter  or  owners. 
I    '      The  following  cafe  will  Ihew  that,  upon  the  fame 
befciaed^ther  principle,  if  the  fhip,  on  her  arrival  at  her  port  of  def- 
port  of  delivery  tination,  be  fubjeft  to  feizure  under  an  embargo  and  a 
in  die  aihours.  declaration  of  reprifals,  and  fhe  be  in  faft  feized,  within 

the  24  hours,  though  fhe  be  permitted  afterwards  to  land 
her  cargo,  the  infurer  is  liable. 
A  (hip  arrives       A  fhip  was  infured  «  from  Bilboa  to  Routn>  and  till 
ddU^tion^nd  2*  hours  moored  "*  Safety  there.w— -The  fhip  arrived, 

finds  an  embar-  "  '  but 

go  laid  there,    - 

■  upon  which  (he      " 

ki£?mA  **  (")  VicL  CWra''  **  *  ""*  lS<~W)  **  N'  P#  P"*4*1?  b* 
The    infuren  ^u*  C  J« 
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bat  an  embargo  had  been  laid  on  all  Engtifb  veflels  in  are  liable,  tho* 
that  port.  The  captain  went  on  fhore  the  day  he  arrived,  ^^la^dhCT 
and  the  next  day  the  embargo  was  laid  on  his  {hip.  He  cargo  and  de- 
was  afterwards  permitted  to  land  his  cargo,  which  he  JjJ2«wei!  *** 
delivered  to  his  consignees,  but  the  fhip  was  detained  ■ 

as  prize,  and  the  captain  and  crew  allowed  fubfift-  ^S^^^% 
ence,  as  prifoners  of  war,  from  the  time  of  their  ar-  Piatt  an. 
rival. — In  an  action  on  the  policy,  it  was  ruled  by  Lord 
Kenyon,  that  the  fhip  was  as  much  within  the  power 
of  the  enemy,  as  if  a  guard  had  been  put  on  board  the 
moment  fhe  arrived.  She  could  not,  therefore,  be  faid 
to  be  24*  hours,  or  a  minute,  moored  infafety,  as  far  as 
relates  to  the  infured  ;  for  immediately  on  entering  the 
port  fhe  was,  to  all  intents  and  purpofes,  captured  by  the 
French* 

When  the  voyage  infured  is  defcribed  in  general  terms,  If  the  rifle  on  a 
as  "from  A.  to  B."  without  expreffing  how  long  after  ^.^J^ 
her  arrival  the  infurance  is  to  continue;  it  has  been  it  has  been 
holden  that  the  rifk  upon  the  fhip  continues  till  fhe  has  J^J^JjhJJJ  £ 
been  unloaded  and  difcharged  from  the  voyage.  (*)r—  unloaded  and 
And  though  St  feems  reafonable  that  an  infurance  on  the  d"cn*I*€«' 
fhip,  for  the  voyage  from  A.  to  J?,  generally,  fhould  con-  yet  an  inf  r- 
tinue  till  the  object  of  the  voyage  is  accompliihed,  that  ance  to  Jam*f 
is,  till  her  cargo  is  landed;  yet,  in  the  following  cafe  ''^^foj^jj 
it  was  determined  that  an  infurance  upon  a  fhip  to  Ja-  thejiiuphasan- 
maica  generally ,  ends  as  foon  as  fhe  moors  24  hours  in  any  chored»4hoor« 
port  in  the  iiland,  and  does  not  continue  till  fhe  comes  to  there,  though 
her  laft  port  of  delivery.  ^JV^h  -° 

f  J  be  delivered  in 

*     A  fhip  was  infured  "  From  London  to  Jamaica"  gen"   different  place*. 

trolly;    and,    by  a  fubfequent  policy,    fhe  was  alfo  in-    ^/^ \  Cowm 
fured,    **At  and  from  Jamaica   to  London? — The   fhip,   %,!  BL  417 
having  touched  for  fome  days  at  one  port  of  Jamaica,   tnd4i*. 
was  loft  in  coafting  the  ifland,  but  before  fhe  had  de- 
livered all  her  outward  bound  cargo  at  the  other  ports 
of  the  ifland. — The  fhip   was  what  is   called  a  general 
fhip ;  that  is,  fhe  was  advertifed  at  Lloyd's  coffee  houfe, 

as 


(a)  R.  Anon.  Siin*  243* 
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as  bound  to  the  ifland  generally  ;  and,  by  the  courfe  of 
trade,  to  touch  at  the  feveral  ports  of  the  ifland,  there  to 
deliver  ibme  goods  and  take  in  others. — In  an  action  on 
the  homeward  policy,  in  order  to  fhew  where  the  home- 
ward rift  commenced,  it  was  neceflary  to  fhew  at  what 
time  the  outward  rifk  determined  ;  and  after  an  examin- 
ation of  merchants  as  to  the  cuftom,  it  was  decided  by 
a  fpecial  jury  that  the  underwriters  on  the  homeward  pol- 
icy were  liable  for  the  lofi,  being  of  opinion  that  the 
outward  rift  ended  when  the  fhip  had  moored  twenty- 
four  hours  in  any  port  of  the  ifland ;  and  did  not  con- 
tinue till  Ihe  came  to  the  laft  port  of  delivery. — Upon  a 
motion  for  a  new  trial,  Lord  Mansfield  faid  that  the 
inclination  of  his  opinion  was  the  contrary  way.  But  as 
the  caufe  had  been  thoroughly  tried,  and  no  new  light 
could  be  thrown  on  it,  he  was  againft  granting  a  new  trial* 
TJhe  other  judges  concurred,  and  Mr.  Juftice  Wilmot  faid 
he  was  of  opinion  that  the  verdict  was  right,  the  fhip 
having  arrived  at  Jamaica,  the  firft  port  fhe  came  to  trade 
in. 
General  infur-       So,  where  an  infurance  was  made  on  the  fhip  Pa- 

an?  goods  to  l\fer  ^d  goods  on  board,  "At  and  frqm  Georgia  to 
Jamaita.  The  "Jamaica,  and  till  moored  24  hours  in  fafety."— The 
charging  part  *k*P  arrived  at  Montego  Bay,  where  fhe  moored  and  re- 
of  her  cargo  at  mained  nearly  a  month,  and  the  agent  of  the  infured  fold, 
chartered  *  for  anc*  delivered,  the  greateft  part  of  her  cargo  to  merchants 
anothervoyage,  there.  The  captain  then  chartered  the  fhip  to  proceed 
to  deliver  the  ^rom  t^ence  to  &•  Anni%,  and  there  take  in  a  cargo  fop 
red  at  another*  London ;  and  it  was  verbally  agreed  that  the  remainder  of 
Jiri— The  rifle  the.  cargo,  which  was  lumber,  fhould  be  carried  as  hallajl 
ended  on  both  {6  SL  Anne's.  Accordingly  the  (hip,  after  taking  in  ibme 
atdie^rft'Soit!  ^u^k,  proceeded  toward  St.  Anne's,  but  was  loft  in  her 
—  paflage  thither* — In  an  action  on  the  policy,  it  was  urged 
ibtfh  2t  iJfp"  *°r  ^e  plaintiff^  that  the  policy  being  in  general  t;erms, 
Jfr.  Rep.  412,  « to  Jamaica,"  it  meant  to  include  all  the  ports  in  that 
r.*rk  3&  ifland,  at  which  .any  part  of  the  cargo  was  to  be  deliv- 

ered j    and  therefore,  upon  fuch  an  infurance,  the  Jhip 
may  go  from  port  to  port ;    but  at  all  events,  the  goods 
.    were"  protected  by  the  policy  till  they  were  all  dij charged 


^ 
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and  fafdy  landed. — But  Lord  Kenyon,  who  tried  the  caufe, 
held  clearly  that  the  rifle  on  thejbsp  ceafed  on  her  being 
moored  24  hours  in  the  firft  port  of  the  ifland,  for  the 
purpofe  of  unloading  .—He  faid  that,  when  a  fhip  is  infured 
to  any  particular  port  of  delivery,  if  by  ftrefs  of  weather 
fhe  be  forced  into  a  different  port,  and  there  difcharge 
part  of  her  cargo,  fhe  is  neverthelefs  protected  by  the 
policy  till  fhe  arrives  at  her  port  of  delivery.  But  it 
appearing  in  evidence  that  Montcgp  Bay  was  the  original 
destination  of  the  cargo,  and  that  its  not  being  wholly 
delivered  there,  was  only  prevented  by  the  new  agree- 
ment, he  held  that  nothing  could  be  recovered  for  the 
lofs  of  goods.  For  a  fhip,  infured  to  Jamaica  generally 
cannot  be  permitted  to  go  from  port  to  port,  round  the 
whole  ifland,  for  the  purpofe  of  unloading,  efpecially 
where,  as  in  this  cafe,  the  fame  perfon  is  owner  of  both 
fhip  and  goods. 

In  France  it  was  ufual  to  infure  to  the  French  Weft 
India  iflands  generally  j  and,  in  fuch  cafe,  the  rifk  on 
goods  continued  till  they  were  landed  at  their  refpective 
places  of  deftination ;  and  on  the  Jbipf  till  fhe  had  dis- 
charged her  cargo  at  the  laft  of  thofe  places. — But  where 
the  fhip  had  difcharged  all  but  a  fmall  part  of  her  cargo, 
amounting  to  about  one  per  cent,  on  the  whole,  and  had 
begun  to  take  in  her  homeward  cargo,  the  riik  on  the 
fhip  was  confidered  as  at  an  end,  and  the  infurer  di£» 
charged,  (a)      y 

But  they  hold,  that  fo  long  as  any  considerable  part  of 
the  cargo  remained  on  board,  the  riik  continues,  though 
part  of  the  homeward  cargo  be  put  on  board. 

As  where  an  infurance  was  made  on  a  {hip  and  cargo 
from  Bourdeaux  to  the  French   Weft  India  IJlands ;    with  • 
liberty  to  touch,  Jlay,  and  trade  at  fuch  ports  or  places  as 
the  captain  Jhould  think  proper*  (£)— -The   fhip  arrived  at 

Jaquemel  ^ 


(0)  Emerigl  torn.  !»  p.  ?a.— (i)  This,  I  conceive,  is  the 
meaning  of  the  words,  '  Touchant  et  faifant  Ichtlle  aux  endroits 
•que  bon  femblera  au  capttaine.'  .  Vid.  Emtrigon's  ex$)a.mt\oa 
of  this  claufe  in  French  policies,  vol.  3,  p-  30, 
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Jaquemel  in  St.  Domingo,  and  there  difpofed  of  part  of 
her  cargo,  and  took  on  board  26  bales  of  cotton,  and 
after  a  ftay  of  five  months,  fhe  failed  for  St.  Louis,  to 
continue  the  fale  of  her  outward  cargo,  and  to  procure 
the  remainder  of  her  homeward  cargo.  On  her  paflage 
thither  fhe  was  chafed  by  three  Englijb  privateers  into  a 
bay,  where  the  captain  landed  as  much  of  the  cargo  as  he 
could,  and  then  fet  fire  to  the  fliip,  to  prevent  her  falling 
into  the  hands  of  the  enemy. — In  a  fuit  to  recover  for 
this  lofs,  the  infurers  contended  that  as  the  infured,  be* 
fore  the  lofs  happened,  had  began  to  take  on  board  their 
homeward  cargo,  this  put  an  end  to  the  outward  voyage, 
and  difcharged  them.  On  the  part  of  the  infured  it  was 
infifted  that  the  26  bales  of  cotton  were  too  inconsiderable 
to  change  the  character  of  the  voyage  from  outward  to 
homeward ;  that  there  was  nothing  in  the  contract  to 
prevent  the  replacing  a  part  'of  the  cargo,  by  goods  of 
the  place  where  the  fhip  touches,  and  that  the  rifk^on 
the  fliip  continues  till  the  outward  cargo  is  all,  or  nearly 
all,  landed— The  infurers  were  condemned  to  pay  the 
lofs.  This  fentence  was  reverfed ;  but,  upon  appeal  to 
the  parliament  of  Bourdeaux,  the  orignal  fentence  was  af- 
firmed, and  the  infured  recovered,  (a) 

It  is  obferved  by  Emerigon  on  this  cafe,  that  as  the 
cargo  was  not  all  difpofed  of  at  Jaquemel,  th#  fhip's  de- 
parture for  St.  Louis  ought  to  be  looked  upon  as  a  con- 
tinuance of  the  voyage,  and  upon  that  principle  the  final 
decifion  was  right :  But  that  it  would  have  been  otherwife^ 
if,  by  the  fale  of  all,  or  nearly  all  the  cargo  at  Jaqucmel% 
the  outward  voyage  had  been  ended. 
The  rife  on  the  In  general,  the  rifle  on  the  rigging,  tackle,  furni- 
farmtureofthe   ture    and  provifions  of  the  fliip  infured,  continues   no 

sup  may  con*  *  * 

tinue       even   longer  than  they  are  attached  to,  or  remain  on  board" 
when  put  on   the  ^jp#     gut  tjle  following  cafe  is  an  authority  to  fhew 

that  where  k  is  neceflary  to  put  thefe  articles  on  fhore 
during  a  repair,  and  this  is  the  ufual  practice  in  fuch 
cafes,  the  riik  continues  on  them  while  on  fhore,  and 

if 


(<r)  Vid.  Emtrig.  torn,  a,  p.  7$.    - 
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If  they  are  loft  or  damaged  by  any  of  the  perils  men* 
tioned  in  the  policy,  the  infured  is  liable. 

An  infurance  was  made  on  the  fhip  Onflow,  "  At  and   The     riggm* 
'•♦from  London  to  any  ports  or  places  beyond  the  Cape   and  tackle  of* 
w  of  Good  Hope,  and  back  to-  London,  free  from  average  fhwe^dunogji 
"  under  10  per  cent.,  upon  the  body,  tackle,  &c.  of  the   **p*»r  »n  the 
"Ihip:  Beginning  the  adventure  from  the   date  of  the'  thcvoj*geAnd 
«  policy,  and  to  continue  till  the  fhip  {hall  have  arrived   ■«.  *>»"*  *>/ 
c«  as  above,  and  there  anchored  24  hours  in  good  fafety."   Th»  is  Thtk 
The  ihip  arrived  in  the   river  Canton  in  China,  where*  within  the  pd- 
flie  was  to  ftay  to  clean  and  refiti  and  for  other  pur- 
pofes.     Upon  her  arrival  there,  all  her  rigging  and  furni-  ***%  ▼•  *•*• 
ture  were,  by  the  Captain's  orders,  taken   out  of  her,    t  *£Mr,  !£u 
and  put  into  a  ftorehoufe  called  a  Bank  Saul,  built  for 
that  purpofe  on  a  fand  bank,  in  the  river,  near  Bank 
Saul  Wand,  in  order  to  be  there  repaired,  and  preferved 
till  the  {hip  fhould  be  heeled,  cleaned,  and  refitted.     Soon 
after,  a  fire  broke  out  in  the  Bank  Saul  belonging  to  a 
Swedijb  fhip,  which  communicated  to  that  belonging  to 
the  Onflow,  and  confumed  it,  together  with  her  rigging 
and  furniture.     It  appeared  to  be  the  univerfal  ufage  for 
many  years,  for  European  (hips,  when  they  arrive  near 
this  Bank  Saul  I/land,  to  unrig  and  depofit  their  rigging 
and  furniture  in  a  Bank  Saul,  in  the  manner  above-men- 
tioned :    And  this  is  for  the  benefit  of  all  perfons   con- 
cerned in  the  fafety  of  the  fhip.    The  fhip  having  been 
again  rigged,  and  put  into  the  beft  condition  the  place 
would  permit,  arrived  in  the  Thames* — Upon   this    cafe 
it  was  infifted  on  the  part  of  the  defendant,  that  though 
the  infurer  was  liable  for  all  lofles   during  the  courfe  of 
the  voyage,  yet  that  this  liability  was  confined  to  lofles  at 
Jea    only  ;  whereas  this  was  a  lofs   on  fhore.     But  the 
court  determined,  after  great  confideration,  that  the  loft 
on  the  Bank  Saul  was  a  lofs  within  the  words,  intent, 
and  meaning  of  the  .policy. — Lord  Mansfield,  in  deliver- 
ing the  opinion  of  the  court,  faid, — "The  tackle,  apparel,   within  the  ;«■- 
and  furniture,  of  the  fhip,  were  irifured  exprefsly  from  tr*1  ^r(h.  ** 
fire  during  the  voyage,  and  until  her  return  to  London,   incumbent  on 
Thefe  being  deftroyed  by  fire,  during  the  voyage,  and   j£e  ^furer  *> 
before  her  return,  is  a  lofs  within  the  general  words  of  arofe  from  a 

the  P*"* not  ^ur* 

ed  agaiali 
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the  policy  5  and  it  was  therefore  incumbent  on  the 
defendants  .to  fhew,  from  the  manner  in  which  it  hap- 
pened, that  it  arofe  from  a  peril  againft  which  they  did 
Describing  the  P°*  infore.  But  the  infurer,  in  eftimating  the  premium, 
voyage  in  the  jnuft  have  confidered  the  ufual  courfe  of  the  voyage, 
«pnsfc  refe*  **&  defcrihing  the  voyage  in  the  policy  is  an  exprefs 
ence  to  all  the  reference  to  the  ufual  manner  of  making  it,  as  much  as 

circumftancea      »r  •  n  j       mt  i        •  • 

attending  it.       "  every  circumftance  were  mentioned.     Ine  only  objec- 
tion was,  that  the  lofs  happened  on  land,  and  not  in  the 
fhip,  or  on  the  water.    To  this  the  obvious   anfwer  is, 
that  neither  the  words,  nor  the  intent,  of  the  policy  make 
fuch  diftindHon." 
finch  a  loft  is  to       So,  in  a  iimilar  cafe,  where  the  {hip's  provifions  were 
beconfidcredin   landed  and  put  into  a  Bank  Saul,  and  there  destroyed  by 
••If ithadhap-   ***  accidental  fire,  the   queftion  was,  whether  thofe  pro- 
pened on  hoard   vifions  were  covered  by  the  policy  5  but  it  was  admitted 

that>  if  they  were,  it  was  to  be  confidered  in  the  fame 
Brmghv.Wbit~  light  as  if  the  accident  had  happened  on  board  tbejbip. 
ao6?        '    *       Every  underwriter  is  prefumed  to  be  fully  converfant 
_  .       in  the  ufual  courfe  of  the  trade  on  which  he  becomes 

Every    under- 
writer it  pre-  an  infurer j  and  therefore,  if  he  does  not  know  it,  he 

Icqwtted  *  m&ht  to  w£orm  bvnfcU,  becaufe  he  will  be  bound  by  the 
with  the  courfe   ufage  of  fuch  trade,  as  much  as  if  it  were  particularly 

whwh'heVc-  "^erte<*  *n  l^e  policy.  This  rule  has  been  already  exem- 
comes  an  in-  plified  in  the  cafe  of  Noble  v.  Kennovuay,  (a)  and  it  is  par- 
™ttm  ticolariy  to  be  attended  to  by  underwriters  upon  Eaft  In- 

dia voyages,  the  policies  on  which  are  fo  unlimited,  as  to 
time  and  place,  that  they  include  the  country  voyage 
there,  and  all  rifks  that  may  be  run  in  confequence  of  any 
new  agreement  made  in  India  to  prolong  the  time  men- 
tioned in  the  charter  party  ;  nor  is  it  neceflary  to  inform 
the  underwriters  of  fuch  new  agreement ;  as  that,  and  s^l 
other  neceflary  information  on  the  fubjeft,  may  readily  be 
had  at  the  India  Houfe.  This  will  appear  by  the  follow- 
ing decisions  on  infurances  of  this  fort. 
.  ,  An  infurance  was  made  on  a   fliip,  « At  and  from 

An    infurance  ** 

upon  an  India   "  Bengal,  to  any  ports  or  places  in  the  Eajl-Indies,  China, 

voyage         in-  « ferRa 

clvdefttfae  rifc  J 

.  .  (a)  Sup.  171. 
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«  Perfidy  ot  el'fe  where  beyond  the  Copt  of  Good  Hope,  for-   °*  the  country 
*"  WarVfe  and  Wkwards,  and  during  her  ftay  at  each   ^/^f e ,/  ^ 
w  place,  uritfl  lifer  arrival  at  London?— Ail  an  action  on    trade. 
this1' poKcf,*' tried  before  Lord  Mansfield,  it  appeared  in    Salvador?  H<+- 
evidence    that     the    charter-party    was    in    the    ufual   *'»*•    3    **r- 
printed  form,  'containing  a  claufe  empowering  the  com- 
pany's fervants  in  India  to  detain  the  fhip  for  any  time 
<hey*  pleafed,   not  exceeding  a  year  from  the  time  to 
^rhich  fhe  wars  chartered.     Tfeat  the  (hip  failed  on  the 
23th  of  March  1762,  arrived  at  Bombay  the  19th  of  Sep-  . 
Umber  >•  left  Bombay  the  4th  of  November  ;  arrived  at  Cal- 
cutta the  5th  of  March  176*3.-— Oto  the  28th  the  prefident 
and  council  entered  into  a  new  agreement  with  the  cap-    • 
tain,  reciting  that  the  charter-party  would  expire  on  the 
11th  of  February    1764,  but  that   it  was  expedient   to 
<detain  the  {hip  in  India*    and  the  captain,  by  that  agree- 
ment, lets  the  lhip  for  a  year  from  that  day. — In  July    ' 
1763,  the  fhip  arrived  a  fecond  time  at  Bombay;    failed 
•  for  Bengalis  December ;  arrived  there  early  in  1764  s  failed 
again  for  Bombay  the  19th  of  March,  and  on  the  21ft  was 
loft. — On  the  3d  of  April  1764,  the  owner  deceived  a 
letter  from  the  captain  dated  the   14th  of  April  1763, 
with  a  copy  of  the  new  agreement,  which  was  publickly 
read  in  a  coffee-houfe.    The  next  day  fome  infurance* 
were  made  by  the  owner,  and  on  the  17th  of  Joly,  other 
xnfurances  were  made :    All  which  were  made  after  this 
letter  was  publickly  read.— 4t  was  further  proved  that  it 
was  very  common  in  this  trade  to  detain  fhips   for  a 
year  by  a  new  agreement}  which  was  very  beneficial  ttf 
the  owners  5    to  whidi  ufage  the  words  of  the  policy  are 
Adapted,  beifig  without  limitation  of  time  or  place,  and 
Without  any  reference  to  the  firft  voyage  :   That  all  this 
might  have  been  learned  at  the  India  Houfe :  But  at  the 
time   of  the   underwriting,  no  mention  was  made,   ot 
gueftion   aiked,  when  the  fhip  failed,  or  when  (he  ar- 
rived, or  whether  {he  was  continued* for  a  year  according  to 
the  provifo  in  the  charter-party  ;   and  none  of  the  under- 
writers defired  to  be  off,  after  they  knew  of  the  new  agree- 
ment to  prolong  the  (hip's  ftay. — The  defence  fet  up 

by 
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« 

The  fpllowiag  cafe  0>ew*that,  e*en  where  tfcejibefty 
is  only  <  to  touch  and.  j#ij^  .yet,  by  the  itfage  of  fch* 
trade,  intermediate  voyag&tare  covered  by  the  insurance. 
Io»10ce  polity,  A  ^P  ***  infured,  w  At  j»d  from  London  to  Madras 
the  liberty  was  "and  Bengal,  beginning  the  rifle  upon,  the  faid  feip,  at  .  . 
T*jk?Jl£  "t***1*"*  vd  fototiohtiiwe  till  the  arrival  of  tbe.&id.  ' 
port,    &c.   in  «  fhip  at  Madras  and  .Bengal)  with  liberty  -to  &*£&>  atrf 

SSgcTf  ">J  «*  «9  #"*  jr^w'in  the  voyaged— The  feip  »-    . 
the  trade,  this  rived  at  Madras,  where,  by  an  order  of  council,  ihewasun*    . 
rifl^nthehft!  l°ao*Oj  m&  (^  £ot  rice  to  ysjagt^nam,  wtxd  her  voyage* 
tcrmediatrroy  to  Bengal  was  poftponed.  .  She  waa  afterwards  ient  to 

•^ Jto^g*/  in  ballaft,,and  was  taken  in  her  pafiage.r^In»an  .  a 

Tatquarfun    v.   aftion    on    the    policy,   Lord   Mansfield*    at    the    trial      » 
HiT'ai  a  m.  thought  that  the  words  of  the  policy  would  not^admtt.-  "  w   •   , 
MS.  s.c.  p*ri  of  fuch  a  latitude  of  conftru&ion,  as  to  ta^e  in  the  in-     "         i 
5°"  terafediate  voyage,  the  words  being  much  narrower  than 

thole  in  the  laft  cafe  *  and  the  plaintiff  was  nonliuted* 
But  this  nonfuit  was  afterwards  fet  afide,  the  court  being   - 
clearly  of  opinion  that  the  riik  continued  during  the  in-       ■  K    \ 
termediate  voyage^*— tLovd  Mansfield feid, — "This  being        f     ^ 
a  policy  on  the  {hip  on  an  India  voyage,  and  the  ufitge*         V  •{ 
as  to  the  intermediate  voyages,   being    motorioop  to  jail.      *  % 
parties,  the  contraft  mnft  be  coniidered  as  referring  fib 
it.     This  ufage  is  that,  when  the  fliips  arrive  at  Madras*, 
the  council  may  fend  them  elfewhere." 
Eut  tfce  general       But  though,  by  the  well  known  ufage  of  any  particular 

libcrt^to^oMch  tra^e  carried  on  by  this  country,  a  voyage  is  fpxnetimes 
and  Aay  at  any  covered  by  the  policy,  which  is  not  within  the  expref% 
P«m  and  PU-  j    q[  t    the  general  rule  is,  that  a.  liberty  «/* 

ce»,  means  only  »    /      »  o  *  . 

places  iu  the  u-  *  touch  at  any  ports  or  places  means  only  places  in  the 
lual  courfc  of  ufU2U  COurfe  of  the  voyage  5  and  this  general  rule  muft  be 

confidered  as  applicable  to  voyages  undertaken  by  the  fhipa 
of"  foreign  nations,  unlefs  the  ufage  of  the  particular 
trade  in  which  they  are  engaged  be  made  known  to 
Britijb  underwriters,  who  cannot  be  prefumed  to  be  con- 
ufant  of  fuch  ufage.  f 

An    infixmnc*       Thus :— An    infurance  was   made,    "  At     and    from 

t^lTt^l  "  Pert  r  Orient  to  Fori di cherry,  Madras,  and  China,  and 
upon  a  voyage  jw*^  *  * 

\oi>or.dicberrydL   « at  and  from  thence  back,  to   the  fliip's  port  or  ports 

C4/«a,  with  lib-  r 

city    to   touch 


«* 


<»  % 


ir-^" 


V 

\ 
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«  o€  drfcharge  in  France,  with  liberty  ta  touch  in  the  wf-<  and  ftay  at 
Kfuard  or  homeward  bound  voyage,  at  the  Ifles  of  France,  S^^jf1*^ 
€tJhurioft3  and  at  all  x>r  any  other  place  or  places  where-  «*<?  *  voyage 
«  (bever."  There  was  alfo  a  claufe  in  the  policy,  «  That  {^^^ 
"the  ihip*  Jn  this  voyage*  might  proceed  to,  and  touch  «>d  ftay»t*jjy 
«r  and  ftay  at,  any  ports  or  places,  as  well  on  this  fide,  S^MrtS 
'  u  as  on  the  other  fide  of  the  Cafe  of  Good  Hope,  without  p**«»  «nth«  u~ 
« ks  being  deemed  a  deviation."    The  Ihip  arrived  at  £  vo^ge. 

.  Pamdkbeny,  and,  after  remaining  there  a  month,  failed       r 

•iov  Bengal  inftead  of  going  to  China.  Having1  wintered,  f9m$  j£mg[  %?l 
and  undergone  a  repair  there,  fhe  returned  to  Pondu 
cherry.  Both  in  going  and  returning  (he  touched  and  took 
in  goods  at,  or  lay  off,  Several  places  ;  and  to  prolonged 
her  voyage  to  and  from  Bengal  much  beyond  the  ufaal 
time.  Having-  taken  in  her  homeward  cargo  at  Pondi* 
cherry,  (he  proceeded  on  her  voyage  back  to  V Orient, 
'  but  was  taken  by  an  Etoglijb  privateer.     In  an  a&ion  on  «. 

-  this  policy,  one  queftion  was,  whether  the  voyage  to 
'  Bengal  was  inftired  by  the  policy,  under  the  general  lib- 
erty to  touch  and  ftay  at  any  ports  or  placej  ? — Upon  this 
point  Lord  Mansfield,  who  tried  the  caufe,  held  clearly 
that  thofe  general  words  were,  by  the  exprefiions  "  out- 
**  word  and  homeward  bound  voyages,"  and  ««  in  this 
«« voyage/*  qualified  and  retrained  fo  as  to  mean  only 
places,  in  ike  vjual  courfe  cf  the  voyage,  to  and  from  the 
places  mentioned  in  the  policy,  (a) 

A  liberty  to  touch  and  Jlay  at  any  ports  or  places  does   *0J  ,*7  /* 
not  authorize  the  infured  to  trade  at  any  of  thofe  places.   doei  not    au- 
Thus:— A    Ihip  was    infured  from   Whitehaven    to    St.   ££" '^A 
MichaeVs,  and  from  thence  to  her  port  or  ports  of  dif-  bulk  and  trade 
charge  in  the  Channel,  *  with  liberty  to  touch  and  ftay  5</##  Vt  Worm 
*cat  any  port  or  ports  on  her  paffage  out." — The  fhip  by  <fr//,  it  N.  \\ 
ftrefs  of  weather  put  into  the  port  of  Dublin,  where'ihe   **+&**-  6l0m 
continued  three  weeks,  and  there  broke,  bulk  and  fold  a 
quantity  of  coals  with  which  foe  was  partly  freighted. — 
Upon  this  coming   out  in  evidence,   Lord  Kvnyon  faid, 
that  the  plaintiff  could  not  recover  under  this  policy,  be- 
caufe  the  liberty  to  touch  and  ftay  at  any  port,  could 
1  •  never 


f    j    ■ *  ■       " 


: 


{a)  Vid.  this  cafe  cited  more  at  large,  icf.  ch.  12,  f  i, 
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never  ^be  extended  to  give  the  infured  a  liberty  of  trading 

at  fiich  port -,  for  that  would  be  to  make  the  underwriters 

hifurea  voyage  not  in  their  contemplation. 

The  rifc  may       iFthe'  voyage  defcribed  in  the  policy  has  really  been 

■be     properly  commenced/ though  at  a  time,  and  under  drcumftances 

though  under  very  different  from  thofe  which  were  in  the  contemplation 

circnmftancca    of  tfte  parties  at  the  time  when  t!he  policy  was  efl&ted  ; 

the  time  of  the  yet,  if  there  be  no  fraud,  mifreprefentation,  or  conceal- 

contraA.  ment  on  the  part  of  the  infured,  this  fhall  be  a  good  conw . 

mencement  of  the  rifk.  *: 

A  (hip  is  infor-       Thus  : — The  Ihip  Timandfn  having  failed  from  Li/bcn  s 
cd  k?ra  A-  to  on  a    voyage  to  Madeira,   and  from    thence  to   Soffit 
fented  as  afpe-  on  tne  coaft  of  Africa,  and  back  from  thence  to  Li/bori,  \ 
cific  part  of  a  the  plaintiff  directed  his  broker  to  make  three  initirances, 
to^c.  "from  ylz'   one  on  three-fourths  of  the*  fliip,  for  the  round  * 
thence  to  <4.  &  voyage,   one  on    threeyfourths  of    the  freight,  on  the 
"  ihip  "    having  voyage  from  Lijbon  to  Madeira,  and  one,  (which  was  the  • 
failed  to  c  is  infurance    in  queftion,)  on  three-fourths  of  the  freight 
Sliced  *o  Yre-  u  fr°m   &ajfi  t0  Lijbon?— The  two  former  were  effected 
turn  to  B.  from  without  any  difficulty  ;    but  the  broker  was  not  able  to 
AilTto  a.  and   get  tne  third  underwritten  at  the  fame  time,  on  account 
b  captured  on  cf  the  diftant  period  at  which  the  rifk  was  to  commence  : 
hack     V°from  However,  on  a  reprefentation  fome  time  afterwards,  that 
thence  to  j?.--  ^e  had  received  intelligence  of  the  fhip's  arrival  at  Ma- 
liable  for  this  deira,  and  that  ihe  was  about  to  proceed  on  her  voyage 
lofs,though  the   immediately,  this  alfo  was  effected,— An    action   being 
3^whieh>aihc   brought  on  this  policy  for  a  lofs  by  capture,  the  defendant 
voyage  inftu-ed   paid.  the  premium  into  court,  infifting  that  the  voyage 
notverixmed.    infured  had  never  been   commenced. — Upon  the  trial  of 
And  the  failing   tke  caufe    }t  appeared  that  when  the  fliip  arrived  at  Mitt* 

from  A.  for  B.  l  l  ,     .  .  ,    , 

was     a  good    deira,  all  the  crew  except  two,  being  alarmed  by  reports 

e&mmcncemcnr   0f  fome  ]tf00r}/h  cruifers  beine  off  Safli,  and  their  having 
of  the    voyage  rf  °  t  ^     •  i  •        i 

infured.  captured  and  ill-treated  a  Dane  and  an  American,  quitted 

~l ^    fljjp  an(j  refufed  to  return  to  her,  unlefs  the  captain 

Drifcol  y.Pajf-  r  m  .  . 

more,  i.J>ui.  &    would  promife  to. fail  immediately  back  for  Lijbon.     Un- 
JSaf.  »oo.  ^cr  ^gfc  circumftances  the  captain  carried  the  fliip  back 

to  Li/hn ;  but  on  his  arrival  there,  the  charterers  in- 
lifted  on  his  proceeding,  directly  from  thence  to  Soffit 
which  he  accordingly  did,  and  was  captured  on  his  ieturn 

from 


»    ■. 
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• 

from  Saffi  to  Lijbon*    U  w*s  P  evidence,  that  the  dif- 
ference of  feafon*  arifing  from  this  delay,  did  not  vary 

'  the  rilk. — The  jury  found  a  verdict  for  the  plaintiff,  and    . 
upon  ?  motion  for  a  new  trial, .  it  was  contended  on  the 
part  of  the  defendant,  1ft,  That  where  a  voyage  is  in* 
fured  from  A.  to  B.>  it  muft  appear  either  that  .the  flup 
is  at  A*  at  .the  time.,  of  .the  mfurance,  or.  how  and  when 
{he  is  to  arrive  there ;  otfrerwife  it  would  be  an  indefinite 
infuranc^  on  the  firft  voyage  which  the  {hip  fhould  make 
from  A.  to  B.  with  the  fame  mailer,  and  the  other  req- 
uifitee  of  the  policy :   That  if  it  be  fbted  whether  the 
£hip  be  at  A.  or  when  fhe  will  be  there,  this  becomes  an 
ingredient  in  the  rifk  infured  i   and  this  feecied  to  have 
been  the  underftanding  of  the  underwriters,  when  they 
refufed  to  infure  till  they  were  informed  of  the  {hip's  ar- 
rival at  Madeira  ;  and  confequently,  as  the  (hip,  inftead 
of  proceeding  to  Saffi,  had  returned  to  Lijkon,  the  voyage 
infured  was  abandoned  *,    or  rather,  as  the  previous  part 
was  abandoned,  the  voyage  infured  never  commenced*   ' 
2dly,  That  this  was  not  an  insurance  on   any  voyage 
which  the  {hip  might  make  from  Saffi  to  Lijbon  ;    but  on 
a  voyage  from  Saffi  to  Lijbon,  being  part  of  a  voyage, 
already  commenced,  from  Li/bm  to  Madeira,  from  thence 
to  Saffi,  and  from  Saffi  back  to  Lijbon ;    and  that  the  rep- 
refentation  of  this  to  the  underwriters  was  the  fame  in, 
this  cafe  as   a   warranty,  inafmuch  as  there  was  a  fub- 
ftantial  deviation  from  it.     That  the  voyage  undertaken 

*  at  the  inftance  of  the  charterer  was  a  new  voyage ;  and 
that  no  recommencement  of  what  had  once  been  aban- 
doned, could  make  the  underwriter  liable. — The  court 
determined,  however,  that  the  plaintiff  was  entitled  to 
recover, — Lord  C.  J.  Eyre  faid, — "  It  is  admitted,  that 
this  is  a  new  cafe,  and  there  are  no  authorities  on 
the  fubject.  It  has  been  argued  on  the  part  of  the  de- 
fendant, that  the  voyage  infured  was  the  third  branch 
of  a  voyage  fpecifically  defcribed  in  the  policy ;  but  I 
take  the  voyage  infured  to  have  been  a  voyage  from  Saffi 
to   Lijbon   only.     Now,  that  the  voyage   defcribed  did 

literally  commence,  there  can  be  doubt,  and  I  know  of 

no 
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"  -ho  wa^in  whiA  that  voyage  could  be  reftri&ed  in  point 
of  commencement  or  connexion  with  atay  other  voyage, 
but  by  reprefentation  or  warranty.  If  a  man  be  afeed 
to  underwrite  a  voyage  from  Sajfi  to  Li/bcn>  he  naturally 
inquires  what  this  voyage  is,  and  at  what  time  it  win 
Commence,  that  he  may  judge  of  the  rifle.  He  will  ex- 
ped  a  reprefentation,  and  that  reprefentation  ought  td 
be  true.  Here  the  reprefentation  was,  that  the  fliip  was 
bound  from  Lijbon  to  Madeira  9  from  thence  to  Saffi,  and 
from  Sdfll  to  Lijbon.  That  reprefentation  Was  true  at 
the  time  it  was  made,  and  the  underwriter  was  to  form 
Ms  own  calculation  of  the  time  when  the  fhip  would 
arrive  at  Sqfit.  If  the  infurance  be  made  on  a  repre- 
sentation which  is  true  at  the  time,  it  would  be  difficult 
to  ftate  a  cafe,  where  fubfequent  events,  not  happening 
through  mifconduft,  and  not  totally  difappointing  the 
voyage,  would  difcharge  the  underwriter.  In  this  cafe 
the  underwriter  formed  his  judgment  of  the  rifle,  knowing 
that  all  was  executory,  and  that  an  alteration  might  arife 
that  might  increafe  the  rifk.  He  underwrote  upon  the 
reprefentation  made  to  him.  A  circumftance  occurred 
■  tinder  which  the  captain  was  at  a  lofs  how  to  aft*  tie 
refblved  to  go  back  to  Lijbon,  and  there  the  charterer  re- 
quired him  to  fulfil  his  engagement.  He  failed  accord- 
ingly, and  arrived  at  Sajfi :  and  in  the  courfe  of  his  voyage 
home  was  captured.  Then,  why  are  not  the  under- 
writers liable?  They  were  literally  bound  to  infure  a 
Voyage  from  Sttfli  to  Lijbon :  tied  up,  indeed,  as  far  as 
a  reprefentation  of  the  projected  voyage,  executory  in 
its  nature,  and  true  at  the  time,  could  tie  it  up. — The 
Voyage  from  Sajfi  to  Lijbon  might  have  been  performed 
with  as  much  eafe  after  the  circuitous  voyage  had  taken 
place,  unlefs  a  Spanijh  frar  had  broken  out,  as  in  the 
direft  courfe  originally  performed,  from  which  the  fliip 
Was  diverted,  by  circumftances  for  which  no  one  was  to 
blame." 

Tho'  the  dip,       Though  the  fliip,  in  this  cafe,  being  under  the  necel- 

^2^«?e  .fity  rf  chang">g  the  order  of  the  places  to  which  fhe  was 
order   o?  the  mfured,  yet  as  fhe  did  not  abandon  the  original  voyage, 

places  at  which  1^  ^ 

foe  «tp  touch,  "     ouc 
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bat  in  fad  failed  from  Lijbm  to  Sajfi,  in  order  to  perform  ^  if  foe  done 
hfcr  engagement  with  the  charterers,  the  rifle  continued,  *f  ™f  ™  0rhac  °~ 
and  the  underwriters  on  the  whole  voyage  remained  liable,  the  rifk  con* 

Therefore,  in  an  a£Hoa  on  the  policy,  on  the  fame   unucs< 
fliip  fir  the  round  voyage,  from  Lijbon  to  Madeira,  from  ^/"^  £* 
thence  to  &affi  and  bade  to  Lijbon,  the  fame  fads  ap-  round    *oya£ 
peared  upon  the  trial  as  in  the  former  cafe,  with  the  ad-  '  j^^J^ 
tfition  of  a  letter,  dated  the  18th  of  jfugu/f$  at  Lj/bon,  Thecaptain,oft  ' 
from  the  plaintiff  after  her  return  from  Madeira,  to  his  JjjJjJ^J  ath* ' 
broker  in  London,  containing  this  paflage,— *"  Should  the   broker  to  know 
«« merchant  here  who  chartered  the  veflel,  infift  on  her  wl\ctIlcr.    th<* 

1.  «   **        <•  ,/»i    «  »  .  underwaters    . 

"  proceeding  to  Saffi  to  fulfil  the  charter,  I  want  to  know  will  ftiilconfioV 
*if  it  be  agreeable  to  the  underwriters  that  the  veflel  %?11*te!^elv1cs 

°  .  t         .  .  liable,   if  *  the " 

«  may  proceed  to  complete  her  voyage,  as  by  recent  ac*  charterer 
"counts  the  riik  is  not  fo  great*  I  expect  yotir  imme-  jhould  infift  on. 
«  diate  anfwer  refpe&ing  their  determination  on  th  is  toVand^a"? 
u  bufinefs.  I  hope  they  will  be  fatUfied  that  the  return,  fwered  by  the 
«*  of  the  veiTel  to  this  port,  is  much  more  in  favour  of  hi4  *0Cpiru0n  ^ 
€%  them  than  of  me,  or  of  any  other  perfon  concerned*  P°J|C>  is  at  .aA 
*  By  the  next  packet  that  fails  from  hence,  I  fhall  be  ftance  of  the 
**  able  to  inform  you  whether  (he  is  to  proceed  to  Sqffi  cfatiircr,   the 

,  .    .  r    1  j  -..  •"      fliip    proceed* 

"  or  not  j  but  the  opinion  of  the  underwriters  one  way  to  ,*.  and  oa 
**or  the  other  is  neceflary."  The  broker,  in  anfwer  to  h«"eturn  front 
this  letter,  gave  it  as  his  opinion,  that  the  policy  on  the  tared6:— The 
found  voyage  was  at  an  end,  and  informed  the  plaintiff  tofurerMiable, 

iii.*.*i  r  t  r        '         the     deviation 

that  he  had  effected  a  new  policy  on  the  voyage  from  being  juftified 
Saffi  to  Lijbon.— The  jury  found  for  the  plaintiff.— The  de-  ^ceffiy^d 
fendanl  iftotfed  for  a  new  trial,  contending,  that  although  r^fw^Sitt 
the  deviation  made  by  returning  to  Lijbon  might  poflibly  kajrfng  teen  *• 
be  julKfied  by  necefllty,  ftill  it  appeared  by  the  plaintiff's      "J*"  , '  . 
letter,    that  the  original  Objeft  of  the  voyage  had  not   *>'&?*  *1ir* 
been  kept  constantly  in  view  ;  for  it  lottg  depended  on  3I3% 
the  wiU  of  the  charterer,  whether  the  veflel  fhould  pro- 
ceed Or  iktit  i   and  the  plaintiff  himfelf  was  manifeftly 
defirous  of  abandoning  the  voyage.— The  court  deter- 
mined that  the  verdift  was  right,  being  of  opinion,  thae 
the   plaintiff,  although  he  afted  with  great  prudence  and 
circumfpe&ion,  had  never  abandoned  the  original  voyage, 

but 
Cc 
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but  considered  himfelf  liable  to  continue  it,  fhould  the 

■   • 

charterer  iniift  on  it. 

3.  Upon  Freight. 
TTpan   /*">**»       In  an  infurance  upon  freight,  the  rifk  generally  begins 

Ac  rifk  does  from  ^  t;me  t^e  oroods  are  put  on  board.  If  an  acci- 
tfot  commence  *  r 

ttH  t>  e  goods   dent  happen  to  the  fhip  before  any  goods  are  put  on 
•%oard.Pttt    ^   board,  which  prevents  her  from  failing,  the  infured  can- 
not recover  for  the  lofs  of  freight,  which  the  fhip  might 
.  have  earned  if  the  accident  had  not  happened. 

Ah   infuriate       Thus  >*-An  infurance  was  made  "  on  fhip  and  freight, 

•^ot*i£cJ  "  ^  md  from  J"™*™  t0  Brijiol."  A  cargo  was  ready 
to  be  put  on  U>  be  put.  qn  board  ;    but   while  the  fhip  was  careen- 

fhTu  kfrrtifc  **&  {or  ^  V07aSe>  a  fudden  tempeft  arofe,  and  fhe 
fufituig  fox  was.  loft.-r-In  an  aftion  on  the  policy,  the  defendant 
ThV  tofu^fc  -»ai4.  the.  lofs  upon  the  Jhip  into  court.  But  the  plaintiff 
not  liable,  the  jnfifted  on  the  lofs  of  affreight  the  fhip  would  have  earned) 
i^^mencl  tf  &e  accident  had  not  happened — But  Lord  C.J.  Lee 
ed.  ruled,  that  as  the  goods  were  not  a&ually  on  board,  fo  as 

5W*v*  Watt,  to  m&e  the  plaintiff's  right  of  freight  commence,  he  could 
at  N.  P.  2  i>tr.  not  he  allowed  it. 

But^  part  be  ^ut»  *n  t^ie  ^°U°wlng  ca^e  k  appears,  that  if  part  of 
fliippcd,  the  in-  the  cargo  be  put  on  board,  and  the  reft  be  ready  to  be 
valued  °poUc>*  dipped,  the  infured  may  recover  for  the  whole  freight* 
may     recover  upon  a  valued  policy. 

freight  Wh°1C  An  infurance  was  made  on  freight,  valued  at  1500  L 
Fart  is  {hipped  The  fhip  was  driven  from  her  moorings  and  loft,  when 
"I?  *!  iv  ft  onty  fre*gnt  t0  t^ie  amount  of  500 1.  was  on  board,  though 
ped;hutthefhip  goods  to  the  amount  of  the  reft  of  the  freight  were,  at 
*Ioft;Onaval-  the  time,  lying  on  the  quay,  ready  to  be  fhipped. — In  an 
infuredihali  re-  aftion  on  this  policy,  Lord  Kenyon,  who  tried  the  caufe, 
cover  tgm  ,he  left  it  to  the  jury  to  confider,  whether  thi$  was  a  mere 

*  colourable  infurance,  and  a  gaming  policy,  or  a  benijide 

Montgomery  ▼.  tranfa&ion :  If  the  latter,  he  was  of  opinion,  that  the 
R.  36a/  "  infured  was  entitled  to  recover  for  the  whole  value  in  the 
policy.  The  jury  accordingly  found  the  whole  fum.  The 
defendant's  counfel  obtained  a  rule  for  a  new  trial,  whicH 
he  afterwards  abandoned,  the  court  being  ftrongly  of 
opinion  againft  him. 

But 
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But  though  the  commencement  of  the  rifk  on  freight  If  the  fliip  be 
Is,  in  general,  Trom  the  taking  of  the  goods  on  board  ;  io  her  von  of 
yet,  the  following  cafe  will  (hew,  that  where  the  ftiip  is  loading,  the 
to  fail  to  a  diftant  place  to  take  in  her  cargo,  the  rifk  g^^JJS 
commences  on  the  freight  from  the  time  of  her  failing  /or  freight, 
that  place.  ,     "       « 

A  fhip  was  chartered,  « To  depart  from  the  Thames  A  ihijp  fail* 
«*  and  proceed  to  Teneriffe,  and  there  to  receive  on  %!^JT**  l* 
aboard  from  the  freighters,  500  pipes  of  wine,  to  takeiuacarg* 
«  be  delivered  in  the  Weft  Indies."— &  valued  policy  was  ^thcanf  ^ 
effected  on  half  the  freight*  "At  and  from  London t  to  loft  'in  that 
"Tenerife,  and  from  thence  to  any  of  the  Weft  India  *»pi#  *—'**« 
« Iflands,  Jamaica  excepted ;  and  at  arid  from  thence  to  freight  m  lit, 
fc  the  Bay  of  Honduras" — The  fhip  was  taken  on  her  voyage   M*  " ' 

to  Tenerife. — In  an  aftion  on  this  policy,  it  was  deter-   ?h**pfon      v. 
mined,  that,  as  the  charter-party  was  an  entire  contraft,    **»br,  t  T.R* 
and  as  the  fhip's  departure  from  the  Thames  was  an  in* 
ception  of  that  contraft,  an   inchoate  right  to   freight 
commenced  upon  her  departure,  which  was  an  infurable 
jntereft.     And  as  the  lofs  of  the  fhip  neceflarily  induced 
the  lofs  of  the  freight,  the  inflated  had  a  right  to  recove* 
for  that  lofs  upon  this  policy,  which  was  an  infurance  on 
the  freight.  That  this  cafe  was  diftkiguifhable  from  that  of 
Tonge  v.  Watts,  (a)  where  the  inception  of  the  rifk  would 
have  been  the  taking  of  the  goods  on  beard ;    and  that  it 
was  as  great  an  intereft  as  the  profits  expefted  to  arife 
ffrom  a.xargo  of  molafles,  which,  in  the  cafe  of  Grant  v. 
Pqrkinfon,  {b)  was  held  to  be  an  infurable  intereft. 

Sett.   6. 

*    * 

Whether  the  Rifk  may  be  changed. 
'  *  IF,  after  the  infurance  is  effeftcd,  any  thing  be  done   Changing  the 
by  the  infured  to  alter  the  nature  of  the  rifk,  this  muft   "U"^^  ,Y* 
"be   done  with  the  confent  of  the  infurers,  otherwife  it   policy  is  effe&- 
•will  avoid  the  contraft :    As  if,  after  a  policy  is  effefted   £  £££!" 
on  a  merchant  fhip,  letters  of  marque  be  put  on  board, 
"and  from  a  mere  private  trader,  fhe  is  changed  into  a 

fhip 


N. 
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fhip  of  war,*  with  power  not  only  to  defend  herfelf,  but' 

alfo  tp  cruife  '.and  take  prizes :   This  is  fuch  an  alteration? 

of  the  condition  of  the  {hip,  that  the  rift  snuft  be  ma- 

serially  changed*  from  that  which  the  underwriter  took 

uponTiimfelf,  andv  cotifeqtfently  the  contract  is  thereby 

determined, 

A  flap  Infurcd       As  where  a  fhip  and  cargo  were  infured  on  a  voyage 

»»   a    p/iTatc,«from  Liverpool  to  Oporto:" — The  fliip  failed  but  was 

warS'takttlrt-   driven   back  by  contrary  winds.      She   was  then  de- 

.ter&  of  marque,  tained  fome  time  by  an  embargo,  and  before  this  was 

confcnTof  the  ta^en  0^>  a  war  w^  Franc*  having  broken  out,  the  in- 
.  underwriter :     fured    were    defirous    of  putting    guns  "on  board,   and 

charges  the  un-  faking  gut  letters  of  marque  for  her  :  But  fearing  that 
derwriters,tho'  this  might  vacate  the  policy,  they  afked  permiffien  ^f 
of  ti!^  letters  of  *c  under  wYiters,  who  agreed  to  their  putting  guns  on 

board ;  but  peremptorily  refttfed  to  permit  her  to  tike 
letter*  of  marque.  Notwithstanding  thisrefefal,  {he 
was  ftirhiibed  with  letters  of  marque,  and  after  waiting 
fome  time  for  them,  failed  on  her  voyage,  and  was  taken  by 
*  a  French  privateer.— In  an  action  on  the  policy,  it  was 
jnfiited  on  the  part  of  the  underwriters,  that  the  fhip, 
having  failed  with  letters  of  marque  «gainfl?  theiv  con- 
sent, the  riik  was  altered,  and  the  policy  ttorejby  vacated. 
— The  infured,  on  the  other  hand,  faid  fbat  thfe  letters 
of  marque  were  not  intended  tcTb*  ttfed  in  the  voyage 
infured,  but  only  in  the  wyege  home;  &nd  that,  in"fo&, 
the  fhip  had  not  deviated  m  any  refpe^U-^The  jury, 
being  fatisfied  of  this,  found  a  vef dift  for  thie  plaintiff. — 
But  the  court  upon  motion,,  Tet  this  rerdift  afide,  and 
determined,  that  a  Ihip,  infured  as  a  private  trader*  had 
no  right  to  carry  letters  of  marque,  without  ■  the  confent 
of  the  underwriters :  For  they  afford  a  ftrong  temptation 
to  the  captain  to  deviate  in  queft  of  prize,  and  efleotkdly 
alter  the  condition  of  the  fhip  from  that  of  a  mere  pri- 
vate trader,  which  materially  varies  the  nature  of  the 
rifk,  and  confequently  difcharges  the  underwriters. 

The  only  ground  upon  which  this  decifion  can  be  at 
all  fuftained,  is,  that  the  letters  of  marque  being  on  boar<£ 
afforded  a  temptation  to  the  captain  to  devjate  from  the 
voyage  infured  in  queft  of  prize.  It  is  now  a  fettled 
point,  that  an  intention  to  deviate,  not  carried  into  effect* 

doe* 


Obffrvationt 
on  ibis  cafe. 


Chap.  VI.§  6.3  Changed,  195 

does  not  avoid  the  policy.  Still  lefs,  I  fhould  conceive, 
ought  a  Untytation  to  deviate,  which  may  or  may  not  pro- 
duce even  an  intention  to  deviate,  to  affe&  the  policy.  It 
was  found  by  the  jury,  in  this  cafe,  that  the  letters  of 
marque  were  taken  on  board,  not  for  the  purpofe  of 
being  ufed  in  the  outward  voyage,  but  only  in  the  home- 
ward, which  was.  not  the  voyage  infured  i  and  that,  in 
fa&,  the  fhip  did  not  deviate. — In  the  following  cafe,  the 
fame  court  determined,  that  the  having  letters  of  marque 
on  board,  but  without  the  proper  certificate  of  clearance, 
without  which  the  captain  was  unable  to  make  any  legal 
life  of  them,  did  not  vacate  the  policy. .  This  decifion, 
it  may  be  presumed,  proceeded  on  the  idea  that  the 
having  thefe  defective  letters  of  marque  on  board  af- 
forded no  temptation  to  the  captain  to.  deviate  in  queft 
of  prize  \  and  yet  it  will  be  feen,  that  the  plaintiff  recov- 
ered in  that  cafe,  for  a  loft  by  barratry,  in  cpnfequence 
;ef  the  captain's  having  cruifed  in  quel}  of  prize,  under 
colour  of  the  defe&ive  letters  of  marque..  The  diftin&ioq 
fkems  to  Ufe  between  the  letters  of  marque  which  afford 
a  legal,  and  thofe  Which  afford  an  illegal,  temptation  to 
cruifew .  If  we  were  permitted,  however,  to  judge  by  the 
event,  w*  might  conclude  that  thofe^  of  the  latter  descrip- 
tion afforded  the  ftrongeft  temptation. 

The  cafe  alluded  to  was  an  infurance  made  on  goods,  Letten  of 
"From  the  Bahama  IJland* to  Lfpcrpcol,"  on  board  a  (hip  ^S^bn 
"which  had  been  chartered  for  a  trading  voyage  from  Liv-  without  the 
erp9d  to  the  Bahamas,  and  back.— The  ihip,  about  the  J^JJ^jJ 
middle  of  May  1793,  having  completed  her  lading,  and  to  entice  fea- 
having  taken  in  guns  and  ammunition,  for  the  purpofe  of  ^iowanvis> 
defence,  was  ready  to  fail,  bat  wanted  feamen.  The  in-  tentionofemif. 
fiired  could  procure  none  to  enter,  on  account  of  a  notion  !*J:~Pi,'!?d 

hoc   T«ry    tJie 

prevailing  among  them,  that  the  enemy  had  threatened  to  rifle,  fo  as  to 

treat  as  pirates  the  cre^s  of  every  veffel  which  made  any  fl^^  gjjl 

refinance,  unltfs  fee  had  letters  of  marque,  and  they  knew  the  captain,  *. 

that  this  flup  had  guns  on  board  for  the  purpofe  of  de-  £JJjJJ£  ^ 

fence,  but   no  letters  of  marque.      The  time  preffing.  cruifedandtook 

much  for  the  departure  of  the  veffel,  the  infured,  in  pmea'     ._ 

order  to  quiet  the  appreheafions  of  the  feameni  and  to  jfoj&v.  Jtymoj, 

induce   6T.R.379* 
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induce  them  to  enter,  procured  letters  of  marque,  but 
without  any  intention  to  make  ufe  of  them  for  the  purpofe  of 
erutfing  or  making  reprtfals.     No  certificate  of  clearance 
was  taken  out,  in  puriuance  of  the  flat,  3S  G*  III.  c.  66g- 
$15,  without  which  the  letters  of  marque*  are  declared; 
void ;    and  the  captain  fubje&ed  to  a  penalty  for  depart-: 
ing  without  it  \  and  it  was  a  part  of  the  written  inftruo- 
tions  to  the   captain,  before   he   failed,  to  proceed  to. 
Liverpool  with  all  expedition,  agreeably  to  the  charter-* 
party,  and  no  mention  was  made  of  the  letters  of  marque. 
A  few  days  after  the  veflel  failed,  the  captain  intimated 
an  intention  to  cruife  for  prizes,  to  which  fome  of  the 
crew  objected,    as  not   being  within  the  (cope  of  their  . 
engagement  ;    the  majority,  however,  agreed  to  it,  and 
they  foon  fell  in  with  an  American,  whom  they  plundered* 
and  afterwards  releafed.     They  then  cruifed  for  fome 
days  longer,  out  of  the  courfe  of  the  voyage,  and  cap* 
tured  a  veflel  of  the  enemy,  which  the  captain  fent  into 
Bermud*j>  and  followed  there  himfelf,  where  he  libelled 
his  prize  in  the  court  of  admiralty,  in  the  name  of  him* 
felf  and  his  owner  ;   and  ihortly  after,  during  his  ftay 
there,  his  (hip  was  driven  afhore  in  a  ftorm,  and  the 
cargo  loft.    He  dire&ed  that  no  mention  fhould  be  made 
in  the  log-book  of  Ids  cruifing  for  prize.— In  an  a£tion 
on  the  policy,  the  jury  found  for  the  infured,  as  for  a  lots 
by  the  barratry  of  the  maften— The  court  was  moved  to 
let  this  verdift  afide ;  1ft,  becaufe  this  was  not  barratry, 
inafmuch  as   the  aft  of  the    captain  was  done  with  si 
view  to  benefit,  not  to  prejudice  his  owner  ;   2dly» .  be* 
caufethe  taking  of  letters  of  marque,  without  the  knowl- 
edge  or  confent  of  the  underwriters,  varied  the  rifle, 
and  avoided  the  policy ;  and  for  this,  the  above  cafe  of 
Dentfon  v.  Modigliani  was  relied  on  as  a  clear  authority  in 
point.     And  it  was  argued,  that  though  the  infured  in* 
ftrucled  the  captain  not  to  ufe  the  letters  of   marque, 
yet  it   was  plain  that    they  did   vary  the  rifk,    becaufe 
in  fact  they  tempted  him  to  do  what  he  did.     That  it  was 
true  the  fame  objection  had  been  overruled  in  Denlfon  v» 
Modigliani ;  but  the  prefcnt  was  a  ftronger  cafe,becaufe  the 

captain 
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captain  did  give  way  to  temptation,  and  made  ufe  of  the 
power  which  the  infured  put  into  his  hands ;  whereas,  in 
that  cafe,  the  captain  did  not  aft  under  the  letters  of  marque, 
but  the  bare  poffeflion  of  them  was  held  fufficient  to  vacate 
the  policy.  But,  at  any  rate,  the  policy  was  avoided 
before  any  barratrous  aft  committed,  by  the  Jingle  aft  of 
the  captain's  going  out  of  his  way  to  ftop  the  American 
ihip.— But  the  court  determined  that  the  infured  were 
entitled  to  recover  on  the  ground  of  barratry*  That  the 
flopping  and  plundering  the  American  fhip  was  of  itfelf 
an  aft  of  barratry  in  the  mafter,  independent  of  his 
taking  the  prize,  being  contrary  to  his  duty  to  his  owners, 
and  to  their  prejudice ;  becaufe  they  had  ftipulated,  by 
the  charter-party,  that  the  ftup  Ihould  fait  dkreftly  to 
Liverpool,  and  were  therefore  liable  for  any  damage  that 
might  happen  in  consequence  of  that  deviation.  And 
though  the  captain  might  conceive  that  what  he  did  waft 
for  the  benefit  of  the  owners,  yet  if  he  afted  contrary 
to  hfe  duty  to  them,  it  was  barratry.— Lord  Kenjm  faid, 
that  the  principles  on  which  the  cafe  of  Denifon  v.  Mtdig- 
liam  was  decided,  were  new  and  went  to  the  extreme 
vtrgt;  ye*>  that  the  prefent  cafe  was  diftinguiihable 
from  that,  where  there  were  legal  letters  of  marque  to 
enable  the  captain  to  take  prizes ;  but  here  the  letters  of 
marque  were  not  obtained  for  the  purpofe  of  enabling 
the  fhip  to  cruife,  but  to  procure  feamen ;  and  when  they 
were  procured*  they  could  have  no  legal  effeft,  and  then 
k  was  the  fame  as  if  no  letters  of  marque  had  been  on 
board. 
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C  H  A  P.   ra 

Of  the  Policy. 

HAVING,  in  the  foregoing  chapters,  (hewn  who  may 
be  parties  to  this  contract,  what  may  be  the  fttbpft 
matter  of  it,  upon  what  intereft,  and  againft  what  riiks,  it 
may  be  made,  we  will  now  proceed  to  Qiew  how,  and  in 
what  form,  the  contract  itfelf  (hall  be  made. 

This  contract  is  ufually  compounded  of  die  common* 
policy,  with  certain  ftipulations  or  warranties,  which  are 
occasionally  inferted  in  it,  purfuant  to  the  agreement  of 
the  parties,  and  of  eztrinfic  reprefentations. 

For  the  fake  of  perfpicuity,  we  will  examine  each  of 
thefe  in  a  feparate  chapter ;  beginning  with  the  policy. 
Under  this  head,  we  will  confider, 

1 .  The  nature  and  properties  of  the  policy  \ 

2.  How,  and  by  whom,  it  may  be  effected  $ 
9.  The  form  and  requifites  of  it ; 

4.  In  what  cafes  it  may  be  altered  or  corrected. 


Seft.   1, 

Of  the  Nature  and  different  Sorts  of  Policies. 

A  policy  what       The  policy  is  a  written  inftrument,  by  which  the  con- 
tract of  infurance  is  effected  and  reduced  into  form.— 
The  term,  policy  of  infurance,  or  aff*rance>  as  it  is  fome- 
times  called,  is  derived  from  the  JuKanf  poSzza  di  qffe~ 
curaztofiif  or  di  ftcuranza>  or  difecurta,  and  in  that  Ian* 
guage  fignifies  a  mU  or  bill  of/ecurity,  or  indemnity. 
As  the  premium,  which  is  the  confederation  of  the 
iyiSii"  promife  made  by  the  infurer,  is  paid,  Or  fuppofed  to  b» 
cc«.  paid,  at  the  time  the  policy  is  fubfcribed,  the  contract  con- 

tains nothing  in  nature  of  a  counter-promife,  to  be  per* 

formed  by  the  infured.    In  general,  therefore,  it  con- 
tains 


i 
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tains  only  the  contrail  on  the  part  of  the  infurers,  and  is 
figned  only  by  them. 

Policies,  with  reference  to  the  rea/ky  of  the  intereft  of  jy&reat  fertt 
the  infured,  are  diftinguifhed  into  intere/f,  and  wager  pol-   of  policies 
icies.     With  reference  to  the  amount  of  the  intereft,  they 
are  diftinguifhed  into  open  and  valued. 

An  interejl  policy  is  where  the  infured  has  a  real,  futv   intcrtA  policy. 
^      ftantial,  affignable,  intereft  in  the  thing  infured ;  in  which'  -   - 

cafe  only  it  is  a  contract  of  indemnity. 

A  wager  policy  is  a  pretended  insurance,  founded  on  an  Wager  policy, 
ideal  rifk,  where  the  infiired  has  no  intereft  in  the  thing 
infured,  and  can  therefore  fuftaln  no  lofs  by  the  happen- 
ing of  any  of  the  misfortunes  infured  againft.  Infur- 
-  ances  of  this  fort  are  ttfually  exprefled  by  the  words,  «jjz~ 
w  teref  or  no  intereft,"  or,  "  without  further  proof  of  interejl 
« than  the  policy/'  or,  M  without  benefit  of  falvage  to  the 
« infarer.** 

An  open  policy  is  where  the  amount  of  the  intereft  of  Opea  policy. 
the  infured  is  not  fixed  by  the  policy ;  but  is  left  to  be 
v  afcertained  by  the  infured,  in  cafe  a  lofs  fhoold  happen. 

A  valued  policy  is  where  a  value  has  been  fet  on  the  {hip  Vabed  p#Ecr. 
or  goods  infured,  and  that  value  inferted  in  the  policy  ' 

in  nature  of  liquidated  damages,  to  fave  the  neceffity  of 
proving  it,  in  cafe  of  a  total  lofs  :  For,  by  allowing  the 
value  to  be  thus  inferted  in  the  policy,  the  infurer  agrees 
that  it  fhall  be  taken  as  there  ftated.— This  value  is,  or 
i'  ought  to  be,  the  real  value  of  the  {hip,  or  the  prime  coft 
of  the  goods,  at  the  time  of  effecting  the  policy.(u) 

There  may  be  many  cafes,  however,  in  which  an  in- 
fared  may  have  an  intereft  in  the  thing  infured,  hot  the 
amount  of  which,  it  may  be  difficult  or  impoffible  for  him " 
to  afcertain  at  the  time  when  it  is  neceflary  to  infure  : 
As  where  returns  are  expe&ed  from  abroad,  the  exaft 
value,  and  even  the  nature  of  which  are  uncertain  ;  fo,  in . 
.  the  cafe  of  a  prizet  where  the  real  value  of  it  can  only  be 

afcertained  when  it  is  brought  into  port  and  fold  ;  and 

■ 
in 


(a)  2  Bur.  1 171- 
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%»  ererp  taftane*  where  th*  owners  have  been  prevented 
from  receiving  regular  or  fatipfaltory  advices.  In  thefe 
and  fimilar  cafes*  the  infured  muft  put  a  value  upon  the 
things  infured  in  th^  beft  manner  he  can,  according  to. 
his  means  of  judging  of  it ;  and  in  fitch  cafes  it  feems, 
proper,  and  is  become  cuftomary,  to  infert  a  claufe  of  val- 
uation in  the  policy,  which  fpecifies  a  given  fum  as  t^e 
value  of  the  intereft  of  the  infured.— Thus :  « In  cafe  of 
*  lofs  the  faid  Jbip  is  valued  at  200<V.  and  the  /aid  goods  at 
<»  5000A :" — Or,  it  eftimates  the  value  as  equal  to  the, 
foms  fubfcribed.  Thus  ;-^«  The  faidjbif,  goods,  &c.  vaU 
«*  ued  at  tie  fum  infured" 

fcch  ^^&t  The  onIy  effeft  of  the  valuatlon  "t  tta^  lt  fil»  th* 
ftould  be  only  amount  of  the.  intereft  in  the  fame  manner  as  if  the  in- 
the  ^rinjc  Q$ft.;  ffa^  w^r^  to  admit  it  at  a  trial ;  and  for  every  purpofe 

it  muft  be  taken,  that  the  value  was  fixed  fo  as  that  the 

fcrfured  might  have  an  indemnity  only,  and  no  more. — It 

it  bi  undervalued,  the  merchant  himfelf  runs  the  rifle  of 

the  deficiency.    If  it  be  much  over-valued,  it  muft  be 

with  a  bad  view  5  either  to  a  fraudulent  lofs,  or  to  game 

contrary  to  the  ftat.  19  G.  II.  c.  37.(a) 

IJponavahicdf       Th$  value  in  the  policy,  being  always  confidered  as, 

Ibrcdyiuic4soiK  ^e  *a*r  aoiount  of  the  prime  coft,  the  infured  needs  only 

ly    to  prove  to  prove  fome  interefi%  to  take  it  out  of  the  ftatute,  becaufo 

"^'amount  b©T  ***$  infurer  has  admitted  the  amount ;  and  if  more  were 

iflga4miKe4     required,  the  agreed  valuation  would  fignify  nothing.  (0} 

— And  though  it  is  fatd,  in  the  cafe  of  Harman  v* 
VanhatUmy{e)  that;  the  law  allows  a  man,  having  fome 
intereft  in  a  fhip  or  cargo,  to  infure  more,  or  five  time* 
a?  much,  becaufe  a  merchant  cannot  tell  how  much,  or  hour 

little, 


■  UUl  1  ■  T— ~*K^e~*m 


[a)  Per  Lord  Mansfield  m  Lewis  v.  Ruder 9  2  Bur.  1171. 
-— (£)  Per  Lord  Mansfield,  ib* — Magens,  who  feems  to  have 
written  his  eifey  on  inferences  before  the  ftat.  19  G.  II.  c.  37. 
though  it  was  publifhed  after,  fays,  that  in  the  cafe  of  a  vaU 
ued  policy,  the  infured  has  nothing-  to  prove,  "fave  that  tht 
goods  valued  were-  put  on  koard"*r-V\d*  l.  Ma$~  48,  35.  If 
this  was  the  pra&ice,  while  infurances  without  intereft  were 
fuppofed  to  be  legal,  how  much  more  nece/Hlry  to  be  obferved 
now  that  they  are  declared  by  ftajute  to  be  illegal,  and  arc 
known  to  be  highly  detrimental  to  commerce.-*- (*)  Sup.  10  j  , 
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little,  his  fa&or  may  have  tn  readinak?  to  lade  00- beard 
liis  lhip :  Yet  it  is  not  faid,  that  in.  cafe  of  lofs,  the  in- 
lured  might  recover  riiorft  than,  the  .amount  of  the  real 
intereft.  And  in  a  fubfequent  cafe*  in  the  year  1716, 
the  Lord  Chancellor  ordered  the  infured  in  a  valued  pol- 
icy on  goods,  to  discover  what  goods  he  had  on  board. 

But  though  a  valued  policy  is  diftinguilhable  from  a 
wager  policy  in  this,  that  the  former  is  founded  on  real  in- 
tereft, the  amount  of  which  is  agreed  by  the  policy,  in  the 
latter  the  infured  has  avowedly  no  intereft  at  all :   Yet, 
it  muft  be  owned  that  a  valued  policy  evidently  partakes 
"of  the  nature  both  of  a  policy  on  intereft  and  of  a  wager. 
On  the  one  hand  it  fuppofes  a  bond  fide  intereft  in  the  in- 
fured ;  on  the  other,  this  intereft  is  not  always  expe&ed 
to  be  exa&ly  cdmmenfurate  with  the  amount  ofthe.uv 
furer's  obligation.    There  is  a  real  intereft  it  is  true  ;  but 
this  frequently  falls  fhort  of  the  nominal  value  in  the 
policy;   and  it  too  often  happens  that  wager  policies 
are  effected  under  colour  of  a  fcftall  intereft,  and  in  the 
form  of  valued  policies,  and  the  beneficial  effects  of  the 
ftat.  1 9  G.  II.  c.  37,  are  thereby  defeated. 

The  value  in  the  policy,  therefore,  ought  only  to  be 
considered  as  primi  facie  evidence  of  the  amount  of  the 
intereft  of  the  infured ;  for  though  this  value  is  admitted 
by  the  infurer,  yet,  as  he  admits  it  upon  the  mere  repre- 
sentation of  the  infured,  if  he  find  that  this  was  falla*- 
cious,  that  it  was  factitious,  and  only  a  cover  for  a  wager, 
it  cannot  be  fuppofed  that  he  is  fo  far  concluded,  by  his 
admifRon,  as  not  to  he  at  liberty  to  difpute  (he  value, 
and  {hew  by  evidence  that  it  was  a  mere  evafion  of 
the  aft. 

By  the  law  of  France^  the  value  in  the  policy  fhall  be 
taken  to  be  true  as  againft  the  infurer,  till  he  prove  the 
contrary.(a)  Valin^  indeed,  fays  that  an  infurer  cannot 
be  permitted  to  allege  fraud  in  the  value  fpecffied  in  the 
policy,  fo  as  to  be  let  in,  to  fliew  ^  new  valuation,  without 

(hewing 
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(a)  P'alin  fur  art.  64.,  p.  136,  PothUr%  h»  t  n.  iji,  IJp, 
JSmetig.  torn*  1,  p.  271,  z. 
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Shewing  that  the  value  in  the  poltey  is  act  leaft  one  fourth 
too  high  ;[a)  and  for  this  he  might  have  cited '  Li  Guidon, 
ch.  2,  art-  1$.  Pothier9  on  the  contrary,  holds  that  the 
value  i$  only  to  be  taken  as  juft,  till  the  infurer  impeaches 
k  ;  and  that  the  infiirer  may  be  let  in  to  prove  the  valu- 
.  ation  to  be  too  high,  even  where  there  is  an  exprefs  claufe 
in  the  policy  to  preclude  fuch  inquiry,  fuch  claufes  being 
1  :  aiways  held  to  be  illegal,  (b)  the  rule  of  the  civil  law 

being,  Convention  ne  dolus  frtjlttur  rata  non  eff*  (r)— If 
the  exception  to  the  valuation  prevail,  it  either  reduces 
the  fum  infured  to  the  value  of  the  goods,  or,  if  fraud 
appear  in  the  valuation,  avoids  the  policy,  and  bars  the 
demand  of  the  infured  :  That  is,  if  the  infured  knew 
that  the  goods  were  over-valued ;  or  even  where  there  is 
a  prefwnpticn  of  fraud,  arifing  from  the  concealment  of  a 
former  infurance.  (d)  For  by  the  ordinance  of  the  ma- 
rine, (e)  the  infurance  fhall  be  prefumed  fraudulent,  if 
the  infured  do  not  declare  all  he  has  infured  ;  or  even  if 
he  demand  payment  beyond  the  value  of  the  effe&s  in- 
fured. For  the  moment  the  infured  would  turn  a  lofs  to 
his  own  advantage,  and  feek  to  recover  more  than  he  put 
m  rifk,  with  whatever  good  faith  he  might  have  made 
the  original  valuation,  he  is  guilty  of  fraud,  (f)  But 
however  the  excefs  may  have  originated,  it  is  incumbent 
on  him  to  ihew  that  it  proceeded  from  fome  error  on  his 
pan,  or  on  the  part  of  his  agents.  Pothier  and  Valin  fay* 
however,  that  when  the  tranfc&ion  admits  of  doubt,  the 
judges,  to  mitigate  the  feverity  of  the  law,  are  more  in- 
clined to  impute  the  fault  to  error  than  to  fraud  j  and 
therefore,  unlels  fraud  is  made  evident,  a  juftification  is 
readily  received,  (g) 

ft  ErtfamtjS  a       I*1  England^  as  we  have  already  feen,  we  are  not  quite 

teMM *kZ  f°  rigicL     Where  a  valued  Polky  is  w>*  meant  »  » 
indemnity,  the  indemnity  the  courts  will  not  inquire  very  minutely  wheth- 

Sfa^ £w  er  the  valuation  be  V€37  near  the  true  intereft  of  tfc^ 
act   be   very  infured.. 

lorupoloufly         —  

iafoired  int* 


4  (a)  Vid.  Valin  fur  art  64,  h.  t— {¥)  Potior,  h.  t.  n.  14*,, 
jS6—{c)  Dig.  lib.  1  j,  tit.  6,  n.  17.— (d\  Pothier,  h.  t.  n.  157. 
—(e)  Ord.  de  la  mar.  h.  t.  art.  53,  54,  $s—(f)  Eaerig, 
voL  k  p.  271,  27a,— (g)  VaU  fur  art.  23,  n.  67,  Pottkr,  h. 
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iofured.    A  fmafl  excels  ought  not  to  be  regarded*    Con* 
fidering  the  uncertainty  of  ^very  valuation,  a  fcrupulous  ex-  %. 

j .  a&nefi,  in  this  point*  would  only  occafion  endlefs  litigation.    r 

P  But,  on  the  other  hand,  if  the  intereft  proved  be  a  mere   Bntifitbeon- 

i  r  ^l  .  «      lyi  corcr  for  a 

1  cover  for  a  wager,  every  court  mult  pronounce  the  pol*  wager,  it  will* 

IT  icy  to  be  void,  within  the  meaning  of  the  ftatute.  (a)  bc  voiA 

'  It  is  only  in  the.  cafe  of  a  total  lofs,  that  there  is  any  J1*  °^f  **-    , 

i  material  difference  between  an  open  and  a  valued  policy.  ^  opclj  ^^  a  P 

\t         In  the  former,  the  value,  muft  be  proved,  in  the  latter,  yihwdpolicyfa  . ' 

it  is  admitted.     But  in  the  cafe  of  a  partial  lofs,  the  like  totti  bb.   ±     - 
I          inquiry  into  the  true  amount  of  fuch  lofs  is  to  be  made, 

whether  the.  policy  be  of  the  one  fort  or  of  the  other.—  ■  >    *  > 

*  For  if  this  were  not  to  be  done  in  the  cafe  of  a  valued  .    . 
policy,  the  confequence  would  be,  either  that  every  par- 

1  tial  lofs  muft  be  confidered  as  a  total  one,  or  elfe  that 

nothing  fliould  be  deemed  a  lofc  at  all,  unlefs  it  were 
a  total  lot.  (b) 

\ 

j.  Seft.  2. 

'  HoWi  and  by  whom  the  Policy  may  be  effected. 

*  IT  feldom  happens  that  there  is  any  direft  communi-  jnfurinct 
i  cation  between  the  infured  and  the  infurer.    The  bufi-         *** 
P  nefs  of  negociating  infurances  with  the  underwriters, 
jj  and  of  getting  policies  effected,  is  ufoally  tranfafted  by 

brokers  who  make  this  branch  of  bufinefs  their  profeflion.  .  t 

Hiefe  infiirance  brokers,  from  the  importance  of  their   Nature  <rf  tfceir 
employment,  ought  to  be,  and  indeed  generally  are,  per-  ***■ ' 

fons  of  great  refpeftability  and  honour,  in  whom  unlimit- "  -  •  »    ■ 

■  ed  confidence  may  be  fafely  repofed.     To  the   broker*    *  .    * 

\  the  merchant  looks  for  the  regularity  of  the  contract,  , 

and  a  proper  feleftion  of  relponfible  underwriters.  To  him 
alfo  the  underwriters  look  for  a  fair  and  candid  difclofure 

M 

of  all  material  circumftances  affe&ing  the  rifle,  and  for 

the  payment  of  their  premiums. 
There  is  ufually  an  open  account  between  each  bro-  Account     fca- 
^  ker  and  every  underwriter  with  whom  he  has  much  deal-  ^d^terwS 

f  ing.    ter* 


4h 


r  (*)  Vid.  fup.  103. — (J)  Vid.  %  Bur.  1171, 
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ing.  In  this  account  the  broker  makes  himfelf  debtor  to 
the  underwriter  for  all  premiums,  and  takes  credit  for  all 
lofles  to  which  the  underwriter  is  liable  and  Which  the 
broker  is  authorized  to  receive.  Indeed  it  is  generally 
underftood,  that  by  the  ufage  of  trade  in  London,  the  un- 
derwriters give  credit  only  to  the  broker  fofr  their  premiums, 
and  can  refort  only  to  him  for  payment ;  and  that  he  alone, 
and  not  the  underwriters,  can  recover  the  premiums  from 
the  infured.  This  point,  however,  has  never  been  fettled 
^  by  any  judicial  determination.     Perhaps  it  would  be  for 

the  intereft  of  all  parties  if  this  rule  Were  fully  eftablifh* 
ed,  and  conftantly  adhered  to* 
Though  the  But  though  the  underwriter  thus  looks  to  the  broke* 
premium  U  a  for  his  premium,  and  though  the  broker  in  his  account 
the  broktrt  yet  with  the  underwriter,  takes  credit  for  the  lofles  and  re* 
*  W»  i»  only  turns  of  premium,  which  he  is  authorifed  to  receive  from 
««to     /«*■  tke  unJer^ter ;  yet,  fuch  lofles  are  not  to  be  looked 

upon  as  a  debt  from  the  underwriter  to  the  broker. 
With*      and       Therefore,  where  the  affignees  of  a  bankrupt  who  had 
othe»  affigneet  \yeen  a  policy  broker,  brought  an  action  againft  the  defend* 

'  %.  Creigbun  and  ?  r? o.  •  r        j 

others  br.m,  ants,  who  were  agents  or  factors  to  various  correlpondents 

*3  <?•  IB-  MS,  abroad,  and  the  defendants  claimed,  by  way  of  fet  offi  the 

•   »  balance  of  an  account  between  them  and  the  bankrupts* 

in  which  they  debeted  themfelves  for  various  premiui&a 
of  infurance,  made  on  behalf  of  their  correfpondents  j 
and  took  credit  for  all  lofles  and  returns  of  premiums 
upon  thefe  infurances.  The  defendants  had  no  commif* 
.     .  fion  del  credere,  and  none  of  their  correfpondents  were 

Infolvent ;  but  to  all  their  correfpondents,  except  one, 
'%  they  were  in  advance  on  account  of  infurances. — Upon 

this  cafe,  the  court  held  that  though  credit  for  the  pre* 

.*    *  xniums  muft  be  given  to  the  broker,  becaufe  the  under* 

writers  know  nothing  of  the  principals  ;    yet  that  they 

could  not  fet  of  the  lofles  or  returns  of  premium  due  to 

the  principals,  and  which  they  only  could  fue  for,  againft 

a  debt  due  from  the  defendants  to  the  bankrupt. 

In  a  fubfequent  cafe,  where  the  aftion  was  brought 

bTr!V/S/.  *6  ty  ^e  affignees  of  an .  underwriter  againft  the  faftor,  it 

a  m.  M&       was  determined,  that  the  defendant  might  fet  off  lofles 

upon  policies  fubferibed  by  the  bankrupt,  and  due  to  the 

defendant9* 


«-. 


/  * 


I-  ■■ 
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defendant**  correfpbhdent^Y  But  there  the  defendant  had 
a  commiffipn  xkt  credere^  which  Lord  Mansfield  faid  made 
him  liable  to  his  correfpondents  for  lofles,  without  firft 
bringing  an  a&ion  on  the  policy  againft  the  underwriter. 

When  the  merchant  happens  to  refide  at  a  diftance 
frbm  the  place  where  he  means  to  be  infured,  the  policy 
is  ufually  efFefted  by  the  mediation  of  his  agent  or  cor- 
fefpondent  there,  who,  if  he  be  not  himfelf  a  broker, 
employs  one,  and  gives  him  all  neceflary  inftru&ions, 
with  which  he  has  been  fiirnifiied  for  getting  the  in- 
surance efFe&ed, 

To  make  a  man  an  agent,  in  fuch  cafe,  he  muft  either 
have  expreis  directions  from  the  principal  to  caufe  the 
iniiirance  to  be  made,  or  elfe  it  muft  be  a  duty  arifing 
from  the  jiature  of  his  correfpondence  with  the  principal, 
And  no  general  authority  which  he  may  have  in  relation 
to  a  {hip  or  goods,  will  make  him  an  agent  for  the  pur- 
pofe  of  infilling  on  behalf  of  the  parties  interefted.  There- 
fore a  fhip's  hulband,  regularly  appointed  by  deed  exe* 
cuted  by  all  the  owners,  with  power  to  advance,  lend, 
&c  to  make  all  payments,  and  to  retain  all  claims,  &c.  has 
no  right  to  make  infurance  for  all,  or  any  of  the  part  own* 
tfs,  without  a  general  direction  from  all,  or  a  particular 
direction  from  each,  (a) 

*  Though  one  man  cannot,  in  general,  compel  another 
againft  his  confent,  to  become  his  agent  to  procure  an  in- 
furance to  be  effected  for  him :  Yet  there  are  three  cafes, 
wherein  an  order  to  infure  muft  be  complied  with. — 
1ft.  Where  a  merchant  abroad  has  effefts  in  the  hands 
of  liisj  agent  or  conrefpondent  here,  he  has  aright  to 
expe&  that  the  agent  will  comply  with  an  order  to  infure ; 
becaufe  he  is  entitled  to  difpofe  of  the  money  in  his 
agent's  hands  in  what  manner  he  pleafes. — 2dly.  Where 
the  merchant  abroad  has  no  effefts  in  the  hands  of  his 
correfpondent  here ;  but  the  courfe  of  dealing  between 
them  has  been  fuch,  that  the  one  has  been  ufed  to  fend 
orders  for  infurance,  and  the  other  to  execute  them  ;  the 
former  has  a  right  to  expedt  that  his  order*  for  infurance. 

(hall 
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Authority     of  ' 
an  agent*  * 


1 


The  office  of 
ihlp's  huiband 
does  not  nccef*  * 
farily  ghre  him 
authority       tQ     * 
infure. 


Three  cafe?  In 
which  an  agent 
U  bound  to. 
com  ply  with  an. 
order  to  iofure, 

itL  Where  he    *. 
has    effects  of    *- 
hit  principal  1$ 
hit  hands* 


adly.  Wherehc 
has  been  in  the 
pracliceofiuak* 
ing  insurances, 
and  has  give* 
no  notice  ta 
discontinue. 


*  -4  ••  * 


(a)  R.  French  v.  BaMoufe,  5  Bur.  *727* 
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:  -  (hall  ftHl  be  obeyed^unkfs  the  latter  give  him  notice  to 

;S<flr.  Vhenbe  difcontinue  that  courfe  of  dealing.— Sdly.   Where   the 
iSm^lk*  merchant  abroad  fends  bills  of  lading  to  his  correfpondent 
.enccoJtooQ  te  here,  with  an  order  to  infure,  as  the  implied  condition  on 
.urc#  which  he  is  to  accept  the  bills  of  lading ;  and  the  corres- 

pondent accepts  die  bills  of  lading,  he  mod  obey  the 
order  ;  for  it  is  one  entire  tranfafiion,  aad  the  acceptance 
'of  the  bills  of  lading  amounts  to  an  implied  agreement  to 
'   perform  the  condition,  (a) 

?■   3^  **cnt'  M       ^°  ***e  °®ce  °*  agent  or  broker,  great  refponfibility 

l  broker,  is  an-   attaches  %  and  in  the  execution  at  it,  therefore,  it  is  the 

frerablc  to  his  duty  of  each  to  conduct  himfelf  with  the  greateft  fidelity, 

'    jMgfeeoce   or  punctuality,  and  circumipeftion.     For,  in  this,  as  in  aR 

mMfulccf*.      other  cafes,  where  a  man,  either  by  an  expreft  or  implied 

4.  'undertaking,  engages  to  do  an  act  for  another,  and  h£ 

%/-       "•      '   either  wholly  neglects  to  do  it,  or  does'  it  improperly  or 

"k  "'  '  unikilfully,  an  action  on  the  cafe  will  lie  againft  him  to 

recover  a  iatisfaftion  for  the  lofs  or  damage  refultitig  from 

his  negligence,  careleflhefs,  or  want  of  (kill. 

Tm  If  the  1-       Therefore,  if  a  merchant  here  accept  an  order  from  his 

gentpvTcnua  correfpondent  abroad  to  caufe  an  infurance  to  be  made, 

tein^dfcded,  ^ut  **""*  t^ic  broker  to  too  finall  a .  premium,  in  confe- 

Jy  Imiitfag  the  quence  of  which  no  infurance  can  be  effected ;  he  is  lfa- 

fmail  a  preifaj-  ble  *°  make  good  the  lofi  to  his  correfpondent.  (b) — For 

>    J"**^  »  «-  though  it  is  his  duty  to  get  the  infurance  done  at  as  low 

a  premium*  as  poffible,  yet  he  has  no  right  fo  to  limit  the 

premium,  as  to  prevent  the  infurance  from  being  effected. 

IItcij  tt  w«w       Even  if  a  perfon  voluntarily  undertake  to  procure  an  in* 

^  ff7t  a°CDt  *•  France  to  be  effected,  without  the  expectation  of  any 

-  lfeble,ifheuke  r       ,  .      '       ._         *         ,  *  .      -        1 

any  rtcp  in  the  remuneration  for  his  trouble,  though,  perhaps,  he  is  not 
f   fafiaeii.  bound  to  perform  his  undertaking  5    yet,  in  fact,  if  he 

do  proceed   to  execute  it,  he   will  be  anfwerable  for 

any 

(a)  Per  BuHer,  J.  in  Wallace  v.  Tell/air,  at  N.  P.  2  T.  R. 
.j 

188  in  notis,and  in  Smith  v.  Lafcellh,  2  T.  R.  188,  Ajlmrjlm& 
Gro/fj  Js.  concurring.-— (6)  Per  Buffer,  J.  in  Wallace  v.  Tellfatr, 
at  N.  P.  2  T.  R.  188  in  nod*  Vid.  Dclancy  v.  StodarU  1  T. 
B*aa. 
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!,  any  negligence  or  unlkilfulnefs  in  the  conduft  t>f  it.-* 

This  will  be  exemplified  in  the  following  cafe. 
[  In  an  altion  on  the  cafe  for  negligence,  it  was  ftated 

in  the  declaration,  that  the  plaintiff,  in  dugujl  1792, 
purchafed  certain  premifes  from  the  defendant,  who  had 
then  a  (ubfifting  policy  from  the  Phoenix  fire  office,  from 
I        .   December  1791,  to  December  1792:   That  the  defendant 
*  i    .     undertook  to  get  this  policy  renewed  on  account  of  the 
\  plaintiff,  and  regularly  transferred  to  him  :   That  he  did, 

4    **      in  h£t9  renew  the  policy  and  paid  161.  which  he  charged 
}  to  the  plaintiff1,  but  negle&ed  to  get  it  transferred  from 

1  himielf  to  the  plaintiff,  by  the  proper  endorfement  at  the 

fire  office ;   in  confequence  of  which,  the  plaintiff,  who 
-     fuftained  a  lofs  by  fire,  was  precluded  from  recovering 
t  on  the  policy. — On  the  trial,  it  was  admitted  on  the  part 

of  the  plaintiff,    that  there  was  no  confideration  moving 
I        £    from  the  plaintiff  to  the  defendant  for  his.  undertaking, 
but  that  the  defendant  had  undertaken  to  get  the  policy 
renewed  and  transferred  gratuitously. — On  this  being  ad- 
mitted, Lord  Kenycn,  who  tried  the  caufe,  exprefied  a 
docbt  whether  any  a&ion  could  be  maintained  on  fuch  an 
undertaking. — To  remove  this  doubt,  the  plaintiff's  coun- 
.  .         fel  cited  Wallace  v.  TeJlfair,  a  cafe  fimilar  to  the  prefent,  in 
which  Mr.  Juftice  Buller  had  ruled  at  njfiprius, — "That 
though  there  be  no  confideration  for  one  party's  under- 
i  taking  to  procure  an  infurance' to  be  effected  for  another ; 

yet,  that  where  a  party  voluntarily  undertakes  to  do  it,  and 
t  proceeds  to  carry  his  undertaking  into  effeft,  by  getting 

a  policy  underwritten,  but  does  it  fo  negligently  or  un- 
ikilfully  that  the  infured  can  derive  no  benefit  from  it ; 
in  that  cafe  he  is  liable  to  an  a&ion." — Lord  Kenyan  ac- 
qait&td  in  this  diftin&ion,  and  fuffered  the  caufe  to 
proceed :  But  the  plaintiff  failing  in  the  proof  of  any 
pronrife  by  defendant  to  procure  the  infurance  to  be  re* 
newed  and  transferred  as  ftated  in  the  declaration,  he 
was  nonfuited. 

So,  where  the  defendant,  wh6  was  a  policy  broker  in 
Xcndon,  employed  another  broker  in  London,  by  the  direc- 
tions of  the  plaintiff  who  Tfcfided  at  Liverpool,  to  effeft  a# 
particular  policy,  but  omitted,  through  inadvertence,  to 

deliver 


fco? 


A.  gratuitoufly 
offers  to  get  a 
fire  policy  re* 
newed  and 
transferred  to 
2?.  bat  omits  to 
get  tbe  aflign-. 
mcnt  made :  A. 
is  liable  for  any 
lofs  occalionea 
co  B.  by  tfcis 
emil&ta. 
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ftruAians  he  »  deliver  to  him,  with  his  other  inftruftions,  a  letter  from 
fcmifliedwith:  tjje  plaintifF,  containing  material  information  refpefting 
fwer   for  the   the  time  of  the  fliip's  failing,  and  which  ought  to  have 

loft  occafioned  Deen  fhewn  to  the  underwriters. — A  lofs  having  hap- 
by  his  OTOiffioD,  ,,  ,.  r  /•  j  <■ 

though  he  de-  pened,  the  underwriters  refuted  to  pay  on  account  of 
rived  no  profit  tn;s  concealment ;    and  upon  this  ground  the  plaintiff^ 

from  the  tranf-    .  r         .    «  r    t_  , 

udion.  m  an  action  on  the  policy  againft  one  of  the  underwri- 

„  ,.        ~        ters,  was  nonfuited.     The  plaintiff  brought  the  prefent 

Seller  t.   Wort,  '  .     «      •        ,    r       i  r         *         «  #•  .  , 

at  N.  P.  after  aftion  againft  the  defendant  for  the  damage  occafioned  by 
HU.i8ox.MS.   nis  negligence  in  not  delivering  the  letter  to  the  broker  ' 

who  effected  the  infurance. — It  was  objefted  at  the  trial 
that  as  the  defendant  himfelf  had  no  fort  of  remunera- 
tion for  his  trouble,  an  aftion  could  only  be  maintained 
againft  him  upon  the  ground  of  wilful  negligence. — But 
Lord  Eldon,  wjio  tried  the  caufe,  held  clearly,  that  the 
defendant  having  taken  upon  himfelf  to  employ  the  other 
broker,  he  was  bound  to  communicate  to  him  all  the 
inftruftions  he  had  received,  and  having  omitted  to  do 
this,  he  was  liable  for  all  the  confequences. — In  fettling 
The  defendant  tne  am°unt  of  the  damages  in  this  cafe,  the  plaintiff  in- 
fo foch     ac-  fifted  on  including  the  cofts  of  the  aftion  brought  upon 

Weforthecofts  tn€   P°^cy- — But    Lord  Eldon  faid  that  there  was  no 

of  an  action  neceflity  to  bring  that  aftion   in  order  to  entitle  the 

.poUcy»uiUdiit  pkiatiff  to  recover  in  the  prefent  cafe;   and  as  it  did 

!  was  brought  by  not  appear  that  the  aftion  upon  the  policy  was  brought 

by  the  defire,  or  with  the  concurrence,  of  the  prefent  de- 
fendant, he  ought  not  to  be  charged  with  the  cofts  of  it. 
The       agent       But  it  is  not  only  the  duty  of  the  agent,  in  tranfaft- 

fSr?  ab°  Sf  *nS  t^ie  ^fi116^  °^  infurance9,  to  conduct  himfelf  with 
icfurer.  fidelity  and  punctuality  towards  his  employer ;  he  is  alfo 

bound  to  obferve  the  drifted  veracity,  and  candour  to- 

cpaeca^en  *  war^s  tlie  kfiirer.  Indeed  he  cannot  be  a  faithful%gent 
Mm  will  avoid  to  the  one,  without  dealing  honourably  with  the  other  $ 
JhowAThr^  *°r  anv  concealment,  raifreprefentation,  or  other  fratri 
lured  be  ino-  committed   by  the  agent  will  have  the  fame  effeft  in 

avoiding  the  policy,  as  if  it  were  committed  by  the 
inlured  himfelf,  even  though  it  be  done  without  his  pri- 
vity or  knowledge,  (a)  or  igrtorantly,  (3)  or  even  con- 

trary 

/ 

(a)  R.  Stiivart  ▼.  D  unify  poft.  c.  IO.  §  Ig— (b)  R*  Filzhir- 

tcrt  v.  Mdkr9  iT.  L  12,  poft.  c.  9.  §  i» 


cent  of  it* 


w 


Chap. VII.  §2.3    How  eftl'fied— Agent.  aog 

trary  to  his  directions.  For  it  is  a  maxim  of  law  that,  if 
one  of  two  innocent  perfons  muft  fuffer  by  the  fraud 
or  negligence  of  a  third,  the  lofs  fhall  fall  on  him  who, 
trufted  the  third  perfon. . 

In  an  action  againft  an  agent  or  broker  for  negligence   in  fueh  action 
or  unfkilfulnefs  in  effecting  an  infurance,  the  plaintiff  is  J**..     PlainMlF 
entitled  to  recover  to  the  lame  amount  as  he  might  have   feme  as  in  an 
recovered  againft  the  underwriters  had  the  policy  been  '** ^  *&*»"£ 
properly  effected,  but  he  can  only  recover  what,  in  point 
of  law,  he  might  have  recovered  on  the  policy  ;  and  not 
what  the   indulgence  or  liberality  of  the    underwriters 
might  probably  have  induced  them  to  pay.  (a) — And,  in 
fuch  an  action,  the  agent  may  avail  himfelf  of  every  de- 
fence,  fuch    as   fraud,   deviation,    non-compliance  with 
warranties,  &c,  which  the  underwriters  might  have  fet 
up  in  an  action  on  the  policy,  (b) 

But  where  the  agent  ufes  due  diligence,  and  does  what    But  if  the  •> 
is  ufual  to  get  the  infurance  effected,  that  is  fufficient  :   g* nt  *4  *°  th# 

~  r  uiual    manner, 

As  if  he  fend  to  Lloyd's,  and  the  underwriters  refule  to  it  will  be  fuf» 
take  the  rifk,  becaufe   the  (hip  was  not  regiftered ;  and   ficicDt* 
upon  this  he  fend  to  Newcaft/e,  and  gets  it  done  there  : 
He  has  done  all  that  could  be  required  of  him  j  and  no 
action  will  lie  againft  him  for  not  infuring  in  London, 
especially  if  the  owner  has  adopted  his  acts,  (r) 

There  are  many  reafons  why  an  agent  or  broker  ought   An   a$em  *t 
not  to  be  an  infurer.     He  becomes  too  much  interefted   brokcr    ou8ht 
to  fettle  with  fairnefs  the  rate  of  premium,  the  amount   underwriter. 
of  partial  loffes,  &c.     And  though  he  fhould  not,  himfelf, 
create  any  unneceflary  delay  or  obftacle  to  the  payment  of 
a  lofs,  he  will  not  be  over  anxious  to  remove  the  doubts  of 
others.     Befides,  he  ought  not,  by  underwriting  the  pol- 
icy, to  deprive  the  parties  of  his  unbiaffed  teftimony,  in 
cafe  of  difpute.     F^r  though  there  may  be  no  legal  objec- 
i»         'Hon  to  his  competency^  as  a  witnefs  for  the  other  under- 
kt         writers,  (d)  it  is  imppflible  that  his  credit  fhould  be  alto- 
t  gether 

(a)  R.  W&jter  v.  De  Tajlct>  7  T.  R.  157,  fup.  74.— (£)Per 
Lord  Kenyan,  in  Wilkinfon  v.  Coverdah,  at  N.  P.  after  M.  34 
G.  III.  Park  $03.— {c)  Per  Bulkr  J.  at  N.  P.  in  Smith  v. 
Qihgan,  2  T.  R.  18*  in  notu.—{d)  Vid.  Bent  v.  Baler,  T.  R* 
H.BL 
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gether  free  from'  fufpicion.    The  principal,  in  fhort,  cam 
never  place  any  reliance  in  one  who  makes  himfelf  aa 
adverfe  party,  and  who  is,  at  the  fame  time,  above  all 
others,  in  a  capacity  to  abufe  his  confidence* 
The     inTured       The  policy,  when  effected,  becomes  the  property  of 

uovcrmfo?  to  the  infured>  »  whofe  hands  foever  lt  may  ^PPen  to  be  ; 
policy,  and  re-  fubjeft,  however,  to  any  fair  or  equitable  lien  which  the 
cover  in  like  ^1^  may  }^ve  upon  it :  And  if  it  be  wrongfully  with- 

manner  aa    a-  J  r  .  r 

gainft  the  un-  held,  the  infured  may  maintain  an  action  of  trover  ; 
derwriter*.         ^  jn  fuck  a£yon  fce  fhall  prove  his  lofs,  and  recover 

in  like  manner  as  in  an  action  againft  the  infurer. 
Han  agent  pre- /  If  an  agent  or  broker,  meaning  to  appropriate  the 
tend  that :  he  premium  to  himfelf,  and  take  the  chance  of  a  fafe  am- 
policy,  trorer  val,  reprefent  to  his  employer  that  an  infurance  has  been 
will  lie  againft  effected  agreeably  to  his  inftructions,  a  practice  but  too 
none  has  been  prevalent,  the  principal  may  maintain  trover  for  the  pol- 
^  effcAed  jcv  againft  the  agent  or  broker  ;    and,  upon  proof  of  a 

lofs,  he  fhall  recover  to  the  fame  amount  as  he  would 
have  been  entitled  to  recover  againft  the  underwriters, 
had  a  policy  been   effected.     This   will  appear  by  the 
following  cafe. 
A  broker  in*       An  action  of  trover  was  brought  againft  the  defendants, 

* b™  tha^  W^°  were  brokers,  ^or  a  policy  °f  infurance  ;  and  it  ap* 
has  cffcded  a  peared  on  the  trial,  that  they  had  written  to  the  plain* 

^Inytrover  for    tiff>  the  mafter  °f  the  Veffe1'  Aat  the7  had  6°*  two  P°1' 

the  policy,  The  icies  effected;  the  one  on  account  of  his  clothes  and 
plaintiff    fhall  wacres  the  other  on  account  of  the  owners  ;  and  that  the 

prove  his  lofs         °  .  ' 

as  in  an  a<ftion  underwriter  was  Mr.Newnbam. — A  lofs  having  happened, 
againft  the  in-  t^e  defendants  produced  a  policy  underwritten  by  one 
broker  fhall  not  J-  S.,  upon  the  ihip  only,  in  which  the  plaintiff  had  no 
he  pcrmittedto   intereft.— Lord  Mansfield,  who  tried  the  caufe,  faid  :— 

Uy     that     no  J        '  J 

%tnch  policy  ex-  "I  fhall  confider  the  defendants  as  the  actual  infurers, 

lfta* and  therefore  the  plaintiff  muft  prove  his  intereft  and 

Having v.Cor-  lofs." — The  defence  fet  up  was,  that  the  letter  to  the 
<erand  auo^icr,  piaintifF  was  written  by  the  defendant's  clerk  through 
Vac.  1781,  miftake  :  It  was  alfo  contended  that  trover  would  not 
Pari  +  ylQ  for  that  which  never  exifted.     But  his  Lordfliip  would 

not  fuffcr  the  defendants  then  to  contradict  their  own  rep- 
refcntation ;  and  the  plaintiff  accordingly  had  a  verdict  to 
the  amount  of  his  intereft,  deducting  the  premium. 

Sett, 


Chap.Vn.§3* J    &  ^rm  and  Requifites.  en 


Sed.  3. 
0/  the  Form  and  Requifites  of  the  Policy* 

IT  is  very  probable  that  the  form  of  a  policy  of  In-  At  whlt  ^ 
furance  nearly  fimilar  to  that  which  we  have  now  in  ufe,   the      prefcnt 
was  introduced  into  England  by  the  Lombards %  with  their   .     wl§  £,j|^ 
other  commercial  improvements,  (a)     In  the  courfe  of  daced, 
feveral  centuries  this  form  mud  have  undergone  fome 
alteration.     But  the  fear  of  departing  too  far  from  the 
original  mud  have  fuggefted  the  claufe  inferted  in  every  1! 

policy,  that  •  it  fhall  be  of  as  much  force  and  effect  as  jj 

*  the  fureft  writing  or  policy  of  aflurance  heretofore  made  Jp 

« in  Lombard-Street/  &c.  And  merchants,  apprehenfive  of 
the  danger  attending  every  innovation  in  die  forms  of 
commercial  contracts,  have  always  been  particularly  te- 
nacious of  the  form  of  this  important  inftrument,  though, 
in  itfelf,  extremely  inaccurate,  and  unfkilfully  framed.  (6) 
But  length  of  time,  frequent  difcuffion,  and  repeated 
decifions  upon  the  conftruction  of  it,  have  reduced  it  to 
a  confiderable  degree  of  certainty. 

From  the  nature  and  object  of  this  contract,  courts  How  it  ougfa 
of  juftice  have  always  conjtrued  it   according  to  the  con 

intention  of  the  parties,  and  fo  as  that  the  indemnity  of 
the  infured,  and  the  advancement  of  trade,  which  are 
the  great  objects  of  infurance,  may  be  attained.  The 
£ri&umjus>  or  apex  juris,  is  not  to  be  laid  hold  of ;  but 
it  is  to  be  conftrued  largely  for  the  benefit  of  trade,  and 
of  the  infured.  The  conftruction  ihould  alio  be  accord- 
ing to  the  courfe  of  the  trade  in  the  place.  («) 

When 


•1 

i 

i' 


{a)  Vid.  Malyne  lex  mere,   108.— (b)    Mr.  Juftice  Buller 
&y$9  that  it  has  always  been  confidered  in  courts  of  law  as  an 

abfurd  and  incoherent  in flrument.     4  T.   R,  210. — [c)  Per  [ 

Lee,  C.  J.  in  7'iernay  v.  Etheringtonf  cited  by  Lord  Mansfitld,  1 

I  Bur.  348,  j 
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The  interpre*       When  a  claufe  is  clear  in  itfel£  it  ought  to  be  under* 

b^orf^to  ftood  UteraUy-  (fl)  But  when  d31^  are  obfcure,  the  beft 
the  rules  of  the  and  only  mode  of  fixing  their  meaning  is  by  the  rules  of 
common  Uw.    fae  common  law ;   becaufe  the  parties  mail  be  prefuxned 

to  make  their  agreements  fubjeft  to  that  law. 
Occaftonml  It  is  often  necefiary  to  introduce  additional  claufes  into 

claufo.  ^  po^^  to  adapt  it  to  the  particular  ftipulations  of 

the  parties,  and  it  cannot  but  be  matter  of  furprife  to 
obferve  that  thefe  claufes,  though  fometimes  of  the  ut- 
moft  importance  to  the  parties,  are  drawn  up,  not  only 
without  advice,  but  even  without  common  attention  to 
their  import.  Lord  Mans/kid,  while  obferving  upon  the 
inaccuracy  of  one  of  thefe  claufes,  declared  that  he  did 
not  recolleft  an  inftance  of  an  addition  of  this  fort, 
which  had  not  created  doubts  on  the  conftrudion  of 
it ;  and  this  frequently  happened  where  a  word  or  two 
more  or  lefs,  would  have  rendered  the  whole  perfectly 
dear,  (b) 
How  occafion-  to*  conftruing  fuch  claufes  it  might  not  be  improper 
al         claufes  to  inquire  by  whom  they  were  introduced  5    for  if  the 

Jhould  be  con-  .  ,      .  .  •i_^i_  1   •       1    t  •     /•  n- 

ftrocd.  party   introducing  them  might  have  explained  hunfelf 

clearly  and  explicitly,  his  not  doing  fo  ought  not  to  afford 
him  an  occafion  to  impofe  reftriftions  upon  the  other  par- 
ty, which  he  has  not  fo  diftinflly  exprefled.  (c) 
The  ufual  re-       The  ufual  requisites  of  a  policy  are  ten,  which  we 
quj.Gtes    rf  a  will  confider  in  the  order  in  which  they  occur. 

policy,- 

1.    The  Name  of  the  Infured,  bis  Agent \  or  Truflee. 

In  Frama  the  jn  France  it  was  ufual,  at  the  time  Emerigon  wrote, 
Se^ritten  °to  for  th«  broker  to  produce  the  policy  in  blank  to  the  un- 
bianfc,  and  af-  derwriters,  who  fipned  it  without  feeing  more  than  a 

rerwards  filled  °  {hart 

Hgfc 

\  " ' 


(a)  II  n'eft  pas  permis  d'interpr&er  ce  qui  n*a  pas  befoin 
d'intcrpretation.  Vattel  liv.  2.  ch.  1 7,  n.  263. — [V)  Doug. 
257. — [c )  Pa&ionem  obfeuram  iis  nocere,  in  quorum  fuit  po* 
teftatc  legem  apertius  conferibere.  Dig.  h  2.  tit.  14.  depadis 
leg.  39.— Labeo  fcripfit  obfeuritatem  pafti  nocere  potius  debere 
venditoii  qui  id  dixerit,  quam  emptori  ;  quia  potuirre  htfegra 
apertius  dicere.    Dig.  L  18,  tit.  1,  de  cont*  emp.  leg.  21. 
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Ihort  memorandum  endorfed  on  it ;  add  At  broker  after- 
wards fitted  up  the  policy  at  his  leifure.  It  muft  be  own* 
ad  that  there  are  fometimes  critical  moments  -which  will 
admit  of  no  delay.  Nothing  but  a  cafe  of  fnch  urgent  ne- 
ceffity  can  juftify  fo  extraordinary  a  praftke ;  and  though 
feveral  laws  had  been  made  to  reftrain  h9  yet  it  ftill  con- 
tinued to  prevail,  at  leaft  at  Marfeilles.  (a) 

When  the  policy,  however,  was  filled  op,  it  was  necef- 
fary  to  infert  the  name  of  the  infured,  or  of  his  agent,  and 
whether  he  were  agent  or  principal.(£) 

With  us  it  was  formerly  the  practice  to  effett  policies   Polices  in  B*. 
in  blank,  as  to  the  name  of  the  infured.    This  being   at^^Mink 
found  productive  of  many  inconveniences,  a  regulation  « ">  the  name 
was  adopted  in  England,  in  the  year  1774,  with  refpeft  TtowitfWB*. 
to  infurances  upon  lives,  (c)  fimilar  to  fome  that  had  been   died  in  1774*1 
introduced  in  fome  foreign  countries,  on  the  lubjeA  of  *  liv^^l,r*n*e* 
marine  infurances;  and  about  the  year  1785,   it  became    inconvenience 
a  fubje&  of  complaint  amongft  underwriters  that  the  pol-   of  marine  poH- 
icies  were  fo  loofe  and  indefinite,  that  they  had  no  op-   ^laak.  *"*   ™ 
portunity  of  knowing  for  whom  the  infurances  were  made, 
nor  what  was  the  nature  of  the  things  infiired.     They 
therefore  defired  to  know  at  leaft  the  name  of  fomebody 
concerned,  no  matter  whether  the  principal  or  the  agent ; 
for  though  they  might  not  know  the  principal,  yet,  if 
they  knew  the  agent,  they  might  have  fome  confidence, 
that  if  he  were  a  merchant,  or  other  perfon  of  charafter, 
he  would  not  be  engaged  in  a  difhoneft  tranfa&ion.  (d) 
Thefe  confiderations  induced  the  legislature  to  pafs  the 
flat.  25  G.  III.  c.  44,  which,  after  reciting  that  certain    B7  %S^-  ^.e. 
miichiefs  had  refulted  from  the  pra&ice  of  effecting  ma-   oftheinfuredor 
rine  infurances  in  blank,  dire&ed    "That  where  the  in-   1>«  »g«*  w*» 
5  lured  refides  in  Great  Britain,  his  name,  or  that  of  his    if  tne  infured 
<  agent  fhould  be  inferted  in  the  policy,  as  the  perfon  in-   «fidedtoGr«rf 

N  1  **«»ij«  v-..       Br  ttam  ;  if  not 

'terefted  5  and  where  he  refided  abroad,  the  name  of  his   the  name  of  his 

« agent  fhould  be  inferted.1  *Scm- 

Upon 


(*)  Emerig.  torn.  I.  p.  47.  Vid.  2  Magens,  65,  169. — {b) 
Emtrig.  torn.  1.  p.  55 — {c)  Stat.  14  G.  III.  c.  48,—  [d)  Vid. 
Mr.  JufUce  Butter's  obfervations  on  die  ftatuies,  2$  and  28  G. 
Ill*  x  Pul.  and  Bof.  321  and  35a* 


1 
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How  this  was  Upon  the  conftruftion  of  this  aft  it  was,  foon  after  the 
confined         paffing  of  it,  determined,  that  the  agent's  name  muft  be 

mferted  to  nomine,  as  agent ;  and  that  if  the  principal  were 

abroad,  the  agent  in  whofe  name  the  infurance  wis  made, 

muft  be  reiident  here ;  (a)  and  it  waf  likewife  holden  that 

the  names  of  all  the  parties  interefted  fhould  be  alfo  in- 

ferted.  (b) 

-«.     A  This  being  found  productive  of  greater  inconveniences 

repealed  by  the  than  thofe  which  the  aft  was  meant  to  remove,  it  was 

»g  G.  ill,  c.56.  repealed  by  the  flat.  28  G.  III.  c.  56*       But  it  was  ftill 

which  provides        *  ' 

that  die  names  thought  advifable  to  reftrain  the  making  of  policies  in 
orfirm  of  the  blank  \   and  therefore  this  laft  aft  provides,  that  « No 

perrons interel-  j»       *■    «      «•  **  ••  «•  1 

tedorthename  'penon  ihall  effect  any  policy,  on  any  flup  or  goods, 
of  one  of  them,  <  without  firft  infertinp;  the  name  or  names,  or  the  ufual 

or  the  name  of  °, 

the  perfon  who  €  ftik  and  firm  of  dealing,  of  one  or  more  of  the  perfons 
ST*  °?reee,^*t  *  interefted  *  or  of  the  confignor  or  consignors,  confignee 
forejhalibeta-  cor  consignees,  of  the  property  to  be  infured  j  or  of  the 
toed.  <  perfon  or  perfons  refiding  in  Great  Britain  who  fliall 

*  receive  the  order  for,  and  effeft  fuch  policy  ;   or  of  the 

*  perfon  or  perfons  who  fhall  give  the  order  to  the  agent 

*  or  agents  immediately  employed  to  negociate  or  effeft 

*  fuch  policy  5  and  every  policy  made  contrary  to  the 
«true  intent  and  meaning  of  this  aft,  {hall  be  null  and 
•void.* 

This  a«  ought  ^his  a^  ought  not  t0  he  taken  in  its  ftrift  literal 
to  be  conftrued  fenfe,  but  ought  to  receive  a  liberal  conftruftion,  accord- 
cording7  to  fc*  in&  to  its  tnie  tnUnt  an*  mean'*ng*  And  therefore  the 
Intent.  following  cafe  will  fliew,  that  if  bills  of  exchange,  drawn 

c^^eerc^fe  on  the  co^F1**  of  *  cargo  of  goods,  for  the  amount  of 
to  accept  a  car-  them,  be  fent,  together  with  bills  of  lading,  by  the  con- 

toacte?tbuisof  ^P101"  to  his  general  agent,  with  direftions  to  deliver  the 
exchange    lor   bills  of  lading  to  the  confignee,  on  his  accepting  the  bills 

feocraU^tof  °^  excnange  J  if  the  confignee  refufe  to  receive  the  goods, 
the    confignor  or  to  accept  the  bills  of  exchange,  the  agent  becomes  in  ef* 

Sft^confit"  feft  the  conflSnee»  within  the  intent  and  meaning  of  the 
nee,  and  may  ftatute ;  and  may  infure  the  goods  as  agent  for  the  config- 
fcrfure  "*  his  *w ;  or,  in  his  own  right,  if  he  has  accepted  bills  on  the 

credit  of  the  goods. 


•wn  name. 


(a)  R.  Praye  T.  EJk,  I  T.  R.  313 — {b)  Per  Buller,  J.  in 
tTilton  v.  Reqftofit  at  N.  P.  after  Mich.  1787,  Part  17. 
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An  in&rance  was  made  by  the  plaintiffs  *as  weH  in  AhMngcon* 

<c  their  own  names,  a?  for  and  in  the  name  and  names  of  fig***    g°°d 

to      Jj.      tin 

*<  all  and  every  other  perfon  or  perfons  to  whom  the  lame  drawn  bilk  en 

«  did,  might,  or  fhould  appertain,  in  part  or  in  all,  upon  hkn  t6J^f  *" 

tt  goods  on  board  the  fhip  Fabrfunds  Wharf*  at  and  from  in  feYour  of  c. 

«  Fahrfund  to  Louden."— The  Ihip  being  loft  on  the  voyage  ^J**00^* 

infured,  an  aftion  was  brought  on  this  policy  ;   and  the  thefe*  bills,  to- 

£rft  count  in  the  declaration  averred  that  the  inference  g^jJJ.  J^m 

was  made  by  the  plaintiffs  refiding  in  Great  Britain*  as  ing,  to  c.  defir- 

agents,  and  for  the  ufe  of  one  Jocbum  Brink  Lund,  who  "*     ^thm 

was  interested  in  the  goods  to  the  amount  of  the  fom  in*  to  j?.  that  B. 

fured ;  and  the  fecond  count  averred  the  intereft  to  be  """X  ***?  ** 

opportunity  of 

in  the  plaintiffs,  and  that  they  made  the  infurance  on  infuring.     A. 

their  own  account.    The  defendant  having  tendered  the  *£  <Jr*?ri,  * 

0  bill  on  C*  for 

premium,  pleaded  the  tender.      Upon  the  trial  of  the  300L  which  it 

caufe  it  appeared,  that  the  plaintiffs  were  the  general  ^JT^-JJ?1 

agents  in  London  of  one  Lund,  a  merchant  at  Fahrfund  to    take    the 

in  Norway*  who  had  agreed  with  certain  perfons  in  Lan»  K°°^  ,<*  "" 

t  11/.  ?i^it  /«i  CCP*   tn*  bilk 

doth  under  the  firm  of  the  Cudbear  company,  to  fupply  drawn  on  him. 

them  with  a  quantity  of  mofs ;    and  having,  on  the  12th  ?•  **'»  i0***™* 

of  November  1796,  (hipped  574  facks  of  mofs  at  Fabr-  name,  and  in- 

fundy  configned  to  the  Cudbear  company,  and  upon  their  fcnn*-£thets- 

account  and  rifk,  tranfmitted  to  the  plaintiffs  the  in-  proves  what  h* 

voice  and  bill   of  lading,  in  a  letter  containing  thefe  ™  donc/ — ?• 

0  °  may    maintain 

words, — "Pleafe  to  hand  the  inclofed  to  the  Cudbear  ^  ^lon  ^ 

* company,  that  thefe  friends  may  have  an  opportunity  ^  J01***'  *J 

««  to  fecure  themfelves  by  infuring  the  mofs  cargo,  the  aver  the  inter- 

««feafon  being  fo  far  advanced."    That  on  the  10th  of  efttoteinhimi 

Cm  dc  in?  in  ci* 

December  1796,  Lund  drew  a  bill  on  the  Cudbear  company  fe&  confignee, 

for  1112  1.  8s.  2d.  the  amount  of  the  cargo,  in  favour  °»  ^ie^ihe 

of  the  plaintiffs,  and  fent  it  to  them  to  procure  accept*  goods,  anJalfo 

ance  thereof,  and  place  it  to  his  credit  •,  and,  at  the  fame  ksvingjn  effect 

time,  advifed  the  plaintiffs  that  he  had  drawn  on  them  wcu  M  'given, 

for  S001.  which  bill  they  afterwards  accepted  and  paid.—  the  order  to  in. 

.      1     1       « -ii      r  1   j-  fure.within  the 

That  the  Cudbear  company  received  the  bill  of  lading  meaning  of  the" 

and  invoice,  and  the  bill  for   1112  1.8s.  2d.  being  pre-  ^Z'^flfc 

fented  to  them  for  acceptance,  they  refufed  to  accept  it,  declare  in  hi*, 

or  take  the  cargo,  or  to  infure  it *    and  returned  the  bill  ^  rl^£rJU 

of  lading  and  invoice  to  the  plaintiffs.     That  the  plain-  in  himfclf,  he 

tiffs  thereupon  caufed  the  above  infurance  to  be  made  on  harog  an  *■-  . 

.     *  the 

m  ?  .-V 


f 
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*rabk  'mtertSt  the  9th  of  January  1797,  without  any  order  To  to  do; 

rt^i*"™*  and  the  Bext  ^  WPDte  te  •*"**  inf#nnmg  him  what 
had  been  done;    that  Lund,  in  his  anfwer,   approved 

m!Tjyt^  rf  their  hlv"|g  tok&i  thc  precaution  to  infure  the  mofs 
*u,  i  /»^  umi  cargo,  and  informed  them  of  the  flip's  having  failed.—- 
*&3*6'  On  this  cafe  k  was  contended  on  the  part  of  the  de- 

fendant, that  the  fiat.  28  G.  HI.  a  56,  (a)  requires  that 
Che  name  of  the  perfan  interested,  or  of  tbe  cotmgnor* 
or  consignee,  or  of  the  perfon  who  gives,  or  receives,  the 
order  to  infure,  fliould  be  inferted  in  the  policy.;  none 
of  wfekh  characters  applied  to  the  plaintiffs,  who  had  re- 
ceived no  order  to  infure,  at  the  time  the  policy  was 
effected  ;  and  the  fubfequent  approbation  of  Lund  could 
not  be  deemed  equivalent  to  a  previous  order,  and  there- 
fere  the  policy  was  void. — But  the  court  determined  that 
the  policy  was  good  within  the  meaning  of  the  ftatute, 
and  that  the  plaintiffs  had  an  infurable  intereft. — Mr.  Jus- 
tice Buller  (b)  faid, — <*  This  policy  in  its  frame  is  very 
much  like  thofe  we  ufed  to  fee  fome  years  before  the  le- 
giflature  interpofed  in  the  ftat.  25  G.  III.  c  44  5  (c)  only 
i  remember  that  the  words,  "as  intereft  may  appear"  were 
then  trfually  added.    The  fhip  failed  on  her  voyage  with 
the  goods  on  board ;  the  premium  was  paid ;  it  was  a 
*  Teal  bouAji&e  transaction,  and  no  fraud  has  been  fug- 
gefted ;  a  lots  has  happened,  and  the  underwriter  now 
choofes  to  fay,  that,  for  want  of  a  ftrift  compliance  with 
the  Aat.  28  G.  III.,  he  fhall   be  excufed  from  paying 
the  money.     Time   was,  when  no  underwriter  would 
have  dreamed  of  making  fuch  an  objection  ;  and  if  his 
folicitor  had  fuggefted  a  loop-hole  by  which  he  might 
have  efcaped,  he  would  have  fpurned  at  the  idea.     If, 
however,  the  defendant  can  bring  his  cafe  within  the 
ftatute,  he  has  a  right  to  do  fo,  .and  we  are  bound  to  give 
him  judgment.     But  he  has  brought  it  neither  within  the 
words  or  the  meaning  of  the  ftatute :   And  even  if  he 
had  brought  it  within  the  words,  and  not  within  the 
meaning,  I  fhould  be  clearly  of  opinion,  that  we  ought 

to 

*  » 

\a)  Sup.  2 14.— (£)  Lord  C.  J.  Eyre  was  abfcnt>— :(f  )£up.  xifr 
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to  deckle  againft  him,  according  to  die  directions  of  the 
ftatate,  which  in  the  laft  claufe  fays,  « Every  policy  of 
« infurance  made  contrary  to  the  true  intent  and  meaning 
"of  this  aft,  {hall  be  null  and  void."     By  putting  the 
two  afts  25  G.  III.  and  28  G.  III.  together,  we  may 
learn  the  true  fpirit  and  meaning  of  the  latter  of  theft 
afts,  which  we  are  bound  to  fay,  muft  receive  the  moft 
liberal  conftruftion  that  the  words  will  bear.    From  the 
language  of  the  two  Statutes,  as  well  as  the  consideration 
that  we  areconftruing  a  contraft  uberrima Jtdeif  viz.  a  pol- 
icy of  infurance,  we  muft  avoid  being  harder  upon  the 
plaintiffs  than  is  absolutely  neceffary.    Let  us  fee  wheth- 
er the  plaintiffs  do  or  do  not  come  wkhin  any  of  the 
descriptions  of  perfons  in  the  laft  Statute*     Thefe  de» 
fcriptions  are  four ;  the  amfignor  and  cmfigneef  the  perSba 
receiving,  and  the  perfon  giving,  the  order.    The  plain- 
tiffs are  certainly  not  the  confignors ;   but  I  am  by  no 
means  clear  that  they  are  not  the  consignees.     It  is  true 
that  the  goods  were  originally  configned  to  another  peiv 
fon  :  But  the  cafe  muft  be  considered  as  it  ftood  at  dif- 
ferent periods  ;  and  though  the  Cudbear  company  were 
clearly  the  consignees  at  fir  ft,  it  does  not  follow  that  they 
continued  to  be  fo.      A  consignee  is  a  perfon  to  whom 
the  goods  are  to  be  delivered  when  they  arrive  at  the  port 
of  delivery.     Lund>  that  he  may  be  fure  of  being  paid, 
and  not  chooSing  to  truft  the  Cudbear  company,  fends  the 
bill  of  lading,  with  a  bill  on  them  for  acceptance  to  the 
plaintiffs,  who  are  his  general  agents.     If  the  Cudbear 
company  had  received  the  goods,  they  would  have  been 
the  consignees  ;  but  they  refufed  to  receive  them.    Then 
who  was  entitled  to  receive  them  ?    It  cannot  be  pre- 
tended, that  nobody  had  the  right.    The  captain  could 
not  keep  them.     Then,  to  whom  could  the  right  belong, 
but  to  the  perfons  who  had  the  bill  of  lading,  and  were 
the  general  agents  of  the  consignor  ?   From  the  moment, 
therefore,  that  the  Cudbear  company  refufed  the  goods, 
the  plaintiffs  became  the  consignees.     If  this  be  fo,  there 
is  no  objeftion  to  the  policy,  and  I  am  fatisfied  I  do 
not  carry  this  conftruftion  too  far,  in  favour  of  the  juf- 
tice  of  the  cafe. — The  next,  chara&er  mentioned  in  the 

^itute, 
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ftatute,  is  the  perfbn  <who  receives  the  ordtir  to  make  inform 
ance.    The  goods  were  originally  intended  for  the  Cud* 
bear  company.     But  they  were  fent,  accompanied  by  a 
letter,  from  which  the  plaintiffs  moft  have  feen  that  it  was 
A  general  *•   Lunan%  intentkm  to  have  them  infured.     It  was  his  in~* 
gem  may  in*  bereft  that  they  fhould  be  infured ;  and  it  is  agreed,  that 
order  for  that  a  general  agent  has  a  right  to  exercife    his  dilcaetion  for ' 
JT^C>  *h.cn  the  I*0***  <^  his  principal.     He  nrnft  aft  on  the  (pur  of % 
tcrcfl   of   hit  the  occasion  5   and   if  nothing  eMe  had  paffed,  I  have : 
wcfpondcnt     doubts  whether  Lund  would  not  have  been  liable  to  pay 
4ofo»  the  premium.     But  his  fubfequenf  approbation  brings  the 

cafe  within  the  maxim,  that  omnis  ratihabitio  retrvtrahitur,  - 
eP  mandato  priori  aquiparatur.  I  am  clear,  therefore,  that 
the  plaintiffs  received  the  order  to  make  this  itifurance*. 
within  the  meaning  of  the  aft. — The  laft  charafter  men-  " 
tioned  in  the  aft,  is  the  perfin  giving  the  order  to  make 
insurance.  Now  it  b  impoffible  to  Rate  a  cafe  that  comes 
more  direftly  within  the  aft  of  Parliament  than  this. 
Here  the  plaintiffs  were  the  perfons  immediately  con- 
cerned  ;  they  employed  the  broker,  and  gave  the  hum** 
dtate  order  for  the  infarance,  and  confequently  they  come 
within  the  words  of  the  aft.  The  cafe  therefore,  upon 
the  firft  count,  is  clear  of  all  objections,  and  is  in  law, 
confcience,  and  juftice,  in  favour  of  the  plaintiffs. — 
With  refpeft  to  the  fecond  count,  I  hold  that  the  plain- 
tiffs had  a  clear  right  to  infure  to  the  amount  of  3601. 
for  which  they  were  interefted  in  the  goods.  I  agree  that 
wouMfev?^  a  ^k1*  «*kh  has  no  reference  to  the  article  infured,  and 
en  a  Hen  on  the  whkh  cannot  make  a  Hen  on  it,  will  not  give  an  inferable 
thing  infured.  in^eft,      But  a  debt  which  arifes  in  confluence  of  the 

fives  an  mfur-  .         .  ** 

able  intcrcO,       article  infured,  and  which  would  have  given  a  Hen  on  it, 

does  give  an  infurable  intereft.    The  cafe  is  ntf  at  all 
altered  by  the  cirtumftance  of  the  goods  not  having  ar- 
rived.    There  is  no  tranfaftion   more  common  m  the 
-  city  of  London,  than  to  raife  money  on  the  fecurity  of  a 

bill  of  lading  >and  policy.  Thife  plaintiffs,  having  ad- 
vanced their  money  on  that  fecurity,  muft,  if  the  goods, 
had  arrived,  have  received  SCOl.  out  of  them  £  The 
goods  being  loft,  the  policy  ftands  in  place  of  them,  and 
the  plaintiffs  are  entitled  to  receive  that  fum  under  it. 

The 
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Tke  chief  juftice,  when  this  cafe  was  firft  moved,  de- 
livered a  dear  opinion  in  favour  of  the  plaintiffs,  and  I 
think  the  cafe  moil  decidedly  with  them." — Mr,  Juftice  * 
Heath  fully  concurred  in  this  opinion,  and  faid,— w  Thb 
ftatute  was  made  to  prevent  unlawful  gaming  \  it  there- 
fore ena£ts,  that  no  perfons  {hall  recover  under  policies  of 
infurance,  but  thofe  who  have  either  an  intereit  as  pria- 
cipals>  or  have  a&ed  as  agents  :  In  the  firft  place,  then, 
I  think  the  plaintiffe  were  clearly  the  confignees  of  the 
goods  1  for  the  bills  of  lading  were  fent  to  them,  and 
they  had  a  right  to  take  poifeffion.  The  a&  alio  fays 
that  if  the  name  of  the  confignor  or  confignees  be  not 
inferted,  that  of  the  perfon  giving  the  order  for  the  in* 
furance  ihall  be  inierted.  While  the  ihip  is  in  lafety, 
where  is  the  difference  whether  the  agent  infure  without 
order,  and  the  principal  afterwards  approve  of  the  in- 
surance \  or,  firft  receive  the  order,  and  then  inliire— 
On  the  iecond  count,  it  is  equally  clear,  that  the  plain* 
U&  had  an  infurable  intereft.  It  is  true,  that  if  the 
Cudbear  company  had  altered  their  minds  and  taken  the 
cargo,  the  plaintiffs  would  have  had  no  intereft  \  but  A  contingent 
if  they  had  a  contingent  and  reasonable  expectation  of  Md  "f****1*^ 

•  i.     •  r  re   •  •  i       u  >    r  expectation  of 

intereft,  it  was  fumcient  to  entitle  them  to  injure,  ac-  intereft  fc  fuf- 
cording  to  what  is  held  in  Le  Cras  v.  Hughes,  (a)  via."  fitdeltt  tocwid« 

1-  n.-^         c  £-  l  the  party  to  hv 

that  a  certain  expectation  of  recovering  from  the  crown,  fure. 
property  captured  for  the  emolument  of  the  captors,  would 
give  an  inferable  intereft." 

So  where  an  infurance  was  effected  in  the  name  of  if  the  name  of 

Grandeh*  MeJU  .  and  company,   who  were  brokers,  and  j£q-nr°!Ler  c£  •' 

alfo  agents  to  De  Vignur  the  plaintiff  in  feveral  money  icy  be  inferted 

tranfa&ions,  and  both  refided  in  London.     Grandelos  Metis  in  k*k '? afui£- 

and  company  were  not  deformed  as  agents  in  the  policy,  1DCC  with  the 

but  in  the  declaration  were  ftated  to  be  "  the  perfons  re*  a8  G  Ul  «»5*» 

fiding  in  Great,  Britain  who  received  the  order  for,  and  not    defcrlbcd 

effaced  the   infurance,"    and  the  intereft   was  averred  therein  ai^/*, 

tor  be  in  the  plaintiff. — A  verdiil  being   found  for  the  d,  rigm*  v. 

plaintiff,  the  defendant  moved  to  fet  it  afide  and  enter  a  W*.i^ 
nobfuit,  on  an  objection  to  the  form  of  the  policy,  as 

not 


(a)  Sup.  84* 


and  Bof*  34&,a. 
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not  Efficiently  complying  with  the  ftat.  28  G.  III.  c.  56. 
becaufe  effected  in  the  name  of  Grandehs  and  company, 
without  ftating  them  to  be  agents.  But  upon  the  cafe 
coining  on  to  be  heard,  Lord  Kcnycn  faid,  he  was  fur- 
prized  to  find  that  the  rule  had  been  drawn  up,  as  there 
was  nothing  in  the  cafe ;  and  accordingly  it  was  difcharged 
without  argument. 
86,  though  it  The  fame  objection  was  made,  notwrthftanding  the  two 
ftould  appear  foregoing  cafes,  in  a  cafe  in  which  the  policy  defcribed 

that  the  agent  *  t       .      ,  •     n 

named  in  the  Barret  and  company,  the  brokers,  m  whofe  names  it  was 
policy  be  not  effe&ed,  w  as  agents  j"  and  a  diftm&on  was  endeavoured 
tuTonly  ^gent  to  be  made  between  this  and  the  two  foregoing  cafes,  upon 
for  that  panic-  the  ground,  that  in  thofe,  the  perfon  named  in  the 
purp° fe  policy,  was  the  general  agent  of  the  party  interefted  ; 
Bell  *.  GUfom,  whereas,  in  this  cafe,   Barrett  and  company  were  only 

X  Pul.  and  Bof*  r       .  .  n        r*        %  «... 

34S>  f»P'  7X-  agents  *or  ™$  purpofe. — But  the  coiurt  over-*uled  this  ob* 
je&ion,  faying,  that  after  the  two  foregoing  decifions,  one 
in  the  King's  Bench,  and  the  other  in  the  Common  P!eas> 
within  the  fame  term,  upon  the  fame  point,  this  queftion 
ought  to  have  remained  at  reft. 

* 

Vtd.  inf.  ch.xi,         2.  The  Names  of  the  Ship  and  of  the  Mqfter. 

in  a  poUcy  on       In  almoft  all  cafes  of  infurance  upon  goods,  it  is  ufual 

^tenin^  and  neceffary  to  fPecifr  in  *«  P°lic7  the  ^'P  m  *&ch 
they  are  to  be  tranfported  :    For,   as  mips  are  not  all 

of  equal   ftrength   and  *  goodnefs,  nor    equally  capable 

of  performing  any  particular  voyage,  the  infurer  would 

be  unable  to  form  a  juft  judgment  of  the  rifk,  unlefs  he 

were  informed  of  the  name  and  defcription  of  the  vet 

^nd  the  ftiip  fel.  [a)    This  being  inferted  in  the  policy,  it  becomes  a 

^blt'tom  P^t  of  th*  contraft  that  the  adventure  fhall  be  on  board 

ncceffity,     or  the  very  fhip  fpecified,  and  no  other  ;  nor  can  any  other 

frnthof1the<in"  veffel  be  fubftituted  for  it,  unlefs  through  neceffity,  or  with 

Urtx. —  the  confent  of  the  infurer.  (h)  It 

Vid.  inf.  ch.  x  I. 
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( a)  Q*!*a  non  Par  e^  nti°  aflecurationis,  quando  merces  de- 
vehuntur,  in  una  navi,  et  quando  in  altera  ;  imo  folet  id  pritv- 
cipaliter  confiderari  inter  ipfos  aifecuratores,  cum  una  navis  fit 
magis  fortis  quam  alia.  Roc.  h.  t.  not.  28.  Vid.  Santerna,  h. 
t  p.  3.  n.  315.  Stracca,  glof.  8.  n.  10.— (6)  The  fubje&  of 
changing  the  fiiip  will  be  found  fully  treated,  inf.  c.  1 1,  §  3* 
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U  often  happens,  however,  that  in  the  trade  carried  in  what  cafes 

en  with  diftant  countries,  particularly  in  time  of  war,  it  j^L"1*7  ** 

ifi  uncertain  by  what  {hips  goods  may  be  fent  from  thence  board  Jbip  «r 

to  Europe.    It  is,  therefore,  of  great  importance  to  the  &tu          .. 

merchant  to  be  at  liberty  to  avail  himfelf  of  the  firft  ▼id.ia£ch.i*« 

yeffels  that  may  offer  for  that  purpofe,  and  to  make  hi*  5  * 
iniiirance  on  the  goods  on  board  fiich  veffelsj  and,  in 
fiich  cafe,  the  policy  is  upon  the  goods  '  on  any  Jbip  or 
finps :  and  this  is  now  fo  well  efbblifhed,  both  by  ufage 
and  authority,  that  the  legality  of  it  is  indifputable. 

Not  only  the  name,  but  alfo  the  fpecies  of  veffel  ought  The  fpedes  of 

to  be  mentioned  5  and  if  this  be  done  fclfely,  in  order  ^  muft.  u 

.  /  '*  truly  mention* 

to  miflead  the  mfurer,  and  diminifh  the  rifk,  as  if  a  brig,  «L 
a  floop,  or  other  fmall  veffel  be  defcribed  as  a  Jbip ;  this 
will  vitiate  the  contract  But  if  the  error  in  the  de- 
fcription  of  the  veffel  arife  only  from  miftake  or  inadvert- 
ence, and  it  does  not  affeft  the  riik ;  or  if  the  infurers 
knew  upon  what  veffel  the  rifk  was  to  be  run,  the  falfe 
defcription  in  the  policy  will  not  affeft  the  contract,  [a) 

Emerigon  fays,  that  if  the  infurance  be  made  on  a/r/-  if  the  fliipbe* 
vaUer,  this  fhould  be  mentioned  in  the  policy  :  And  even  £J£*tcer  J 
in  the  cafe  of  a  letter  of  marque^  it  is  prudent,  he  fays,  to  marque,  foe 
defcribe  her  as  fuch.  And  he  adds,  that  if  this  circum-  JjjIJ  *<JJ 
fiance  be  not  declared,  and  the  fhip  be  captured  in  pur- 
fuit  of  an  enemy  which  (he  might  have  avoided,  the  in- 
furers fhall  not  anfwer  for  the  lofs.  (£) 

The  name  of  the  mafter,  alfo,  fliould  be  fpecified  ;   ™c  »arac  •* 
becaufe  his  charafter  and  ability  are  material  fubje&s  of  ukewife       be 
confideration  in  eftimating  the  rifk.  (c)     If  the  name  of  fpe*16*4 
the  mafter  flood  alone  in  the  policy,  without  any  claufe   But  the  o^wier 
to  enable  the  infured  to  employ  another  in  his  place,  it   may     change 
would  be  a  part  of  the  contrail  that  he,  and  no  other, 
fliould  go  for  mafter ;   nor  could  any  other  be  fubftituted 
in  his  place*  unlefs  in  a  cafe  of  neceffity,  or  by  confent 

of 


(a)  Emcrig,  torn.  1,  p.  164.— {b)  Emertg.  torn.  I,  p.  161.— 
[c )  Jn  France  and  Holland  the  infertion  of  the  names  of  the 
fhip  and  the  mafter  is  enjoined  by  pofitive  law.  With  us 
there  is  no  fuch  4aw.  The  whole  refts  on  ufagc,  and  the  ne- 
ceffity of  inferting  what  is  fo  proper  for  the  infurer  to  know. 


T 
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» 

of  the  infurer.  To  obviate  the  difficulties  that  muft  arifr 
from  this,  the  following  words  are  always  added  in  our 
policies,  "  or  whomever  elfe  Jball  go  fir  mafter  in  the  /aid 
Bat  this  ought  "flip*  (a) — But  though  this  claufe  enables  the  owner  to 
™^jEJu?e .  change  the  mafter  when  he  fees  occafion  to  do  fo  j  yet  he 
ought  not  to  do  this  wantonly  or  unnecefiarily $  much  left 
ought  he  to  name  one,  when  he  means  to  employ  anoth- 
er ;  for  this  could  only  be  done  for  the  purpofe  of  de- 
ceiving the  underwriters,  and  would,  of  itfelf*  be  ftrong 
evidence  of  fraud. 

3.  Tbefubjett  Matter  of  the  Infurance. 

The  policy  muft  likewiie  fpecify  the  fubject  matter  of 

the  infurance,  whether  it  be  goods,  (hips,  freight,  refpon- 

dentia,  bottomry  fecurities,  or  other  things. 

It  may  be  on       If  the  infurance  be  on  goods,  it  is  not  neceflary  to 

chaodizct  jni-  particularize  the  different  forts;   it  is  ufually  expreffed 

«Mjr-  to  be  c  upon  any  kind  of  goods  or  merchandizes.*    In  many 

cafes  it  would  be  impoffible  to  fpecify  the  different,  forts 

of  goods  of  which  a  cargo  may  confift;   and  this  is 

the  lefs  neceiTary,  becaufe  the  memorandum  inferted  at 

the  foot  of  every  policy,  protects  the  underwriter  from 

any  partial  lofles  on  thofe  articles  which  are  moft  perifl*- 

able,  and  from  fmall  partial  lofles  on  all  others.  (£)— - 

Or  the  goods  Where  the  particular  goods  infured  are  meant  to  be  ipeci- 

*mt  be  fpcci-  gec^  tfas  jj  ufuaiiy  done  at  the  foot  of  the  policy  ;  thus, 

'  On  woollen  cloth ;  fometimes  on  goods  generally,  with  the 
mark  of  each  bale,  cafk,  &c. — It  is  not  neceflary  that 
the  goods  fhould  be  fpecified  in  the  policy ;  yet  this  is 
fometimes  done  for  the  fatisfadion  of  the  underwriters. 
if  the    goods  And  where  they  are  fpecified,  if  they  be  not  put  on  board, 

P^a4  board!  the  Policy  wiU  be  void>  although  *«  infured  have  other 
tbc  policy  will  goods  of  equal  value  on  board.     As  if  an  infurance  be 

the  VOi1kwrcd  ma(k  on  a  <luantity  °f  ^ortoife  Jhell  on  board  a  certaift 

have         other  ftxip  | 

goods  of  equal 

talue  on  board.  ' 


(a)  The  French  exprefs  it,  •  ou  autre  pour  AwV  This  claufb 
appears  to  be  very  ancient,  and  is  found  in  the  forms  of  the 
policies  of  moft  foreign  countries.  Vid«  Emerig*  torn,  i,  p.  1 8a. 
(b)  Vid.  fup.  c.  69  §  3. 


# 


« 
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flup }  but  inftead  of  tortoife  fliell,  a  quantity  of  indigo 
is  {hipped  for  the  infured  :  The  infurer  (hall  not  be  lia- 
ble for  any  lofs  upon  the  indigo. — So,  if  an  infurance 
tie  made  on  oils  and  barilla  ;  this  will  not  protect  a  cargo 
of  foap)  though  thefe  are  the  principal  ingredients  in 
foap.  The  fpecies  of  a  thing  is  afcertained  by  its  fob* 
ftantial  form. — That  being  changed,  produces  a  new  fpe* 
cies  and  deftroys  the  old.  And  yet  an  infurance  on  in- 
gots of  gold  has  been  holden  to  protect  the  metal  con- 
verted into  utenfils  or  coin  \  becaufe  the  fubftance  is 
fpecifically  the  fame,  and  may  be  converted  into  ingots 
again,  {a) 

When,  indeed,  a  cargo  confifts  of  very  few  articles,  W^*  &* 
it  may  be  proper  to  mention  them  particularly.  And  R^fe^llrtU 
where  the  goods  are  valued  by  the  hogfhead,  pipe,  bale,  c,tt»*  are  y*1- 
&c.  it  is  of  courfe  to  fpecify  the  commodity.  But  if  an  hogflwad,  pipe, 
an  infurer  fubfcribe  a  policy  c  upon  any  kind  of  goods  *****  **•  t^cT 
•and  merchandizes/  there  can  be  no  queftion  but  that  fpedficd 
he  is  bound  by  k,  though  no  one  article  be  fpecified.  (J) 
'  Respondentia  and  bottomry  iecurkies  are  a  fpecies  of  Refpondenti* 

property  which  may  be  the  fubjecl  of  infurance,  though  £^£^3 
they  are  in  effect  themfelves  a  fpecies  of  infurance.     But   be  infured  * 
then  they  muft  be  particularly  and  fpecifically  defcribed  *"**** M    ^ 
in  the  policy 5   for,  under  the  general  denomination  of 
goods,  thefe  fecurities  cannot  be  infured.    This  will  ap- 
pear in  the  following  cafe. 

An  infurance  was  made, «« on  goods  and  merchandizes,  on  jn  gAioj|  ^ 
aboard  a  certain  fhip,  at  and  from  Bengal  to  London"—*  a  policy  on 
Before  the  figning  of  the  policy,  the  plaintiff  had  lent  S^jJJj; 
captain  Tryon  704 1.  upon  refpondentia,  upon  goods  of  in  evidence  % 
greater  value  belonging  to  him  cm  board  the  <hip,  and  JJ^H^TllUl 
for  which  he  gave  a  refpondentia  bond  in  the  common  of  intereft  in 
form.  The  (hip  and  goods  were  confumed  by  fire  and  |JjjiA  ti*°°£ 
totally  loft. — On  this  cafe,  the  queftion  was,  whether  the  ligor  hu  <m 
plaintiff  could  recover  the  amount  of  his  refpondentia  board' 
intereft,  upon  this  policy  on  goods*— Ob  the  part  of  the  GimwBUck, 
plaintiff  was  cited  the  flat.  19  G.  II!  c.  87,  $  5,  which  \  £^Xto 

pro-  4*»« 

■     ■  ^i   ■     ■  m»»^ fc— n— m^mffft^m  ii   ■    ii  mi*  »■■■■■    i       i  ■■      — — — » 


{a)  Vid.  Emerig.  torn.  I,  p.  299,  300,  301— (f)  Vid.  1 
Mag.  8. 
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provides*  w  that  money  lent  on  bottomry  or  refpondentia, 
in  the  Eafi  India  trade,  {hall  be  lent  only  on  the  {hip  or 
goods,  and  infured  only  by  the  Under  $  and  that  the  bor* 
rower  (hall  not  recover  on  any  infarance  more  than  the 
value  of  his  intereft  in  the  (hip  dr  goods,  ixdujivt  of  tht 
money  borrowed ;  and  that,  if  this  do  not  amount  to  thtf 
fam  borrowed,  he  fhall  be  refponfible  to  the  lender  fo* 
fo  much  as  he  has  not  laid  out  on  the  (hip  or  goods,  wkk 
intereft,  infurance,  and  all  other  charges.*  And  it  wat 
argued  from  thence,  that  refpondentia  intereft  Was  infur- 
able  as  goods,  eo  nomine^  becaufe  one  is  made  the  mead 
ure  of  the  other ;  and  the  infurer  always  confiders  re-J 
fpondentia  as  goods,  fince  he  allows  the  bond  itfelf  to  be 
the  only  proof  of  intereft  necefiary,  and  never  inquired  af- 
ter the  value  of  the  goods.— On  the  part  of  the  defendant 
k  was  infifted,  that  the  lender  of  money  upon  refponden- 
tia, had  not,  like  a  mortgagee,  an  intereft  in  the  goods  of 
the  borrower  on  board ;  far  the  property  and  poffeffioa 
both  remained  in  the  borrower ;  and  therefore  refponden* 
tia  ought  to  be  infured  nominatim,  and  ipecificaUy.  That 
if  an  infurance  on  goods  Entitled  the  infured  to  recover 
on  a  refpondentia  intereft,  the  infurer  would  be  liable  tb 
be  defrauded :  For  if  the  (hip  came  home  fafe,  the  m* 
fured  would  be  entitled  to  a  return  of  premium,  upoa 
{hewing,  that  be  bad  no  goods  on  hard ;  but  in  caft  of 
lofs,  he  might  claim  as  he  then  did,  upon  his  respondentia 
.  intereft. — The  court  Were  unanimoufly  of  opinion,  that 
a  refpondentia  bond  was  not  evidence  of  an  infinraUe  in- 
tereft in  the  goods  on  which  the  money  was  lent.*— Lord 
'Mansfield>  in  delivering  the  judgment  of  the  court,  laid  ; 
— *  At  die  trial  of  this  caufe,  and  fince,  I  have  leaned 
as  much  as  poffible  to  fupport  this  infurance  $  6ecauik 
it  appeared  to  have  been  made  in  this  form,  not  through 
defign,  but  merely  by  a  flip,  in  not  inferting  the  word 
refpondentia.  To  be  Aire,  the  ftat.  19  G.  IL,  ■&  87,  $  5f 
does  not  not  confer  the  owner  ctf  the  goods  as  having  a 
right  to  infure  for  more  than  the  furplus  value  of  the 
goods,  above  the  money  borrowed  on  refpondentia.  To 
Miany  purpeiesxtte  retpomontia  creditor  &es  a^nes  ^n  'tne 

goo*: 


„._     iu.il  T"sr. 
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goods  1  Bui  we  are  fatisfied  that  this  a&  never  meant  t* 
alter  the  manner  or  form  of  infurances  :  It  only  meant 
to  prevent  wagering  policies.  The  aft  itfelf  defcribea 
the  insurance  by  the  creditor  to  be  on  the  money  lent, 
and  leaves  it  upon  the  practice.  Now,  in  practice,  bot- 
tomry and  refpondentia  have  always  been  considered  as  a, 
particular  fpecies  of  infurance*  and  have  taken  a  particu- 
lar denomination,  All  the  forms  exprefs  the  infurance 
to  be  on  bottomry  or  refpondentia :  Nor  is  there  a  di&utm 
that  respondentia  can  be  infared  under  the  denomination 
of  goods.  It  would  be  very  dangerous*  therefore,  to 
eftablifh  a  precedent  to  the  contrary  j  fince  the  confe- 
rence may  be  bad,  and  introdu&ve  of  frauds,  though 
we  cannot  now  fee  the  particular  mode  of  them.  The 
ground  of  our  determination  is,  that,  by  the  cuftom  of 
merchants,  refpondentia  is  infured  under  a  fpecial  de- 
nomination* But  we  by  no  means  fay,  that  under 
an  infurance  on  goods  at  large,  a  man  may  not  be 
permitted  to  give  in  evidence  a  mortgage  or  other  ipeciai 
lien," 

Yet  the  nfage  of  a  particular  trade  may  fanclion  a  ^  «**!**»* 

departure  from  this  rule. — As  where  the  captain  of  an      

Eqft  Indiaman made  an  infurance  on  «  goods* fpecies  and  efe'8$  Grqmy       t. 
on  board  f  He  was  permitted  to  recover  for  money  laid  Tr.  14'  G,  III. 
out  for  the  ufe  of  the  £hip  in  the  courfe  of  the  voyage,  fuP-  94* 
and  for  which  he  charged  refpondentia  inter  eft ;  it  being 
proved  that  this  fort  of  intereft  was  always  ipiiiredin  this 
manner  in  the  Eaft  India  trade. 

There  are  even  certain  articles,  which*  though  they  The  maier*» 
may  be  properly  called  goods,  yet  are  not  comprehended  foip^pratifioM, 
under  the   general  denomination  of  goods,  wares,  and  widgoodtmh. 

c         x.     •   r  cd  to  the  deck. 

merchandizes  in  the  policy *  and  therefore  the  lniurer  is  ^„^  be  iiC 
Hot  liable  for  any  lofs  upon  thefe  articles,  unlefi  they  be  fedugood* 
fpecifically  named  :  Such  are  the  matter's  clothes*  and  the  vid.  fop.  ch.  * 
ihip's  proviiions,  which  are  coniidered  as  a  part  of  the  $  *• 
furniture  of  the  fhip.(j)— Neither  are  goods  laihed  to  the 
deck  comprehended  under  the  name  of  goods*  unlefs 

they 

(0)  Vid.  Brougb  v.  Wbkmore,  4  T.  R.  ao6,  fap.  I  *a. 
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thfey  be  particularly  defcribed ;  becaufe  they  are  expofed 
to  greater  danger   than  goods  ufually  are,  and  conse- 
quently the  premium  for  infuring  them  is  greater,  (a) 
Money,  jewels,    *  It  has  been  questioned  whether  foreign  coin,  jewels,  or 
or  bullion,  may  bullion,  could  be  infured  under  the  general  denomination 
derthedenom-   of  goods,  wares,  and  merchandizes,  (b)    It  certainly  ap- 

illation 


gooda. 


°*  pears  from  Magen's  colle&iftn  of  foreign  ordinances,  (c) 
that  in  fome  places  there  are  pofitive  regulations  which 
require  that  gold  and  filver,  whether  coined  or  uncoined, 
and  jewels,  ftxall  be  particularly  fpecified  in  the  policy. 
In  France,  thefe  articles  may  be  infured  under  the  de- 
nomination of  goods  and  merchandizes,  provided  the 
Bat  the  infarer  tranfport  of  them  be  not  prohibited.(^)     And  with  us  it  is 

the'r^of'a  ^^  to  *n^ure  t^iem  generally  as  merchandize  j  but  it  is 
cJandeftine  ex-  not  underftood  that  the  infurer  is  liable  for  the  riik  of  a 

SSrtdJ*  d»ndeftine  exportation.  (,) 

Tewels.  &c  ^  diftin&ion  has  generally  been  made  between  money, 
worn  by  per-  jewels,  rings,  trinkets,  &c.  which  are  a  part  of  the 
are8not  inchld-  carg°>  **  articles  of  commerce,  and  fuch  as  are  merely 
<d  in  a  policy  perfonal,  and  are  not  meant  to  be  difpofed  of  as  fuch- 
oo  good*  ^^  jewels  and  ornaments  which  are  worn  by  perfons 

on  board,  and  which  are  not  considered  as  forming  a  part 
of  the  cargo,  nor  liable  to  contribute  to  a  general  aver- 
age, (J)  would  not  be  confidered  as  included  in  a  gen* 
eral  policy  on  goods.  (jg) 

An 


(a)  R.  Rqfo  v.  TbnumUs,  at  N.  P.  Part  20.  poll.  c.  17,  $5. — 
(i)  Park  ia.— (c)  2  M agent  >  71,  89,  131,  187— (1/)  Emerig. 
torn.  1,  p.  297. — (<)  1  Magensy  10.  Vid.  Da  Cofia  v.  Frith,  +Bw\ 
1966,  fup.  108.— (/)  Vid.  inf.  ch.  13,  $  6. — (g)  AiTecurana 
mcrceslntalemxuvcmiinmiflas/mteUigimrair<5curarcpccuniam, 
aurum,  argentum,  gemmas,  margaritas,  etannulos,  indicia  navt 
cxiftentes,  quge  omnia,  appellation*  mcrcxum>  in  navezn  immuTa* 
rum,  comprehenduntur,  licet  exprefla  ndn  fuifient  Santtrna 
declarat  quod  fi  pecuniae,  margaritge  et  an  null  erant  deflinati 
a^i  vendendum,  vel  mercandum  alias  merces,  tunc  appellations 
mercium  veniunt,  et  in  affecurataone  comprehendnntur,etloco 
Jtterchixn  habentnr  ;  Vocat  di&as  res  merces,  cum  occafione 
earam  habeat  locum  contributio,  ficut  ali&rum  rerum,  He  in  iftU 
aflecu^tiojiibus  raer&tonun  potius  appices  juris  quam  Veritas 

obftrvjui 


m 
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An  infurance  cm  a  fliip  does  not  comprehend  both  An   kforaace 

flap  and  cargo :   And  therefore  if  a  merchant  infnre  a  JJot^w^ 

ihip  generally)  and  fhe  then  happen  to  be  laden,  the  cargo  on  board. 
nfarer,  in  cafe  of  lofs,  ihall  anfwer  only  for  the  {hip, 
but  not  for  the  goods,  (a) 

4.  A  defer iption  of  the  Voyage,  with  the  Commence* 
.    ment  and  End  of  the  Ri/k. 

Every  fact  and  circumftance  relating  to  the  contract  of  The     voyage, 
infurance  mu£  be  ftated  with  the  moft  fcrupulous  re-  ^«C^^I 
gard  to  truth.     The  voyage  infured  muft  therefore  be   end  of  the  riik 
truly  and  accurately  defcribed  in  the  policy ;  nataely,  the   2fcfo©^k£ 
time  and  place  at  which  the  riik  is  to  begin,  the  place  of 
the  (hip's  departure,  the  place  of  her  deftination,  and 
the  time  when  the  riik  ihall  end,  whether  on  goods,  or 
on  the  fhip*     If  a  blank  be  left  for  the  place  either  of  lf  *  **■*  *• 
the  &ip's  departure  or  deftination,  the  policy  will  be  tteplaoeofdet 
void  for  the  uncertainty. — As  if  a  fhip  be  infured  from  P"**"*  or  of 
London  to  ,     ;  this  blank  being  left  to  prevent  an   polk/wOl  be 

enemy's  learning  the  plaice  of  the  fhip's  deftination  j  if  ^^ 
the  ftiip  in  her  voyage  be  caft  away,  the  infured  (hall  not 
recover  his  lofs  on  this  policy,  though  there  were  private 
inftru&ions  for  the  fliip's  port  of  deftination.  (b) 

In  our  ordinary  policies,  the  continuance  of  the  rifk   How  the  com. 
on  goods  is  generally  exprefled  to  he  from  the  loading  thereof  mencement 
on  hoard  the  fbip%  and  to  continue  *  until  the  fame  be  dif-   riik  arc  ufullf 
charged  andfafely  landed]  at  the  port  of  delivery : — Upon  % 
the  Ihip,  on  an  outward  voyage,  it  is  fometimes  from  her 
beginning  to  load,  at  fome  particular  place,  or  at  and  from  fuch 
place  \  fometimesyrvfti  a  particular  day     On  a  homeward 
voyage,  it  is  generally  made  to  commence  on  thefbipyj 
arrival  at  a  particular  place  abroad,  or  at  and  from  fuch 
place  \    and  it  continues  till  fhe  arrives  at  her  place  of 

deftination, 


obfervari  videantur :  Et  tandem,-  quia  large  comprehenduntur 
omnes  res  quae  funt  deftinatae  ad  negotiandum  et  facit  ctiam 
quod  confifcatio  mercium  navis  eztenditur  etiam  ad  pecuniam 
numeratam*    Roccus,  not.  i7.-*-(a)  Molloy,  b.  2,  c.  7,  $  18.      ..  >.„ 
Roecus,  n*  16.— (£)  MoIIoy,  b.  2,  c.  7,  §  14. 


fit  OfthtPffaf*  t**kt 

detention,  "and is  ihtre  mmni 94  bmf  m  &*i fyfrty? — 
Certain  pnmfiom  are  often  added  to  enable  the  Jfcip  to 
touch,  fay,  trad*,  &c  at  certain  placet  out  of  the  di* 
i*&  courfe  of  the  voyage,  without  being  gviky  <ef  *  devMK 
tion. 
V  the  policy       Sometimes  privateers  and  veflels  which  are  conftantly 

te^T*  Mft  •"V1***1  in  **  «»*«■§  t^d**  ***  iofwed  for  a  term, 
not  exceed  x»  But,  by  the  ftat,  $5  G.  IIL  c»  69,  $  12*  this  term  muft  not 
MotkAa  exceed  12  calendar  months. — If  it  exceed  that  time,  the 

policy  will  be  void. 
Tte       cot-       In  policies  for  time,  the  commencement  and  end  of 
jncocem«uan4  ^   term   ftould  be  ii&in&ij  fpecified.      If,  however, 
fmift  be  fpec?  that  fhould  not  be  fo  preclfely  fated  as  it  ought  tp  be,  it 
***•  will  be  fufficient  if  it  can  be  collected  from  the  conftruc- 

tion  of  the  policy,  and  the  intention  of  the  parties. 
£  liberty   *       If  a  letter  of  marque  be  infured  from  Liverpool  to  An- 
eraife  for  fi*  tigua,  with  liberty  to  cruife  for  fix  weeks ;   but  no  time 
it    fuccdfive   is  fixed  for  the  commencement  of  the  cruife :  This  is 
*****  not  to  be  understood  as  giving  a  power  to  cruife  for  fi* 

Vid.inf.ch.ja,  weeks  at  different  periods,  but  only  for  one  uninterrupted 
S  Xa  period  of  fix  fucceffive  weeks,  (a) 

Though  the  Even  though  the  termini  of  the  voyage  infured  be  truly 
defcriptieo  of  (feted  \  yet,  if  the  wording  of  the  policy  be  calculated 
literally  true;  to  *nduce  *n  the  infurer  a  belief  that  the  voyage  originally 
yet  if  it  he  cal-  began  at  the  port,  where,  by  the  policy,  the  rjfk  is  to 
Ixtct  a  faVe  beg*n*  when  in  truth  the  fhip  had  brought  her  cargo 
eonclufion,  the  from  another  port;  this  will  be  a  falfe  defcription  of  the 
Soid*    '  V07age,  and  the  policy  will  be  void. 

A  Ihip  tales  in  ^*  w^ere  g°°d$  were  infured,  "  At  and  from  Genoa 
her  cargo    at   u  to  Dublin  ;  the  adventure  to  begin  from  the  loading  to  equip 

feSf*'  c™t  u/or  the  voyage.99— The  cargo,  confifting  of  pot-afh,  ver- 
*ad  an  infur-  digreafe,  and  other  perifhable  commodities,  was  put  on 

*nCCthe*  ^odS  board  at  Leghorn  on  the  10th  of  Augujl>  and  the  veffel 
from  Genoa  to   lofing  her  convoy,  put  into  Genoa  on  the  13th  of  Auguft% 

&*'/™'0**  ^  ia7  there  tU1  tlie  5th  of  January,  near  five  months* 
i*di*.n—Tht  and  then  failed*   The  infurance  was  effefted  on  the  20th  of 

policy  it  void ;  ^-.^^ 

ihit  helot    a  January^ 

*lfc     deicrip- , 

tic*  of  tbevoy- 

agu,  calculated  (a)  R.  Syers  v.  Bridge,  Doug.  509,  inf.  c.  12,  $  U 

to  induce  the 
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Jtimmj*  at  which  time  thefe  circmnftanc«t  were  known  anderwrkerte 
to  the  ifi&red,  but  not  communicated  to  the  underwri-  g^Twm^ 
ter*  The  (hip  m  her  voyage  met  witk  a  ftorm,  which  ponofloadi^. 
Cottfidcftbly  damaged  her  cargo*  and  an  a£hon  was  jy j^-je, T  »«i , 
brought  for  a  partial  lofe.  On  die  trial  it  appeared  that,  -^i  i  BL 
by  the  triage,  it  was  materia  to  acquaint  the  underwriter*  4  *  * 

Whether  the  infurance  was  to  begin  at  the  coMmttjc*m*m 
or  the  middle  of  the  voyage. — There  was  a  verdtet,  how*- 
^rer,  for  the  plaintiff;  but  which  was  afterwards  fet  fr£d*» 
and  a  new  trial  granted ;  the  court  being  dearly  of  opin- 
ion, that  from  the  terms  of  the  policy,  k  muft  be  im- 
plied that  Genoa  was  the  port  of  hading,  which  was  not 
true ;  *nd  tfeis  being  a  mifreprefentarion  (s)  of  a  mat*-  t 

rial  circumftanfce,  the  underwriter  had  a  right  to  fay  that 
this  was  not  his  contract 

So,  if  the  port  or  ports  of  the  fhtp's  deftination  be  Th« '  port  m 
untruly  fet  forth  in  the  policy,  the  contraft  will  be  void.  JJJ1  *J^ 
And  this  is  not  like  the  cafe  of  an  intended  deviation  ;  boo  moft  ft* 
for  there  can  be  no  deviation  from  a  voyage  which  was  ***** 
never  in  the  contemplation  of  the  party. 


As  where  a  fliip  was  infured,   w  At  and  from  Mary-  A  ftip,  ii 

u  land  to  Cadiz,"  and  was  cleared  from  Maryland  to  Fal-  appeart  by  her 

mouth,  and  a  bond  given  that  certain  enumerated  goods  tV*9  JZL**9* 

fliould  be  landed  in  Britain,  and  all  the  other  goods  in  voyigelnvicw^ 

the  Briti/h  dominions.     An  affidavit  of  the  owner,  and  S?iita£fllll, 

the  bills  of  lading  fhewed  that  the  {hip  was  bound  "to  both  place*,  b«* 

Falmouth  and  a  market  f  and  there  was  no  evidence  that  ***  ^L^^ 

(he  was  deftined  for  Cadiz.    She  was  taken  in  Chefapeak  Thitit  no  dt» 

Bay,  in  the  courfe  from  Maryland  both  to  Cadiz  and  7J|?j**V  *"*  * 

Falmouth,  before  the  dividing  point.     Many  circumftan-  agcandthHE 

ces  led  to  a  fufpicion  that  fhe  was,  in  truth,  defigned  for  *■»•  «  &&> 
neither  place,  but   for  the  port  of  Bofton,  to  fupply  the        g     , 

American  army ;    but  there  was  not  fufficient  direft  evi-  %***&„  * 

deuce  of  that  fact. — Ik  court  determined  that  the  plain-  s£;  *** 

tiff  could  not  recover  in  this  caufe. — Lord  Mansfield  faid  ; 
—"The  policy,  on  the  face  of  it,  purports  to  be  a 

voyage 
^— >*— i         ■      « ■       ■     ■        '  ... 

♦{«)  This  is  not  fo  properly  a  mifrcprcfentation,  as  a  fal& 
defcription  of  the  voyage  infured 


i 
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voyage  to  Cadiz.    All  contraBs  of  infurance  mujl  he  founded 
\  in  truth,  and  the  policies  framed  accordingly.     When  th# 

infured  intends  a  deviation  from  the  direft  courfe,  it  it 
always  provided  for,  and  the  indemnification  adapted  to 
it.     In  all  cafes  of  deviation,  the  termini  a  quo  and  ad 
quern,  are  certain  and  the  fame.     Here  the  voyage  was 
never  intended  for  Cadiz." — Mr.  Juftice  Buller  (aid  j— 
"  There  cannot  be  a  deviation  from  a  voyage  which  never 
exifted.    The  weight  of  the  evidence  is,  that  the  voyage- 
was  never  defigned  for  Cadiz." 
Freight  is  in-       So  alfo,  where  an  infurance  was  made  on  freight, 
%£  tT  the'  "  At  and  from  Bourdeaux  to  Virginia?— It  appealed  in 
goods,  in  troth,  evidence,  that  the  goods,  were,  in  fad,  to  be  carried 

fe  fattta"^?  to  8u  Domin&°>  and  **»*  the  ^p  was  only  to  call  at 
the   policy  is  Norfolk  in    Virginia   for  orders: — Lord   Kenyon  was   of 

1801  opinion,  that  the  underwriters  muft  fuppofe  that    the 

•MurJmHiPini  goods  were  consigned  to  Virginia.     But  the  freight  pay- 

3Yi£*  P*i79*  aUe>  bang  f°r  the  carriage  of  them  to  St.  Domingo,  it 
Pari  199.         was  different  from  the  freight  infured  y   and  though  the 

(hip  was  to  call  at  Virginia,  that  did  not  alter  the  cafe— 
The  plaintiff  was  nonfuited,  and  ho  application  was  made 
to  fet  the  nonfuit  aiide. 
Whatever  may       And  whatever  may  be  the  intention  of  the  infured  at 

£p  aTTnt^  tiie  timS  the  infurance  is  effefted,  if,  in  faft,  the  Ihip  fail  . 

tion  of  the  in-  on  a  voyage  different  from  the  voyage  infured,  the  pol-. 

sW^faa.ftS  lc?  **  difcharged;    not,  perhaps,  on  the   ground  of  a 

on  a    voyage  wilful  mifreprefentation,  but  becaufe  the  Ihip  never  failed 

Afferent  from  on  tke  vovage  defcribed  in  the  policy,  and  there  is  no 

lured,  the  poli-  ineeption  of  the  rifk  infured  againft. 
cy  ii  difchar**       Thus :— A   fhip  was    infured,   "At    and    from    the 

A  flu  isinfur-  20th  of  OBober  1786,  from  any  ports  in  Newfoundland 

ed  from  a  cer-  to  Falmouth,  or  her  ports  of  difcharge  in  England,  with 

^to^a^d  libert7  t0  touch  at  Ireland,  and  any  ports  in  the  Channel? 

before  the  day  — On  the  firft  of  O&obcr,  the  fhip  left   Newfoundland} 

Sffie^t  °y    !    WeXlt  t0  Xh£  Banhs>  fiflied  there  tiU  ^e  7th»  failcd  0n  Aat 

age,  the  policy  day  from  thence  for  England,  and  in  that  voyage  was 
it  difcharged.     loft  on  the  30th  of  jVWmfor.— In  this  cafe  the  queftioa 

W*y  v  Modig-  was,  whether  the  policy  ever  attached,  and  whether  it 
A**;,  aTJL3a  was  not  difcharge^  the  fhip  never  having  failed  on  the 

voyage 
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voyage  infured.— On  the  part  of  the  infured,  it  was 
contended,  that  though  the  rifle  of  the  infured  began  from 
the  7th,  yet,  as  the  rifle  of  the  underwriters  was  not  to 
commence  till  the  20th,  it  could  make  no  difference  to 
them  ;  and,  in  fact,  their  rifle  was  considerably  leflened, 
as  the  (hip  was  part  of  her  way  home  before  the  policy 
could  attach.'  But  the  court  decided,  that  as  the  ihip, 
inftead  of  failing  for  England,  the  voyage  infured,  failed 
to  the  Banks,  which  was  a  different  voyage,  the  policy  was 
difcharged. 

Bat,  in  the  following  cafe,  whfch  was  determined  fince  But  though 
the  above,  it  has  been  holden,  that  though  there  be  a  vious  ^fij^o 
previous  deftgn  to  touch  at  a  port  out  of  the  ufual  courfe  touch  at  & 
of  the  voyage  infured,  and  the  fhip  be  even  furnifhed  ^ofrtT^i*  the 
with  clearances  for  that  port ;  yet,  if  the  termini  of  the  ▼°ya?c;  y«*»»f 
intended  voyage  be  the  fame  as  thofe  of  the  voyage  men-  tn*  £?*&  be 
tioned  in  the  policy,  this  {hall  be  confidered  only  as  an  thc  **•"*»  thi» 

.  .      ,     ,     .  (hall    only    be 

intention  to  deviate.  d*med  an  in- 

An  infurance  was  made  on  goods,  "  at  and  from  Gr&-  tcntion  to  do- 
nada  to  Liverpool,  in  fhip  or  fhips :" — It  appeared  that   ^  fcL  infured 
the  fhip,  on  board  of  which  the  goods  were  laden,  failed  fr»«  -f-  t0  •*• 
for  Liverpool,  but  with  a  defign  formed  before  the  com-  £„  t0  toucj,  at 
tnencement  of  the  voyage,   (as  appeared  by  her  clearances,   c-  awi,  hefow 
and  was  admitted  on  all  fides,)  to  touch   at  Cork  in  her  point,  i»lo(b-- 
way ;  but  was  totally  loft  before  fhe  arrived  at  the  di-  l%iie .   "rfw*** 
viding    point. — Upon  this  cafe,  {a)   it    was  determined        - 
that,  the  infured  was  entitled  to  recover. — For  the  termini  &<*>ky**Xy"* 
of  the  intended  voyage  being  really  the  fame  as  thofe 
defcribed  in  the  policy,  it  was  to  be  confidered  as  the 
fame  voyage  ;  and  a  deftgn  to  deviate,  not  effected,  would 
not  determine  the  policy,  (b)     That  in  Wooldridge  v.  Boy- 
dell,  (c)  it  appeared  that  there  was  no  intention  that  the 
fliip  fhould  go  to  Cadiz  at  all  ;  and  in   Way  v.  Modig- 
liani,{d)   the  fhip  did   not,  when  fhe  left  the  port  in 
Newfoundland,  fail   for   England,  but  went   to   fifh    on 

the 


(a)  There  were  other  points  in  this  cafe  for  which  it  is  cited, 
inf.  c.  1 1,  {  4.— {b)  Per  Holt,  C.J.  in  Green  v.  Totmg,  at  N.  P. 
2  Lord  Ray.  840,  2  Sali.  444.— (*)  Sup.  229.— (d)  Sup.  23a* 
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the  Banks.      Here   the    (hip  was  bound  far   Liverpool 
though  {he  had  alfo  clearances  for  Cork. 
Diftin&ion  be-        According  to  the  do&rine  of  Lord  Mansfield,  in  Woot- 

twe«i  an   in-   dridpe  v.  BoydelL  (a)  a  deviation  is  a  departure  from  the  ufual 
tended    devia-  r       r     1.  •    r      a  .    •  r  r 

t»n  andadif-  courfe  of  the  voyage  miured;    not  in  confequence  of 
fcrcnt  voyage,  j^y  avowed  defign,  or  any  orders  previoufly  given  to  the 

captain,  but  from  an  after  thought  conceived  during  the 
voyage.  If,  therefore,  a  fhip  be  infured  from  A.  to  J. 
and,  before  her  departure^  the  infured  determine  that  {he 
{hall  call  at  £,  which  is  out  of  the  ufual  coorfe  of  the 
voyage  from  A.  to  B. : — This,  according  to  the  above 
doftrine,  cannot  fo  properly  be  faid  to  be  an  intended  devi- 
ation as  a  different  voyage  ;  namely,  a  voyage  from  A.  to 
£  and  B.     And  in  the  argument  of  the  cafe  of  Kewlej 

Sttf  *  Van*-  v*  fyan>  t^ie  ca*"e  °^  Stott  v.  Vaughan,  was  mentioned* 
la*.  which  was  an  a&ion  on  a  policy  on  the  very  fame  (hip* 

tried  before  Lord  Kenyan  at  Guildhall  in  HiL  Vac.  I794sf 

in  which  his  Lordfhip  nonfuited  the  plaintiff,  on   the 

ground  that  the  voyage  intended  was  not  the  voyage  de> 

fcribed  in  the  policy.    >^ 

If  the  (bip  ha«       But  if,   for  particular  reafons,  a  place  be  mentioned 

liberty  in   the   jn  the  policy  where  the  {hip  fhall  have  liberty  to  touch, 

at     a      place   when  in  fatt  it  is  not  intended  that,  {he  {hall  touch  there, 

im^ded  *  Jfcl  but  Procecd  <*"•*%  to  her  port  of  deftination,  this  will 

iball  go,yetthe  not  avoid  the  policy  ;  for  .the  infured  may  {horten  the 

poKcy  will  be  voyage,  and   diminifli  the  rifk.  (b) — As  where    a   fhip 

was  infured  from  London  to   Nantz,  with  liberty  to  touch 

55^J.2t ai  °ftend  *  and  lhe  cleared  out  for  °Jlmi  omv»  thou«h 
Tup.  69.  it  was  defigned  that  {he  mould  proceed  immediately  to 

Nantz,  with  bills  of  lading,  purporting  to  be  made  oijt 

at  OJlend)  as  if  her  cargo  had  been  {hipped  there,  in 

order  to  enable  the  {hippers  to  import  Engli/h  goods  into 

Nantz,  at  OJlend  duties,  and  alfo  to  fave  the  light-houfe 

duties  going  down  the  Channel. — This,  being  a  conftant 

practice,  and  known  to  all  concerned  in  this  trade,  it  was 

held  to  be  no  fraud  on  the  underwriters  \  and  that  the 

policy  was  good. 

If 


(a)  Doug.  18. — (b)  Vid.  Emcr'tg.  torn.  2,  p.  52. 
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If,  from  a  certain  point  in  the  voyage  infured,  there   If  from  a  cer« 

be  feveral  tracks  which  lead  to  the  place  of  deftination,  tain  P0""*" 

wy^spp  the** 
with  certain   advantages    and    difadvantages    attending   be        federal 

each ;  and,  at  that  point,  the  captain  has  ufually  been  *™ck*»0frrt"ch 
at  liberty  to  elett,  according  to  circumftances,  which  fually  eldts 
of  the  courfes  he  fhould  take.      If  the   (hip   infured  wh,rch  h\wiU 

1  .  r  purfue ;    but  a 

fap,.  with    orders  from   the   injured,  to    'take    one    particu-  particular 

lot  t,  act,   in   order   to  touch   at  a  port  in  that  track,   ?■**  *  frSm 

r\  1     •  i«  1  •/•  finked to  bin  by 

this  ought  to  be  ftated  m  the  policy,  otherwife  it  will  be  the  infured ; 
-void  ;    for  the  infurer  is  entitled  to  the  advantage  of  the   thl*  J*10"**1  ^ 

....  °  mcotioned     io 

captain's  judgment  in  electing,  at  the  moment  he  arrives  the  policy,  wh- 
at the  dividing  point,  which  of  the  tracks  it  will  be  beft   frwif*  .*  wiU 
for  the  fhip  to  purfue,  under  the.  then  exifting  circum- 
ftances.    This  point  will  be  found   determined  in  the 
following  cafes. 

The  fhip  Arethufa,  was  infured,  «  At  and  from  London  A  ^  mfttr€£ 
w  to  Jamaica"— In  an  aftion  upon  this  policy,  for  a  lofs  from  A.  to  B. 
by  capture,  the  defendant  paid  the  premium  into  court,  lion™?  ^ch 
and  refilled  the  demand  on  the  ground  that  the  policy  at  C.  aa  inter- 
was  void,  as  not  containing  a  true  defcription  of  the  Son,^^^ 
voyage  intended. — On  the  trial,  it  appeared  that  the  fhip  point  in  the 
♦was  cleared  out  for  Jamaica  only,  but  failed  with  directions  -  ^I^ree^^ 
to  the  captain  to  touch  at  Cape  Nicola  Mole  in  St,  Domingo,  to  B.\  one  by 
in  order  to  land  fome  ftores  there,  purfuant  to  a  char-  *h*  ^^'J 
ter-party,  and  afterwards  to  proceed  to  Jamaica. — 5/.  Do-  by  different 
Mingo  lies  in  the  track  to  Jamaica,  and  confequently  the  Jherc^arTcer- 
courfe  from  London  to  Cape  Nicola  Mole  and  to  Jamaica  tain  advantages 
is,  to  a  certain  point,  the  fame.  From  that  point  there  ^.^^^g 
are  three  tracks  which  a  fhip  bound  to  Jamaica  may  take  ;  each,  fo  that 
one  immediately  to  the  fouthward  of  St.  Domingo  s  anoth-  **ft  cl^"1" 
er  further  fouth ;  and  a  third  to  the  northward  of  that  cording  to  cir- 
ifland.  In  this  laft,  after  the  fhip  had  pafled  the  dividing  XlTcourfe 
point  of  the  three  feveral  courfes,  but  before  fhe  had  he  will  purfue. 
reached  the  fubdividing  point  of  the  continuing  courfe  JlTjJf^S 
to  Jamaica,  and  that  leading  into  the  port  of  Cape  Nic-  in  order  to 
da  Mole,  fhe  was  captured.  Of  the  three  feveral  tracks  Ej^Sfc1 
to  Jamaica,  from  the  dividing  point,  which  the  fhip  fore  (he  come* 
paffed,  it  appeared  that  thofe  to  the  fouthward  of  St.   ^^/^ 

Domingo 
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have  turned  in*    Domingo  were  the  moft  ufual,  efpecially  in  tiitie  of  peace, 

»  Lhc  k!** t0  an{*  were  t^xe  &&*&  nav'gati°n  5    that  *e  other,  to  the 

of  C.    The  in-  northward,  was  the  fhorteft,  but  more  difficult,  naviga- 

^rcr    "    *fm  tion,  but  was  fometimes  preferred  in  time  of  war,  bf 

caufc  he  was  thofe  who  were  acquainted  with  it,  more  efpecially  in  this 

entitled  to  the  ^      becaufe  great  part  of  the  ifland  of  Su  Domingo,  in- 

»d  vantage      of  \  or  ^  &  » 

the  captain's  eluding  Cape  Nicola  Mole,  being  in  poffefiion  of  the  Brif- 
iudgment  in  e-  yfo  forces>  there  was  left  rifk  to  be  apprehended  from 
of  the  tracks  it  privateers.  But  which  of  the  three  courfes  was  the  moft 
wa»   bell    to   advantageous  to  be  purfued,  in  any  particular  inftance, 

purfue,    *hen  J>  -a  t-  u  • 

he  came  to  the   depended  upon  circumltances,  upon  which  it  was  proper 

firft  dividing  for  tjle  captain  to  exercife  his  judgment  at  the  time.  It 
was  not  pretended  that  the  captain  had  in  fact  exercifed 

MiJdiewood  v.   any  ^ucj1  judgment,  in  felecTing  the  courfe  he  had  taken ; 

x6i.  '  it  being  evident  that  he  had  adopted  it  as  the  moft  di- 

rect and  proper  one  to  be  taken  for  the  purpofe  of  going 
into  Cape  Nicola  Mole,  whither  he  was  then  bound. — Lord 
Kenyon,  before  whom  the  caufe  was  tried,  was  of  opinion 
that  the  defendant  was  difcharged  tinder  thefe  circum- 
ftances ;  becaufe,  at  the  time  when  the  (hip  was  cap- 
tured, (he  was  bound  to  a  different  place  from  that  for 
which  fhe  was  infured  ;  and  with  a  view  to  which,  the 
captain,  under  compulfion  of  his  orders,  had  taken  this 
particular  track,  and  was  not  left  at  liberty  to  exercife 
his  judgment  at  the  dividing  point,  for  the  benefit  of  all 
concerned,  as  the  infurers  had  a  right  to  infift  upon. — 
The  jury  accordingly  found  a  verdict  for  the  defendant, 
being,  as  they  ftated,  unanimoufly  of  opinion,  "  that  the 
"  concealment  (a)  of  the  intention  to  go  to  St.  Domingo 
f€  vitiated  the  policy ." — Upon  a  motion  for  a  new  trial, 
it  was  infifted  on  the  part  of  the  plaintiff,  that  where  the 
termini  a  quo*  and  ad  quern  remain  the  fame,  an  intended 

deviation 


(a)  This  cannot  fo  properly  be  called  a  concealment,  as  a 
defective  defcription  of  the  voyage  in  the  policy.  A  conceal- 
ment is  generally  urderftood  to  mean  the  withholding  of  feme 
information  material  for  the  infurer  to  know,  but  not  neeeflkry 
to  be  inferted  in  the  policy.  But  the  defcription  of  the  voyage 
infured  muft  always  be  contained  in  the  policy :  nor  do  I  ap- 
prehend that  any  viva  voce  communication  would  fupply  a  de- 
fect in  that  defcription* 


! 
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deviation  {hall  not  vitiate  the  policy,  if  the  lofs  happen 

before    the   (hip    arrives  at   the    dividing  point. — The 

court,  however,  were  unanimoufly  of  opinion,  that  the 

plaintiff  was  not  entitled  to  recover. — Lord  Kenyan  faid, 

u  I  will  not  now  inquire  whether  the  cafes  cited  were, 

or  were  not,  properly  decided ;  though,  perhaps,  if  this 

were  res  Integra,  I  might  have  entertained  fome  doubts. 

It  is  fufHcient  that  thofe  cafes  have  been  decided,  and  if 

the  opinion  which  I  gave  at  the  trial  tended  to  fhake  their 

authority)  I  would  abandon  it :  Put  it  feems  to  me  that 

our  deciding  in  favour  of  this  defendant  will  not  difturb 

any  of  the  authorities.     At  the  trial  fix  witneffes,  who 

•had  gone  many  voyages  to  Jamaica,  were  examined  on 

the  part  of  the  plaintiff,  refpe&ing  the  common  courfe 

of  the  voyage,  two  of  whom  had  never  taken  the  northern 

pafiage,  and  the  other  four  faid  that  the  fouthern  was  the 

moft  ufual  \  and  that,  at  all  events,  the  captain  ought 

to  exercife  his  difcretioa  in  each  particular  cafe,  whether 

he  ihould  take  the  one  courfe  or  the  other.    When  this 

policy  was  fiibfcribed,  it  muft  be  taken  for  granted  that 

the  defendant  knew  what  was  the  common  courfe  of  the 

trade,  and  expected  that  the  moft  expedient  courfe  would 

be  purfued  by  the  captain,  acting  on  the  emergency  of 

the  occafion  :    But  in  fa^t  that  difcretion  of  the  captain 

was  taken  away  in  this  inftance,  and  on  that  I  formed 

my  opinion.    That  was  a  moft  important  fad,  and  ought 

to  have  been  communicated  to  the  underwriters."    Mr. 

Juftlce  AJburJl  and  Mr.  Juftice  Grofe  concurred  in  thefe 

fentiments,  both  founding  their  opinions  on  the  want  of 

£  full  difclofure  of  the  particular  courfe  the  fhip  was  to 

take,  as  being  a  circumftance  that  might  have  materially 

varied   the  riik.-«r-JMr.  Juftice  Lawrence  faid, — "When 

the  motion  for  a  new  trial  was  made,  I  was  inclined  to 

think  that  this  cafe  fell  within  the  authority  of  the  fev- 

eral   cafes  cited  by  the  plaintiff's  cpunfel 5  and  that,  as 

the  fhip  was  taken  in  the  courfe  of  her  voyage  to  Jamaica, 

without  flopping  at  St.  Domingo,  the  plaintiff  was  entitled 

to  recover  :  But,  in  the  courfe  of  this  difcuffion,  I  have 

changed  my  opinion.     The  principle  an  which  thofe  cafes. 

have 
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have  been  determined  is,  that  when  the  fhip  is  taken  be- 
fore lhe  comes  to  the  dividing  point,  the  underwriters 
run  no  additional  riik  by  the  captain's  intention  to  de- 
viate afterwards ;  and  therefore  it  is  to  be  coniidered  as 
if  no  fuch  intention  had  been  formed.  Now  if,  in  this 
cafe,  the  fhip  had  been  captured  before  (he  took  the 
northern  courfe,  I  fhould  have  thought  that  the  plaintiff 
would  have  been  entitled  to  recover ;  for,  in  that  cafe, 
the  fhip  would  have  run  no  additional  riik  :  But  here  {he 
failed  for  Jamaica^  having  a  charter-party  to  flop  at  St. 
Domingo  ;  and  when  {he  came  to  the  dividing  point* 
which  I  confider,  in  this  cafe,  to  be  that  where  {he  begun 
to  take  the  northern  courfe,  the  {hip  was  fubje&ed  to 
a  riik  for  which  the  underwriters  did  not  make  them- 
felves  refponfible  ;  for  at  that  moment,  they  were  en? 
titled  to  have  the  benefit  of  the  captain's  judgment,  whe- 
ther he  would  go  to  the  north  or  to  the  Couth.  If  it  had 
appeared  that  the  captain  had  really  exercifed  his  judg- 
ment, and  had  taken  the  northern  courfe,  as  in  his  opin- 
ion, the  beft,  at  that  time,  without  being  influenced  by 
the  charter-party  to  go  to  St.  Domingo,  I  fhould  have 
thought  that  a  new  trial  ought  to  be  granted  :  But  I  un- 
derftand  that  he  took  this  courfe,  not  after  exercifing 
his  judgment,  but  becaufe  he  was  bound  to  go  to  Cape 
Nicola  Mole ;  and,  therefore,  there  is  no  ground .  for 
fending  this  cafe  to  a  new  trial,  though  the  jury  have  de- 
cided for  the  plaintiff  on  another  ground,  which,  in  my 
opinion,  is  not  tenable."  (a) 

5.  The  Perils  injured  againji. 

The  various  perils  againft  which  the  infured  means  to 
be  prote&ed,  muft  be  diftinftly  enumerated  in  the  pol- 
icy. 

(a)  The  ground  on  which  the  jury  decided  was,  that  the 
not  difclofmg  to  the  underwriters  the  ncceffity  of  the  (hip's 
going  to  Cape  Nicola  Mote,  was  a  conceahnent  which  vitiated 
the  policy,  (vid.  Sup.  234.)  That  ground  feems  to  be  the 
principal  foundation  of  the  opinions  delivered  by  the  other 

three 
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icy.  Theft  are  generally  expreffed  in  a  form  of  words 
which  has  been  long  in  ufe  ;  and  being  dictated  by  the 
anxiety  which  is  natural  to  perfons  who  have  great  ob- 
jefts  at  ftake,  have  been  fo  multiplied,  and  are  now 
fo  comprehenfive,  that  they  afford  full  protection  againft 
every  accident  or  misfortune  that  can  poffibly  happen 
hi  the  courfe  of  any  voyage,  and  for  which  it  is  meant 
that  the  infurer  fhall  be  anfwerable. 

There  are,  however,  as  we  have  already  feen,  certain  T*ere  an  cer- 
loffes  for  which  it  is  never  meant  that  the  infurer  fhall  Jjy^  ^  „£ 
be  anfwerable,  being  imputable  to  the  owners  of  the  comprehended 
fhip,  or  to  the  mafter  and  jnariners  whom  they  employ,  JJ^d/tf  the 
rather  than  to  the  perils  of  the  fea.  Such  are*  injuries  policy.  Vid. 
occafioned  to  goods  by  had  (towage,  by  being  expofed  to  ^  St 
wet,  by  theft,  and  embezzlement  of  the  mafter  or  mar- 
iners, &c. 

In  all  our  policies  are  inferted  the  words,  *  loft  or  not  The  chafe '&# 
ioftf  by  which  the  infurer  takes  upon  himfelf,  not  only  Zmi&UA  *■ 
the  rifle  of  future  lofs,  but  alfo  the  lofs,  if  any,  that   «mr  policies, 
may  already  have   happened.     It  is  {aid,  (a)  that  this   1*  is  not  p«ii- 
claufe  is  peculiar  to  Englifb  policies.     But  the  fame  thing  «olktei> 
is   expreffed  in  the  French  policies  by  the  words,  "fur 
u  bonnes  ou  mauvaifes  nouvelUs?  (I) 

This  claufe,  it  is  probable,  was  originally  inferted  in    - 
policies,  only  in  cafes  where  there  was  reafon  to  fear 
that  a  lofs  had  already  happened ;    and  in  fuch  cafes  the 
infertion  of  it  neceflarily  induced    the  payment  of  a 
higher  premium.    But  it  has  long  been  inferted  in  every 

policy, 

three  judges.  And  indeed  it  would  feem  that  the  voyage  in- 
tended was  not  the  voyage  infured.  Vid.  fup.  232,  where  the 
difference  between  an  intended  deviation,  and  a  different  voyage  is 
(hewn.  In  this  cafe  the  defendant  paid  the  premium  into  court, 
which  plainly  (hews  that  he,  or  thofe  who  conducted  his  de- 
fence, meant  to  reM  the  plaintiff's  claim,  on  the  ground  that 
thcpolicy  was  void  in  its  original ;  and  not  on  that  of  a  devia* 
turn,  which  only  discharges  the  infurers  from  the  time  it  takej 
place,  but  does  not  entitle  the  infured  to  a  return  of  premium. 
— (a)  Pari,  25,  5  Bur.  2  803. -<-(£)   Vid.  Emerig.  torn*  2,  p» 

*43- 


A 


238  Of  the  Policy.  [Book  L 

policy,  as  a  matter  of  courfe.    The  reafon  affigned  .by 
Roccus  why  this  claufe  is  thought  unneceffary,  and  there- 
fore not  inferted  in  the  policies  of  fome  countries,  is, 
that  the  fate  of  the  voyage  being  unknown,  will  not  prej- 
udice the  infurance.  (a) 
Policies   with       Natural  law  would  require  that  the  fubjeft  matter  of  an 
not  C  deemed   insurance,  like  that  of  a  faie,  fhould  exift  at  the  time  of 
wafers,  the  contract :  But  municipal  law  adds,  that  although  the 

thing  infured  may  poffibly  no  longer  exift,  but  that  it 
had  periflied  before  the  contraft  was  made,  yet  unlefe 
the  infured  or  his  agents  knew  this,  at  the  time  the  con- 
trad  was  made,  the  thing  infured  is,  by  a  fort  of  fi£tion 
of  law,  founded  on  the  good  faith  of  the  infured,  fup- 
pofed  ftill  to  exift,  fo  as  to  be  a  proper  fubjeft  of  infur- 
ance,  and  not  be  confidered  as  loft  till  intelligence  of 
the  lofs  arrives.     The  infurance,  in  fuch'  cafe,  is  made, 
as  it  were  nunc  pro  tunc.     The  contraft  is  prefumed  to 
have  had  its  exiftence  while  the  fubjeft  matter  of  it  was 
in  being,  and  before  the  time  when  the  ri£k  commenced. 
Upon  this  ground,  and  from  the  neceffity  of  the  cafe, 
policies,  with  this  claufe,   are  deemed  legal  contra&s, 
and  not  wagers ;  nor  can  they,  when  rightly  underftood, 
be  adduced  as  a  precedent  to  authorize  wager  infurances. 
Though  this  claufe  is  not  inferted  in  fome  of  the  for- 
eign policies,  yet  it  muft,  in  many  cafes,  be  neceflarily 
implied  in  the  contract,  otherwife  it  would  be  impoffi- 
ble  for  the  merchant  to  be  infured  againft  rifts  which  - 
are  already  run ;    and  againft  which  it  is  indifpenfably 
neceffary  for  his  fafety  that  he  fhould  fometimes  be  in- 
fured.    For  it  often  happens,  in  the  cafes  of  middle  voyages 
in    diftant    parts     of    the    world,    and    in    homeward 
voyages,  that  the  rifk  is  wholly,  or  in  part,  run  before  any 
infurance  can  be  effe&ed. 
It     does   not       It  has  been  faid,  that  infurances,  lofl  or  not  Io/t9  are 

™a  ***  C°n"   C  €erts"nty  very  hazardous ;— and   that  the  premium  is 
haiardou*         '  great  in  proportion.'^) — Why  an  infurance  here  is  more 

hazardous,  only  becaufe  it  is  made  after  the  rifk  has  been 
«  begun 


(a)  Roccus9  h.  t.  n.  175. — (b)  Pari,  25,  vid.  Jtfoltoy,  62,  c. 
1p§  5- 
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begun  or  even  ended,  id  a  diftant  part  of  the  world,  Is  ncl 
very  obvious.  Fraud  out  of  the  cafe,  it  would  feem  that  if 
there  be  any  difference,  inftead  of  being  the  ground  of  an 
increaie  of  prerfuum,  it  is  rather  in  favour  of  the  infurer, 
who  may  reafonably  be  fuppoied  to  {peculate  better  upon 
the  occurrences  of  the  time  paft,  even  in  diftant  parts  of 
the  world,  than  upon  thofe  of  the  time  to  come.  An 
Underwriter  would  be  better  able,  at  leaft  in  time  of  war, 
to  eftimate  the  rifle  of  the  voyage  from  the  coaft  of  Africa 
to  Jamaica,  two  months  after  it  was  begun,  than  two 
months  before. 

6.  The  Power*  of  the  infured  in  cafe  of  Misfortune. 

It  was  formerly  doubted  whether  the  infurdd  could  ufe 
his  endeavours  to  recover  the  goods  which  had  been  loft, 
6r  in  preferving  fuch  as  had  been  faved,  without  waving 
his  right  to  abandon,  (a)  To  obviate  this  doubt,  a  claufe 
was  introduced  into  the  policy  to  enable  the  infured  in  cafe 
Of  any  lofs  or  misfortune,  to  employ  all  neceffary  means  for 
the  defence,  fafeguard,  and  recovery  of  the  goods  or  fhip 
infured,  without  prejudice  to  the  infurance,  and  at  the 
charge  of  the  infurers,  to  which  they  bind  themfelves  to 
contribute  in  proportion  to  their  refpeftive  fubferiptions. 

s 

7.  Tie  Promife  of  the  infurer^  and  their  receipt  for 

the  Premium* 

The  next  claufe  in  the  policy  is  that  by  which  the  in- 
furers bind  themfelves  to  the  infured  for  the  true  per-> 
formance  of  their  contract,  and  confefs  themfelves  paid 
the  consideration  or  premium,  by  the  infured,  after  the 
rate  fpecified. 

It  is  true  that,  in  practice,  the  premium  is  not  always  The  re<*fpt  fit 
paid  When  the   policy  is  underwritten.    Infurances,  as  ^yp^u™  * 
!  has  been  already  obferved,  are  generally  effected  by  the   cludc   the  fa* 

!  intervention  of  brokers,   and  open  accounts  are  ufually  JwwftM*. 

kept  between  them  and  the  underwriters,  in  "which  they  want  of  confix 
i  'make   themfelves  debtors  for  all   premiums.     Indeed  it  craiioit 

is  laid  down  that,  by  the  ufage  of  trade,  the  infurer  is  to 

look 


{a)  Gafitrqu,  Difc  3,  n.  14. 
II 
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look  to  the  agent  who  is  employed  to  effe&  the  policy 
for  his  premium,  (a) 

Sometimes  the  credit  is  given  to  the  infured  himfelf.   IF 

there  be  no  exprefs  agreement,  it  would  feem  that  tho 

agent  or  broker  is  prima  fade  liable.    Perhaps,  in  inch  cafe 

an  action  would  lie  againft  either,  unlefs  the  principal  has 

paid  the  premium  to  the  agent  $  in  which  cafe,  the  wri+ 

ters  on    t^is   fuhjeft  are  of   opinion    that  the  agent  is 

alone  refponfible.  (b) — But  whichever  is   liable,  the  in- 

Uidltahtt  of-   furtr  may  recover  the  premium,  and  indebitatus  ajfumffh 

{o7&^emt  ^  Ue  for  'lt>  M  notwithstanding  the  formal  acknowl- 

«m,    notwith-    edgment  of  the  receipt  of  it  in  the  policy,   which  is  not 

ccipt  of  the  in-   hiferted  there  as  conclufive  evidence  of  the  aftual  pay- 

furer.  inent  of  the  premium,  but  to  preclude  the  neceffity  of 

proving  it  in  cafe  of  lofs. 
The  non.pay-       The  payment  or  non-payment  of  the  premium  therefore 
premium  can*  can  ^ave  no   effeft  upon  the  infurance.     Every  infurer 
not  affefi  the  may  infift  on  being  paid  the  premium  before  he  fubferibes 
contraa.0  *he  policy  $    but  having  once  fubferibed  it,  and  given 

credit  for  the  premium,  no  matter  to  whom,  he  fhall 
not  afterwards  be  at  liberty,  when  a  lofs  has  happened, 
to  object  the  want  of  confideration  for  his  promife. 

There  is  no  fixed  rule  to  afcertain  the  rate  of  the  pre-* 
mium  in  any  cafe.  This  muft  always  depend  on  the 
agreement  of  the  parties ;  and  therefore  the  premium, 
whatever  it  may  be,  is  always  reputed  to  be  jtift  and  fair, 
if  there  be  no  fraud  or  forprife  on  either  fide.  If  the  na- 
ture of  the  rifk  be  fairly  and  fully  declared  by  the  infur- 
ed, the  infurer  can  never  difpute  the  payment  of  a  lofs, 
on  the  ground  of  the  fmallnefs  of  the  premium,  (d) 

8.  The  common  Memorandum. 
This  memorandum  next  follows,  for  the  purpofe  of 
confining  infurances  to  their  only  proper  objeft,  namely, 

an 

* 

« 

(a)  Valin^  art.  3,  h.  t.p.  32.  Potbier9n.  98.  Emcri*.  torn.  i»- 
p.  139. — (3)  Vid.  Savary,  liv.  3,  c.  2.  Evtcrig*  torn-  i,p.  148* 
'  — (*)  R-  Jachfm  v»  Colegravc,  Carth.  338. — {//)  Vid.  Emcrig* 
vtom*  1,  p.  69. 


m 


Chap.Vn.S3.]    Its  ReqtdJiUs—Subfcription.  i4i 

an  indemnity  againft  real  and  important  lofles  anfing  froin 
the  perils  of  the  fea,  and  to  obviate  all  fubje&s  of  liti- 
gation about  trivial  loffes,  and  lofles  ariiing  from  the  per- 
ifhable  quality  of  the  goods  infured.    For  this  purpofe, 
it  is  now,  by  this  memorandum,  conftantly  ftipvlated 
in  all  our  policies,  that  in  the  cafe  of  certain  enumerated 
articles,  of  a  quality  peculiarly  perifhable,   the  infurer 
fhall  not  be  anfwerable  for  any  partial  lofs  whatever ;  thatj 
in  the  cafe  of  certain  others,  liable  to  partial  injuries, 
hut  lefs  difficult  to  be  preferved  at  fea,  {hall  only  bf 
liable  for  partial  lofles  above  five  per  cent. ,   and  that,  as 
to  all  other  goods,  and  alfo  the  fliip  and  freight,  he  (hall 
only  be  liable  for  partial  lofles  above  three  per  cent.     But 
there  is  an  exception  in  this  memorandum  of  all  lofles, 
however  fmall,  of  the  nature  of  general  average ;  or  where 
the  (hip  is  ftranded  :  But  this  laft  exception  is  only  found 
in  the  policies  of  private  underwriters,  (a) 

<>•  The  Date  and  Subfcription* 

The  fum  infured  is,  generally,  placed  after  the  figna- 
ture,  in  the  underwriter's  hand-writing,  and  m  words 
at  length,  not  in  figures  which  are  eafily  altered  or  changed. 
But  it  is  not  indiipenfably  neceffary  that  the  fum  fhall  be 
fpecified.in  the  policy.  An  infurer  may  bind  himfelf 
to  pay  the  value  of  the  effe&s  infured,  or  a  given  propor- 
tion of  it,  without  fixing  that  value  in  the  policy,  (b) 

A  policy  of  infiirance*  like  every  other  contract  in 
writing,  fhould  have  a  date.  There  are  few  inftruments 
to  which  the  true  date  is  more  neceffary.  This  date, 
when  compared  with  the  dates  of  fads  conne&ed  with 
the  tranfa&on,  ferves  to  difcover  whether  there  be  reafbti 
to  fufpeA  any  fraudulent  concealment,  at  the  time  of 
any  of  the  fnbfcriptions  to  the  policy* 

The  date  is  not  inferted  in  the  body  of  the  policy.  For,   Each    UDder_ 
as  each  fubfcription  to  a  policy  makes  a  diftind  contrail,   writer  pots  the 

,     date     to     hif 

each 


fubfcriptiaQ. 


(a)  Vid.  fup.  c.  6,  §  3,  where  thefubjed  of  this  memoratv 
dura  is  fully  coaEdered.— (3)  Vid.  Potbitr,  Lts.  75.  Envrjf. 
torn.  1,  p.  57.       t 


*4* 


Of  the  Policy 


fBookL 


fraAice 


m 


%  X.  A  ftamp 
duty  of  at.  6<L 
lor  every  iool. 
infused,  and  is. 
6<L  for  every 
fractional  part 
of  iool.  is  im- 
pofrd  on  ma* 
Tine  policies, 


9ot  where  the 
premium  does 
not  exceed  ios, 
fer  cent.  tfe«l 
duty  fhall  be 
,  only     is.    3d. 


each  underwriter  fets  down  the  day,  months  and  year  of 
his  own  fubfeription. 

This  prafttce  is  preferable  to  that  which  prevails  in 
France^  where  the  firft  underwriter  puts  a  date  after  his 
fignature,  and  the  reft  fubferibe  without  adding  any 
date.  At  length  the  notary  or  broker  clofes  the  policy 
with  the  date  of  the  firft  fubfeription.  This  practice,  as 
Emerigon  juftly  obferves,  muft  afford  frequent  temptation* 
to  fraud  j  and  he  laments,  that  though  great  endeavours 
had  been  ufed  to  introduce  the  Engltjh  practice,  this  had 
been  without  effeft.  (a) 


10.    The  Stamp. 

The  laft  requifite  of  the  policy  is  that  it  be  duly  ftamp-* 
ed.— Upon  the  fubjeft  of  the  ftamp  duties  impofed  on 
this  contract,  it  will  be  only  necefiary  to  infert  here  the 
fubftance  of  the  ftat.  35  G.  III.  c.  63,  and  this  will  be 
done  the  more  fully,  becaufe  it  contains  many  regulations 
with  which  it  behoves  every  perfon  concerned  in  the  bufi- 
nefs  of  marine  infurances  to  be  well  acquainted. 

This  aft,  which  is  declared  not  to  extend  to  infurances 
on  lives,  or  againft  lofles  by  fire,  (*)  and  repeals  all  for- 
mer ftamp  duties  on  marine  infurances,  (c)  impofes  c  On 
every  policy  of  infurance  upon  any  fhip,  goods,  or  mer- 
chandizes, or  upon  other  property,  the  following  duties, 
viz. — Where  the  fum  infured  amounts  to  1001*  a  ftamp 
duty  of  ?s..  6d\  and  fo  progreflively  for  every  fum  of 
1001.  infured :  And  where  the  fum  infured  is  lefs  than 
100 1.  the  like  ftamp  of  $a.  6d« :  And  where  it  exceeds 
1001.  or  any  progreffive  fums  of  100  1.  each,  by  a  frac- 
tional part  of  IOOL  a  like  duty  of  2s.  6d.  for  every 
fuch  fractional  part :  And  where  the  premium  bond  fide 
paid,  or  contracted  for,  (hall  not  exceed  the  rate  of  10$, 
and  the  fum  infured  amounts  to  100 1.  a  duty  of  Is.  3d. 
and  £q  progreflively  fojr  every  100  L  and  the  fractional 
part  of  every  100 1.  infured.  (J) 

*  Provided 


4    {a)  Vid.  Emcrig.  toni.  i.  p.  47. — (b)    Seel.   2. — (c)  Se$. 
24. — (//)  Bv  41  G.  IIJ.  c.  io»  all  thefc  duties  are  doubled, 
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« Provided  chat  where  the  premium  fhall  not  exceed 
10s.  per  cent,  and  the  fum  infured  amounts  to  2001.  or 
upwards,  a  ftamp  of  2  s.  6d.  may  be  ufed  for  every 
200 1.  injured,  inftead  of  ftamps  of  Is.  3d.  for  every 
1001/ 

<  Provided  that  where  an  infurance  is  made  on  goods 
on  board  a  {hip  fpecifically  named,  on  a  homeward 
voyage,  and  the  fum  infured  is  found  to  exceed  the  in- 
tereft by  1000L  or  upwards,  where  the  duty  is  Is.  3d. 

+percent.<xr  5001.  where  it  is  2s.  6d.  and  upon  oath 
of  the  true  value  of  the  intereft,  and  on  production 
of  the  policy  within  a  month  after  landing  the  goods  in 
Great  Britain,  and  on  proof  of  the  return  of  premium 
by  the  feveral  underwriters,  on  account  of  fuch  fhort 
intereft,  the  commiffioners  may  allow  for  the  excefs  of 
duty,  provided  the  policy  be  delivered  to  the  commit- 
fioners  to  be  cancelled,  and  the  intereft  infured  be  not 
valued  from  the  policy.' 

'  And  every  contract  for  any  fuch  infurance  (hall  be 
printed  or  written,  and  {hall  be  deemed  a  policy  ofinfur- 
ana,  in  which  the  premium,  the  rifk  infured  againft, 
the  names  of  the  underwriters,  and  the  fums  infured, 
fhall  be  fpecified,  in  default  whereof*  every  fuch  infur- 
ance fliaU  be  void.9 

<  And  no  policy  upon  any  fliip,  or  fhare  therein,  fhall 
be  made  for  any  certain  term  longer  than  12  calendar 
months ;  and  every  policy  for  a  longer  term  {hall  be 
void.' 

*  And  no  fuch  infurance,  made  in  Great  Britain,  (hall  be 
given  in  evidence,  or  fhall  be.  good  or  available  in  law, 
unlefs  ftamped  with  the  ftamp  to  denote  the  rate  of 
duty,  or  fome  higher  duty,  contained  in  this  aft ;  and 
it  fhall  not  be  lawful  to  ftamp  any  policy,  after  the  in- 
furance fhall  be  printed  or  written,  under  any  pretence 
whatfoever.' 

*  And  every  perfon  who  fhall  make  or  effeft,  or  pro- 
cure to  be  made  or  effefled,  any  fuch  infurance,  or  fhall 
pay,  or  agree  to  pay,  any  premium  thereon,  or  fhall 
enter  into  any  contrail  for  fuch  infurance,  unlefs  it  be 

«  printed 
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cafe,  the  ftamp 
may  be  as,  64. 
for  aoci 


$10.  Where  the 
Aim  infured  <m 
homewardvoy* 
agesexceedsthe 
intereft  of  the 
infnred  by 
iocoL  where 
the  ftamp  k  if, 
Sd.fierctHt.  or 
500 1.  where* 
it  1  s.  6d  the 
excefs  of  duty 
may  be  allow* 
cd. 


§11  Every  co** 
trad  Dull  he 
deemed  a  policy 
which/hewtthe 
premium,  rift. 
Tarn  infured, 
and  names  of 
infurera. 

5 1  a.  No  policy 
upon  a  raip  to 
be  for  a  longer 
term  than  it 
month*. 

$  T4-  No  foefc 
infurance  (had 
be  available  m 
law  unlets  duly 
ftampcd.and  ot 
policy  to  b« 
ftamped  after 
written  or 
pf  anted. 
,  * 

$'15.  Anyper- 
ibn  erecting 
fuch  infurance, 
or  paying  any 
premium,  or 
contracting  for 
fuch  iulurajKC* 
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ttnkft  duly 
ftamped,  fhall 
forfeit  500 1. 
Broker*  ncgo* 
cutting  fueh  in - 
fiirance*  to  for- 
feit 500 1 

Jxo\  And  they 
ftiatt  not  charge 
their  broker- 
age. 


f  17.  Any  per- 
Ion  infnring 
without  a 

ftamp;  or  con- 
cerned in  any 
fraud  to  evade 
the  ftamp  du- 
ties, to  forfeit 
500L 

5  18.  But  the 
two  infurance 
companies  may 
■lake  agree- 
ments for  infn- 


on  mv 
ftamped  labels* 
provided  the 
policies  be 
made  out  in  3 
days  after. 


ft  j.  Any  alter- 
ation may  be 
made  in  the 
policy,  before 
notice  of  the 
end  of  the  rifle, 
if  the  premi- 
um exceed  10s. 
fer  cent* 
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printed  or  written,  being  firft  duly  ftamped  with  the  prop- 
er ftamp,  or  one  of  higher  value,  (hall  forfeit  500 1. 5  and 
all  broken,  agents,  &c.  negociating  fuch  infurance,  or 
printing  or  writing  any  agreement  for  fuch  inrurance 
before  the  fame  be  duly  ftamped,  {hall  alfa  forfeit  500  L 

*  And  it  ihall  not  be  lawful  for  any  broker,  &c.  nego- 
ciating fuch  infurance,  to  charge  for  brokerage,  &c  or 
for  any  premium  paid  thereon,  unlefs  the  fame  be  printed 
or  written  and  duly  ftamped ;  and  every  fum  fo  paid 
{hall  be  deemed  to  be  paid  without  confideration.' 

*  And  any  infurer  or  underwriter,  who  {hall  receive 
any  premium,  or  pay  any  lofs,  upon  fuch  infurance,  unlet 
it  be  written  or  printed  and  duly  ftamped  ;  or  any  perfoo 
who  {hall  be  concerned  in  any  fraudulent  device  to  evade 
the  duties  impofed  by  this  aft,  {hall  forfeit  for  every 
offence  5001.* 

«  But  it  being  cuftomary  for  the  London  AJfurance,  and 
Royal  Exchange  AJfurance  Companies,  to  prepare  a  label, 
containing  the  heads  of  the  infurance  propofed,  figned  by 
the  infured,  from  which  the  policies  are  afterwards  made ; 
and  it  would  be  inconvenient  to  require  the  policies  in 
all  cafes  to  be  immediately  made  out,  it  is  provided, 
that  the  officers  of  thofe  corporations  lhall  not  be  fubje& 
to  any  of  the  above  penalties  for  making  any  agreement  to 
infure  by  fuch  unftamped  label,  provided  the  day  on 
which  it  was  made  be  truly  expreffed  in  words  at  length, 
and  a  policy  be  made  out  in  purfuance  of  the  agreement, 
and  according  to  one  of  the  forms  annexed  to  this 
a£k,  (a)  and  duly  executed  and  ftamped  within  three 
office  days  from  the  date  of  the  agreement.* 

<  Provided  that  any  lawful  alteration  in  the  terms  of 
the  policy  may  be  made  after  it  has  been  underwritten, 
and  that  no  additional  ftamp  be  required  by  reafon  of 
fuch  alteration  $  fo  that  it  be  made  before  notice  of  the 
determination  of  the  rifk  originally  infured,  that  the 
original  premium  exceed  10s.  per  cent*  that  the  prop- 
erty 


•a 


(*)  Vid.  Appendix,  No.  I.  II.  Ill, 
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certy  of  the  thing  infured  remain  the  fame,  that  the  al* 
*  teration  (hall  not  prolong  the  term  infured  beyond  the 
c  period  allowed,  and  that  no  additional  fum  (hall  be  in- 
jured by  iuch  alteration.9 

This  aft  alfo  contains  regulations  for  the  providing  Farther  reg» 
paper,  &c.  at  the  public  charge,  and  the  diftributing  of  lguom' 
ftamped  policies,  where  the  fum  infured  is  not  under 
10,0001. — and  for  ftamping  paper,  &c.  brought  to  the 
office  *, — for  appointing  an  office  in  London  near  the  Royal 
Exchange  to  diffaibute  policies  properly  damped  $— di- 
recting the  mode  of  taking  bonds  from  perfons  to  whom 
policies  are  delivered  on  credit,  and  keeping  proper  ac« 
counts  with  them;— -with  directions  for  granting  new 
policies  in  lieu  of  policies  damaged ;  or  where,  by  mis- 
take, a  wrong  ftamp  has  been  ufed,  or  fubfcriptions  have 
not  been  obtained  to  the  amount  of  the  ftamp,  on  pro- 
ducing another  policy  made  out  for  the  fame  riik,  pro- 
vided it  be  brought  to  be  cancelled  in  ten  office  days  after 
the  date  of  the  fubfcription,  or  (if  on  an  outward  voyage) 
after  the  flap  has  failed. 

By  the  ftat.  41  G.  III.  c.  10,  $  I,  all  the  duties  impofed   By  the  41  a 
by  the  above  z&  are  doubled.  'J**  10*  *• 

'  above     outlet 

tre  doubled. 

SeS.  4* 

When  a  Policy  may  be  altered  or  corrected. 

THOUGH  a  policy  of  infurance,  not  being  under  A    polky    » 
feal,  is  but  a  fimple  contraft,  yet,  it  is  always  looked   "£*   cmfot 
upon  as  an   inftrument  of  great  folemnity,  being  the  of  parties,  or 
only  evidence  of  a  contraft  of  the  utmoft  importance  to  jj^/JJ^JJJ** 
the  parties  interefted.    The  general  form  of  the  policy, 
which  has  been  for  many  ages  nearly  the  fame,  is  never 
altered,  but  with  the  utmoft  caution,  and  upon  very  great 
confederation  •,  [a)    and  therefore,   when  once  a  policy 
has  been  filled  up  and  underwritten,  no  alteration  can  be 
made  in  it,  but  by  the  confent  of  all  parties,  or  by 
the  authority  of  a  court  of  equity,  or  perhaps  a  court  of 
law,  and  then  only  in  a  cafe  where  fomething  has,  by 

miftake 

(j)  Vid.  1  $tm.  54. 


1 
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miftake  Or  fraud,  been  inferted  or  omitted,  contrary  to  the 
manifeft  intention  and  the  real  agreement  of  the  parties* 
And  a  very  clear  cafe  of  this  fort  jnuft  be  made  out  by 
unqueftionable  teftimony  to  warrant  fuch  alteration. 

5£r  "£5T  U       But»  ****  following  cafes  ^  &ew»  Aat  wher*  fuch  a 
made  out,  the   cafe  is  made  out,  the  court  will  direA  the  alteration  to  be 

wc^healter^  ma<k» even  a^er  a ^  has  happened, 
tiontobemade.       An  infurance  was  made  on  a  fhip,  "At  and  from 
This  may  be   «  London  to  Oftend,  from  thence  to  Rotterdam,  from  thence 
S^fcAhlS   "  to  the  Gwwrw  ,    warranted  an  Often d  fhip."— The  fhip 
happened.  But  was  taken.    The  infured  brought  his  bill  to  have  the  pol- 
clearly1  appear,  *c7  re&ified,  according  to  the  intention  of  the  parties  ;  by 
ift  To  be  coo-   ftating  the  voyage  from  Oftend  only,  and  not  from  London. 
Sent ;  *  and  —The  evidence  in  fupport  of  the  plaintiff's  cafe  appearing 
%dtyf  to  be  a  to  be  contradictory,  his  bill  was  difmifled.  Lord  Chancellor 
the  cowt  to  uv   Hardwickty  in  delivering  his  opinion,  faid, — "  No  doubt 
t*p©fc.  but  this  court  has  jurifdiftion  to  relieve,  in  refpeft  to  a 

Btmki*  ▼.  Roy.  plain  miftake  in  contra&s,  if  reduced  into  writing  con- 
As.  Ajix  Vez.  trary  to  the  intent  of  the  parties.     And  though  the  plain- 
tiff comes  to  do  this  in  a  very  harfh  cafe  ;  namely,  upon 
a  policy,  after  a  lofs  has  happened,  to  vary  the  contract 
fo  as  to  turn  the  lofs  on  that  infurer,  who  otherwife,  it 
is  admitted,  cannot  be  charged ;    yet  if  the  cafe  be  fo 
ftrong  as  to  require  it,  the  court  ought  to  do  it.     Tbe 
firjt  queftion  is,  whether  it  fufficiently  appears  to  the 
court,  that  this  policy,  which  is  a  contraft  in  writing,  has 
been  framed  contrary  to  the  intent  and  real  agreement  of 
-  the  parties  \  and  fecondly,  fuppofing  it  fo,  whether  this 
be  fuch  a  cafe,  under  the  circumftances  of  it,  and  the> 
nature  of  the  trade,  as  that  the  court  ought  to  interpofe 
and  relieve." 
Where  the  in-       So  where  a  policy  dated  that  .the  adventure  was  to  com- 

tomtkeVol!    menCe  fr0m  the  *******  of  the  feiP  Eyles    from  Fcrt  5/* 

icy    to  com-   George  to  London  ; — upon  a  bill  filed  by  the  infured  it  ap* 
mence  from  the  peared  that  thc  Qwner  hzd  direaed  an  infurance  to  be  made, 

Imp  8  arrtvM  at     *  * 

^.and  thc  poji-   <c  to  commence  from  the  fhip's  arrival  at  Fori  St.  George  sn 

from*"  ""the  *****  a  lal)el>  agreea^ly  to  thefe  inftruftions,  had  been  en- 
flip's  departure  tered  in  a  book,  and  figned  by  the  agent  and  two  of  the 
mn  oUa  *  direa°rs  of  the  London  AJJurana,  and  that,  by  miftake* 
**"*  thc 


tffc 
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the  policy  was  made  out  different  from  the  label.     The   ordered  it  to  1* 
lofc  happened  after  the  fhip's  arrival  at  Fort  St.  Gtorge.—  lkc^_ 
Lord    Chancellor   Hardwire  determined  that  the  label   Mittm      *. 
which  contained  the  names  of  the  fhip  and  of  the  matter,  ZcmL  *&"*  * 
the  premium,  and  a  defcription  of  the  voyage,  was  a  mem-       * 
orandum  of  the  agreement,  in  which  the  material  parts  of 
the  policy  were  inferted ;  that  though  the  policy  was  am- 
biguous, yet  the  label  made  it  clear  ;    and  as  it  waa  only 
the  miftake  of  the  clerk,  it  ought  to  be  rectified  according 
to  the  label. 

When  an  underwriter  agrees  to  alter  the  policy  in^et*  , 

der  to  correct  a  miftake,  he  fhall  not  afterwards  object  that 
be  ought  to  have  had  an  mcreafe  of  premium. 


Thus,  where  an  agent  had  instructions  to  procure  •*  A"      . 
infurance  on  goods  on  board  the  Mary  galley,  Captain  pwdtlXt   ' 
H?//-~The  agent  carried  the  letter  to  one  Stutfo,  a  broker,  J^^J  "£ 
and  he,  by  miftake,  made  the  infurance  on  the  Mary,  jxnnittedtoob* 
Captain  Hdzlewood.      The  Mary  galley  was  loft  j    and  Jca    ** h* 
then  Stubbs  applied  to  the  underwriters  to  confent  to  alter  had  an  mcreafe 
the  policy  $  to  which  they  agreed,  and  the  miftake  was   <*/"»»"»« 
rectified.     It  was  objected  at  the  trial,  that,  on  account  Baits  r.  CraU 
of  the  alteration,  the  infurers  fhould  have  had  an  increafe  *•*»  *■"•  444- 
e£  premium,  the  {hip  Mary  being  a  ftouter  veflel  than  the 
Mary  galley ;  but,   Lord  C.  J.  Holt  ruled,  that  the  action 
would  lie  upon  the  policy,  that  the  miftake  might  be  He* 
right,  and  that  Stubbs  was  a  good  witnefs  :    And  he  cited  Even  a  partial 
a  cafe  which  happened  in  the  time  of  Lord  C.  J.  Pen*  223°*" 
fcrfaft,  where  a&  infurance  was  made  bom  Archangel  to  written  policy. 
the  Dawns,  and  from  thence  to  Leghorn  „•  but  there  was 
a  pared  agreement  at  the  feme   time,  that  the  policy 
{herald  jaot  commence  till  the  ihip  came  to  fuch  a  place  j 
and  it  was  held  the  parol  agreaipfent  Atouid  avoid  the 
writing. 


*K  chap: 
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CHAP.   vin. 

Of  Warranties. 

HAVING,  in  the  foregoing  chapter,  fhewnthe  nature 
and  properties  of  the  common  policy,  we  now  pro- 
ceed, according  to  the  diftribution  of  our  fubjeft,  to  treat 
of  thofe  occafional  ftipulations  and  agreements  by  which 
the  general  tenor  of  the  contract,  as  exprefled  in  the  com- 
mon policy,  is  qualified  and  regulated.  Of  thefe  the  moil 
important  are  Warranties,  which  will  now  be  treated  of 
tinker  the  following  heads*  viz. 

1.  Of  the  nature  and  different  kinds  of  warranties;  and 
the  effecT:  of  a  breach  of  a  warranty. 

2.  How  an  expreft  warrant y'fhall  be  made. 

3.  Of  the  warranty  to  fail  by  a  given  time. 
*.  Of  the  warranty  to  fail  with  convoy. 

B.  Of  the  warranty  of  neutrality. 


Seft.  I. 

Of  ibe  nature  and  differ ent  kind  of  Warranties  ;  and 
the  effefi  of  the  breach  of  a  Warranty. 

Wtmmty  de-  A  warranty  is  a  ftipujation  or  agreement  on  &e  part  of 
itmaybeeither  **  "d*"^  in  nature  tf  a  condition  precedent.— It  may 
affirmative  or  be  either  affirmative^  as  where' the  infured  undertakes  for 
promiflbry.        the  t^  0f  fome  pofit jve  allegation ;  as,  that  the  thin^ 

infured  is  neutral  property,  that  the  fhip  is  of  fuch  a  force, 
that  (he  failed,  or  was  well  on  fuch  a  day,  &c.  Or,  it  may 
be  promiffory  s  as,  where  the  infured  undertakes  to  perform 
fome  executory  ftipulation ;  as  that  a  fliip  {hall  faU  on  or 
before  a  given  day }  that  fhe  fliall  depart  with  convoy; 

that  ifee  (hall  be  manned  with  fuch  a  complement  of  men. 
<cc. 

•  /  Warrant* 
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Warranties  are  either  exprefs  or  implied.  An  exprefs  it  may  be  «- 
warraftty  is  a  particular  ftipulation  introduced  into  the  {^J"*  ** 
written  contract  by  the  agreement  of  the  parties ;  as  that 
the  thing  infored  is  neutral  property,  that  the  {hip  fhall 
fail  by  a  given  day,  that  (he  fhall  depart  with  convoy, 
&c.  An  implied  warranty  is  that  which  neceflarily  r$- 
fults  from  the  nature  of  the  contract ;  as  that  the^fhfp 
ihall  be  fea-worthy  when  fhe  fails  on  the  voyage  infifrect  % 
lhat  (he  fhall  be  navigated  with  reafonable  (kill  and  care, 
that  the  voyage  is  lawful,  and  fliall  be  performed  accord- 
ing to  law,  and  in  the  ufual  courfe,  and  without  Wilful 
deviation,  &c.  We  will  confine  ourfelves  in  the  prefent 
chapter  to  the  fubject  of  exprefs  warranties.  The  im- 
plied warranties  of  great  eft  moment  will  be  treated  of  in 
the  1 1th  and  12th  chapters  of  the  prefent  book. 

A  warranty,  like  every  other  part  of  the  contract,  if  it  •»  contact 
to  be  conftrued  according  to  the  underftanding  of  mer-  weeding  t©  h* 
chants,  and  does  not  bind  the  infured  beyond  the  com-  import, 
mercial  import  of  the  words* 

•  Therefore,  where  there  was  a  warranty  that  a  fliip  HyJ*  ▼.  JhM»t 
fhould  have  20  guns,  and  it  appeared  that  fhe  had  in  *  *j  ™r  a* 
truth  22  guns,  but  only  25  men,  which  number  is  far 
fhort  of  the  neceflary  complement  for  20  guns ;  in  an 
action  on  the  policy  it  was  objected  that  this  war- 
ranty implied  a  competent  number  tof  men  to  work  20 
guns,  in  cafe  the  fhip  fhould  be  attacked. — But  it  was 
determined  that  the  warranty  did  not  include  any  thing 
not  necefftrily  implied  hi  it.  Lord  Mansfield  ftid, — 
"  If  a  warranty  be  meant  to  miflead,  ft  is  a  fraud,  as 
much  as  a  falfe  reprefentajion.  In  this  cafe  there  is  no 
ground  to  impute  fraud,  and  therefore  the  plaintiff  is  en- 
titled to  recover." 

A  warranty  being  in  the  nature  of  a  condition  pre-  it  mufti*  Ike* 
cedent,  and  therefore  to  be  performed  by  the  infured  be-  "J1/  c«»pi»td 
fore  he  can  demand  performance  of  the  contract  on  the 
part  of  the  infurer,  it  is  quite  immaterial  fof  what  pur- 
pofe,  or  with  what  view,  it  is  made  j  or  whether  the  in- 
fured  had  any  view  at  all  in  making  it :  But,  being  one  5 
mferted  in  the  policy,  it  becomes  a  binding  condition  on 
the  infured  ;   and  unlefi  he  can  fhew  that  i%  has  been 

literally  , 

* 
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literally  firifilled,  he  can  derive  ik>  tanefit  from  the  poli- 
cy.    The  very  meaning  of  a  warranty  is,  to  preclude  alt 
queftkm  whether  it  has  been  fiibftajttially  complied  iritis 
or  not*    If  it  be  affirmative,  k  muft  be.  literally  true* 
if  promuTory,  it  xnuft  be  ftricTiy  performed. 
The  breach  of       The  breach  of  a  warranty,  therefore,  confift*  either 
it  avoids    the   j^  ^e  fjjfehood  of  an  affirmative,  or  the  non-perform- 
tio.  ance  of  an  executory,  ftipulation.    In  either  cafe,  the 

co^traft  is  void  ah  initio^  the  warranty  being  a  conditio* 
And  whatever  precedent :  And  whether  the  thing  warranted  was  mate* 

it  may  be,  or    *7^-~     y  .  ~» 

whether  a  loft  rial  or  not ;  whether  the  breach  of  it  proceeded  from: 
thTIT1  h0°£  fraud>  «^lig0Dce,  mifinformation,  or  any  other  caufe, 
it  or  not,  the  the  confpquenc?  is  the  fame.  The  warranty  makes  tha 
n^rer  U  dot  contract  hypothetical  $   that  is,  it  ihaU  be  binding,  iftha 

warranty  be  complied  wifch;      With  re%e&  to  the  com* 
f  liance  with  warranties,  there  is  no  latitude,  no  equity  ; 
t  the  only  queftion  is,  has  the  thing- warranted  taken  pkc* 

or  not..    If  it  has  not,  the  infurer  is  not  anfwerable  for 
any  lofs,  even  though  it  did  not  happen  in  confequmee 
of  die  breach  of  the  warranty.  (a)    This  will  appear  is 
the  following  cafe* 
A  {h!p  w  war-       In  June  1779  an  infurance  was  made  on  .a  flop  and 

oTher«L^  V^0* <At  and  from  Afi**  to  her  port  or.  ports  of  dif- 
«9<gir,  withjo  <  charge  in  the  Weft  Indies/  and  in  the  margin  of  the 

fiS  flie  faiU  P^ky  was  written,  this  warranty  > — «  Sailed  from  Liver- 
with  only  46.—  "pod  with  14  fix  pounders,  fwivels,  fmall-arms,  and  50 

pou!y Vc?*her  " hands  or  upwards,  copper-flxeathed."— The  ihip  had 
middle   voyage,  failed    from    Liverpool  :in   Oftober   1778,    having    then 

that voya^eihe  on^  ***  bands  on  board,  and  arrived  in  Beaumaris  in  fix 
has  52  hands,  hours  after.  She  there  took  in  fix  hands  more,  and, 
J)e  Habm  ^rom  that  time  till  the  captftre,  had  52  on  board.  It 
Xortfty,  i  t.  was  found  that  in  her  voyage  from  Liverpool  to  Beau~ 
*"  343"  maris  {he  was  equally  fafe  as  if  he, had  had  50  hands-  on 

board :  The  ihip  being  captured,  and  the  plaintiff,  not 
knowing  that  the  fiiip  had  failed  from  Liverpool  with  only 
46  hands  on  board,  paid  his  fubfeription :   But  on  learn- 
ing that  fact,  he  brought  an  action  againft  the  infured  « 
4  to 


• 
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(a)   Vid.  IfibbiriY,  Pigou,  inf.  271. 
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to  recover  back  this  money  thus  paid  in  his  own  wrong,—  ' 
It  was  contended  on  the  part  of  the  defendant,  that  this 
^epcefentetion  had  no  relation  to  the  voyage  injured,  which 
was  from  Africa  to  the  Wefl  Indies*  but  only  a  reprefenu- 
tion  of  the  ftate  of  ttye  fhip  at  Liverpool,  before  flie  failed 
from  thepce,  antf  was  antecedent,  to  the  voyage  infuretL— 
But  the  court  determined  {hat  this  was  a  warranty,  and  a 
condition  that  the  fhip  had  failed  from  Liverpool  with  a 
certain  number  of  -men  j  and  this  not  being  true,  the  poli- 
cy, was  void, — This  judgment  was  afterwards  affirmed  in 
the  Exchequer  Chamber. 

It  is  alfo  immaterial  to  what  caufe  the  non-compliance  To    whatever 
is  attributable  :    For  if  it  be  not  in  faft  complied  with,  <****  *•  ***? 
though,  perhaps,  for  the  beft  reafons*  the  policy  is  void  :  a^botabM* 
The  condition  has  not  been  performed,  or  the  contin-  a»tr*ait*ud, 
gency  has  not  happened,  on  which  the  contra  A  was  made  4 
and  the  underwriter  has  a  right  to  fay  that  there  is  no 
contxaft.    Therefore,  if  a  {hip  be  warranted  to  fail  on  or 
before  a  given  day,  and  fhe  be  prevented  by  any  accident, 
as  the  fudden  want  of  repair,  the  appearance  of  an  ene- 
my, &c.  from  failing  till  the  next  day ;  though  it  may 
be  right,  in  fuch  cafe,  not  to  fail  on  the  day,  yet  the 
warranty  is  not  complied  with,  and  there  is  an  end  of  the 
policy,  {a) 


t  Se&«  a. 

Haw  an  ekprefs  Warranty /hall  be  made. 

An  exprefs  warranty,  being  of  the  nature  of  a  con-  a     warranty 
dition  precedent,  our  courts  have  held  that  it  muft  ap-  muft  appear  <>■ 
pear  upon  the  face  of  the  policy,  in  order  that  there  may  p&Cj* 
be    indifputable    and   unequivocal   evidence  of  a  ftipu- 
lation,  the  non-compliance  with  which  muft  neceflarily 
avoid  the  contraft.     Inftru&ions  in  writing  for  effecting 

the 


(a)  Per  Lord  MansfeU'm  Bond  v.  Nutt,  Cowf.  6o§,  7.  inf. 
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An  inrfiftible       The  detention,  in  this  cafe,  was  one  of  the  perils  in- 

tn^tf  t£°°gh  furcd  a8ainft  *  and  for  which»  whUe  Jt  lafted*  th«  Ja- 
ils infured  a-  fured  might  have  abandoned.  But  inftead  of  that,  the 
gaina,  will  not  ^j    ^j^  ^^  t]le  ^y  ftjpufcted  by  the  warranty,  and 

excufe  the  non~         *  ■      .    «       •    ■  .  /  t   *    • 

compliance        being  taken,  the  infured  claims  as  for  a  lots  by  capture 
****   •  war"  and  alleges  the  detention  by  way  of  excufe  for  the  non- 
compliance with  the  warranty.    The  court,  in  deciding 
that,    by  reafon  of  this  non-compliance,  the   plaintiff 
could  not  recover  for  a  lofs  by  capture,  in  efieft  decided 
'  that  an  irrefiftible  force,  though  one  of  the  perils  infured 
againft,  would  not  excufe  the  non-compliance  with  the 
warranty,  fo  as  to  enable  the  infured  to  recover  for  a  loft 
which  happened  after  the  day. 
A  warranty  to       It  may,  in  fome  cafes,  vary  the  riik  materially,  that 

tafo'^T^nuft  *ke  V€J*SF  &°uM  not  be  commenced  till  after  a  cer- 
be     obferred  tain  feafon  be  paft.    Sometimes,  therefore,  the  warranty 

ftridndi      *  **  t0  ^  afier  a  certaul  day,  *&&*  before  another  day , 

and  the  following  cafe  will  (hew,  that  this  muft  be  com- 
plied with  as  ftrwftly  as  the  warranty,  to  fail  on  or  before 
a  given  day. 

A   flrip  war*       An  infurance  was  made  on  goods  on  board  a  French 

h^AUntu.  **"P>  " At  and  from  Martinico  to  Havre  de  Grace,  with 
mfitr  a  certain   "  liberty  to  touch  at  Guadaioupe,  warranted  to  fail  after 

&idf£L  b£  " the  l2th  0fJanuan*  and  on  or  beforc  &e  firft  o{  Auguft 
fere  the  day,  C(  1778."— At  the  time  the  infurance  was  made,  it  wag 
intending  to  re-  not  known  whether  the  fhip  would  load  at  Martinko  or 

turn  to  Marti-  \ 

mi* ;  but  find-   Guadaioupe,  the  infured  having  goods   to  come  from  both 
^Gw/Sf0  places;   the  policy  was  therefore  intended  tocov^rthe 
fhe  proceeds  on   riik  from  both  or  either.     The  fhip  failed  from  Mortinke 
TKgJ^K-"^  &*  6t^  °*  November  for  Guadaioupe,  where  (he  took  i» 
ofthewarranty.  her  whole  lading,  without  returning  to  Martinko,  as  &M 
v  •     G        intended  to  have  done  had  fhe  not  got  a  complete  cargo 
at  N.  P.  Eaft.    at    Guadaioupe. — From  thence  fhe  failed  for  Havre,  de 
i;79.i>,ria*6.   Grace  on  the  26th  of  June  1778,  and  was  captured  o* 
the  Sd  of  September. — In  an  action  to  recover  for  this  lofs, 
it  was  objefted  by  the  defendant,  that,  according  to  the 
words  of  the  policy,  the  voyage  was  to  commen  ce  from 
Martinko,  and  not  from  Guadaloupe,  and  that  the  war- 
ranty ot  the  time  of  failing  was  got  complied  with,  the 

ihip 
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flup  having  failed  from  Martinico  before  the  12th  of  Jan± 
uary  1778,  to  wit,  on  the  6th  of  November  1777.  Mr. 
Juftice  Buttery  who  tried  the  caufe,  was  of  this  opinion, 
and  the  jury,  under  his  direction,  found  a  verdift  for  the 
defendant. 

But  if  a  {hip  fail  before  the  day,  from  the  port  of  load-    If  the  ftip  fail 
ing   in  one  of  the   Weft  India    Iflands,    with    all    her    tojo'in  convoy, 
cargo  and  clearances  on  board,  to  the  ufual  place  of  ren-   this  (hall  be  a 
dezvous,  at  another  part  of  the  fame  ifland,  merely  for   ^J^thTwar- 
the  fake  of  joining  convoy  \  This  is  a  compliance  with  the   ranty,  though 
warranty,  though  the  fhip  be  detained  at  the  place  of  ren-   pi^T^f  l°rcn- 
dezvous  beyond  the  day.     The  reafon  is,  that  when  a   dezvous  be  ou$ 
fliip  clears  out  for  her  port  of  loading,  with  a  complete   Jhc  voyage, 
cargo,  and  has  no  other  objeft  in  view  but  the  fafeft 
mode  of  failing  to  her  port  of  delivery,  her  voyage  muft 
be  faid  to  commence  from  her  departure  from  that  port. 
If,  indeed,  her  cargo  was  not  complete,  at  the  time  fhe 
failed,  it  would  not  have  been  a  commencement  of  the 
voyage.     This  will  be  found  decided  upon  great  confider- 
ation  in  the  following  cafe. 

An  infurance  was  made  on  a  fhip,  loft  or  not  loft  \  A  (hip  »  war- 
<€At  and  from  Jamaica  to  London;  warranted  to  have  from  yamai*a 
u Jailed  on  or  before  the  jirjt  of  Augujl  1776." — The  fhip  to  London,  on  or 
was  completely  laden  at  St.  Anne's  in  Jamaica,  and  failed  ^Tandbcfor« 
from  thence  on  the  26th  of  July  for  Blue  fields  ^  in  order  the  day  &• 
to  join  the  convoy  there,  that  being  the  general  rendez-  A*n*sljoBifL 
vous  for  convoy  on  the  Jamaica  ftation,  and  where  a  con-  field**  to  join 
voy  then  lay  expecting  to  fail  for  England  every  day :  there07  ft^ted 
But  the  greater  part  of  the  way  from  St.  Anne's  to  Blue-  by  an  embargo 
fields  is  out  of  the  courfe  from  thence  to  England.  On  *£l  ^lioudi 
the  fhip's  arrival  at  Bluefields,  fhe  was  flopped  by  an  em-  BiutfieU*  is  ouc 
bargo  laid  on  all  veffels  at  Jamaica,  and  detained  there  till  °^£"r*c^ 
the  6th  of  Augufty  when  fhe  failed,  and  was  afterwards  there  only  for" 
taken.— Upon  thefe  farts  the  jury  found  a  verdift  for  the  <°™7>  *»£ 
defendant,  under  the  direction  of  Lord  Mansfield,  who  voyage  beford 
tried  the  caufe. — Upon  a  motion  for  a  new  trial,  two   th*  lft  of  Am* 

paints  were  made  for  the  defendant. — lft.  That  the  de-        

parture  from  St.  Anne's  was  not  a  departure  from  Ja-   ^L*^^*** 
maica.    2dly.  If  it  was,  that  the  going  to  Bluefields,  though     W 
for  the  purpofe  of  convoy  only,  was  a  deviation,  being 

out 
Lb  » 
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out  of  the  courfe  of  the  voyage. — Lord  Mansfield  at  firft 
feemed  dcfirous  to  know  whether  there  were  any  author- 
ities to  fhew  that  going  out  of  the  courfe  of  the  voyage, 
for  the  purpofe  of  convoy  onlyt  was  no  deviation,  and  de- 
fired  that  a  fearch  might  be  made  for  fuch  authorities* 
None,   however,   were  found.     At  length,  after   great 
confideration,  the  court  were  clearly  and  unanimoufly  of 
opinion  in  favour  of  the  plaintiff  on  both  points.    They 
held,  that  though  Bluefields  was  out  of  the  courfe  from 
St.  Anne's  to  England^  yet,  as  the  fhip  went  there  only 
to  join  convoy,  this  was  a  failing  before  the  1ft  of  Auguft 
and  not  a  deviation. — Lord  Mansfield)  after  acknowledg- 
ing that  his  direction  to  the  jury  was  wrong,  faid  ; — «  The 
port  from  whence  the  fhip  was  to  be  infured,  was,  if  I 
may  ufe  the  expreffion,  the  whole  ijland.     We  are  all  fat- 
isfied  that  the  voyage  from  Jamaica  to  England  began 
from  St.  Anne's :  That  when  the  fhip  left  that  place,  (he 
had  no  view  or  objeft  but  to  make  the  beft  of  her  way 
to  England :  That  every  other  fhip,  under  the  fame  cir- 
cumftances,  looked  upon  the  touching  at  Bluefields  to  be 
the  fafeft  courfe  of  navigation  from  Jamaica  to  England: 
and  that  any  other  would  have  been  imprudent :  That  the 
fhip  failed  from  St.   Anne's  for  England)  by  the  way  of 
If  the  fhip  had   Bluefields  ;  and  not  to  Bluefields  with  any  other  view.     If 

Tu  Tr^arT"  *^e  ^^  Sone  t*iere  *°r  any  other  purpofe,  as  to  take  in 
other  purpofe,  water,  or  letters,  or  to  wait  for  a  convoy,  none  being 
however  nccef-  reacjy,  it  would  then  have  been  one  voyage  to  Bluefields, 

have  beeu  a  and  another  from  thence  to  England.  As  neither  party 
different   voy-    knew  from  what   part   of  the    ifland  the  ^  WQuld  ^ 

they  ufed  the  words,  « At  and  from  Jamaica/9  which 
protected  her  in  going  froio,  port  to  port  till  fhe  failed. 
It  follows  that  the  word  failed  in  the  warranty  muft  mean, 
failed  on  her  homeward  voyage.  The.  queftion,  then,  is, 
Had  fhe  or  had  fhe  not  failed  on  or  before  the  day  ?  No 
matter  what  prevented  her ;  if  fhe  had  not  failed,  though 
for  the  beft  reafons,  the  policy  would  have  been  void. 
The  contingency  would  not  have  happened,  and  there 
would  have  been  no  contract  between  the  parties.  If  fhe 
had  been  prevented  by  any  accident  till  the  12d  of  Augujf, 

as 
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as  by  a  Hidden  want  of  repair,  or  the  appearance  of  an 

enemy  at  the  mouth  of  the  port,  the  captain  would  have 

done  very  right  not  to  fail ; — but  then  there  would  have 

been  an  end  of  the  policy.     It  is  very  different  from  the  If  the  voyage 

cafes  where  a  voyage  has  been  begun  ;  there  the  ufage  nfag/may  juf- 

of  the  voyage  may  juftify  going  a  little  out  of  the  direct  My  goi°g  °»* 

courfe  to    join  convoy,  which   may  be  reafonable,  and  Ln  convoy*  l° 

for  the  benefit  of  all  parties.     But  ftill  it  does  not  vary 

the  faft  of  failing.     Had  the  infurance  been  at  and  from, 

St.  Anne's,  the  going  round  the  ifland  to  Bluefields  would 

have  been  a  deviation,  (a) 

So,  where  an  infurance  was    made,    cc  At  and  from  A  ftiP  mtmtd 

u  Guadaloupe  to  Havre,  warranted  to  fail  on  or  before  the  i9up,  l0  Havret 

u 51ft  of  December"     In  an  altion  on  this  policy,  to  re-  warranted    to 

r             irt~             ^             •.                      11           ir»«  fa'l  before  the 

cover  for  a  lofs  by  capture,  it  appeared  that  the  fhip  3ift0f  d***- 

took  in  her  complete  loading  and  provifions  for  France,  *"*  &>!■  °n  the 

and  all  her  clearances  and   papers,  at  Point  a  Pitre,  in  t*om    pcint er* 

Guadaloupe,  and,  on  the  24th  of  Oclober,  failed  from  thence  *'**• to  **£*- 

to  Bajfeterre,  where  there  is  no  port,  but  only  an  open  convoy,  and  to 

road.     The  governor  detained  her  there  till  the  10th  of  "ccivfc^c  or" 

January,  when  flie  failed  with  a  convoy,  which  had  ar-  eminent.    She 

rived  fome  little  time  before  ;  and  after  fome  days,  being  "there  <kuin- 

_                   .  °  ed  by  the  gov- 

feparated  from  the  convoy,  (lie  was  taken. — The  captain,  crnor  till  the 
who  was  the  only  witnefs  produced  at  the  trial,  fwore  I0th  of  Ja™*m 
that  he  and  the  other  captains  of  fhips  at  Point  a  Pitre  fail*  with  con- 
bound  to  Europe  had  notice  from  the  governor,  fome  yoX\  a?™™ 
days  before  (he  failed  from  thence,  that  a  convoy  was  fcparated  and 
expetted  at  Bajfeterre  on  the  25th  of  Oclober ;  that  he  had  jj^ — ^ 
ufed  extraordinary  exertions  to  get  ready,  and*  though  he  peint  z  pan 
was  not  able  to  fail  before  the  24th,  he  was  ftill  in  °"  ih*  *°th  of 
hopes  of  being  in  time  for  the  convoy.  The  laft  (hip's  compliance 
paper  he  received  at  Point  a  Pitre  was  le  role  a" equipage,  Wlth  the  war" 

or  mufter-roll,  dated  the  24th  of  Oclober,  which  gave  au-        

thority  to  the  captain  to  employ  the  crew,  confifting  of  V£UJ[™  D*\ 

20  perfons,  in  his  return  to  Havr§ ;   adding  this  condi-  346. 

tion  ; 


(a)  Upon  the  fecond  trial,  die  plaintiffhad  a  verditf. — Vid. 
Lord  Mansfield's  obfervations  on  this  cafe,  in  TbJIu/fon  v.  Sta* 
pies,  Doug.  35  2 .  n. 
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tfon  ;  ** paffant  }k  la  Baffeterre  pour  y  prendre  les  ordres  dm 
gouvernement."  Under  this  was  written,  on .  the  fame 
paper,  an  account,  dated  the  30th  of  Uclober,  of  fome 
changes  in  the  number  of  the  crew ;  and  under  that,  an. 
entry  by  an  officer  of  the  marine,  dated  at  Baffeterre,  the 
2d  of  January,  ftating  that  he  had  examined  the  perfons, 
en  the  roll,  confifting  of  25,  including  the  captain, — and 
granting  the  captain  permiffion  to  return  to  Havre*  On 
another  paper  produced  by  the  plaintiff,  called  le  conge% 
dated  the  .16th  of  Oclober,  were  written  at  the  bottom, 
thele  words ;  "  Vu  de  relacbe  a  la  Baffeterre  pour  y  atten- 
dre  tin  convoi  pour  France.  Ce  28  OEtobre  1778."  The 
captain  fwore  he  underftood  that  the  only  reafons  for  the 
condition  inferted  in  the  mufter-roll,  that  he  fhould  go 
to  Baffeterre,  were,  that  the  convoy  was  to  be  at  that 
place,  and  that  he  might  take  fuch  difpatches  as  were 
ready  for  Europe.  He  had  not  objected  to  it,  becaufe, 
in  the  regular  cpurfe  of  his  voyage  to  France  from  Point  h 
Pitre,  he  muft  have  gone  that  way,  to  avoid  Montfer- 
rat.  If  he  had  arrived  in  the  day  time,  he  would  not; 
have  caft  anchor,  but  would  have  fent  his  boat  for  the 
difpatches  ;  but  having  arrived  at  night,  his  fhip  had 
been  detained  contrary  to  his  expe&ation. — On  the  part 
of  the  defendant,  befide  the  mufter-roll,  and  the  entry 
under  it,  were  read  a  proteft  made  by  the  captain  on  his 
arrival  at  Dover,  and  a  part  of  his  depofition  in  the  pro- 
ceedings in  the  admiralty.  The  words  of  the  proteft, 
relied  on,  were,  "Whereupon  he  (the  captain)  waited 
«c  upon  the  proper  officer  at  Point  a  Pitre  for  his  mufter- 
«J  roll,  and  was  by  him  informed  that  it  would  not  be 
«'  granted,  but  on  condition  that  he  fhould  firft  fail  to 
*<  Baffeterre  and  there  wait  the  directions  of  the  General 
"of  the  ifland."  In  a  fubfequent  part  he  ftates  that 
he  fent  to  the  fuperintendant,  and  to  the  general,  to  in- 
form them,  " that  the  fhip  and  cargo  were  infured,  upon 
"condition  that  fhe  fhould  depart  fi(bm  tHe  ifland  of 
f<  Guadaloupe,  before  the  31ft  of  December  ;the  terms  of 
"which  infurance  it  was  eflential  to  fulfil*  Notwith- 
i*  ftanding  which,  Jie  was  refilled  permiffion  to  depart, 

"  an4 
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«c  and  was  kept  there  till  after  the  Sift  of  December?  The 
deposition  principally  relied  on  was  as  follows  :   w  At  the 
u  time  the  (hip  was  firft  purfued  and  taken,  {he  was  fteer- 
ingher  courfe  towards  Brefl.  Her  courfe  was  not  altered 
upon  the  appearance  of  the  veffel  by  which  {he  was  taken. 
"  It  was  at  all  times,  when  the  weather  would  permit,  di- 
**  redted  to  Brefl,  for  which  point  fhe  was  directed  to 
«  fail,  although  her  deftination  was  for  Havre,  by  the 
"{hip's  papers.       She   was  not   failing  beyond  or  wide 
"of  Havre.      She   was   then   about  8  leagues  weft  of 
€t  UJbant,  and  her  courfe  was  not  altered  to  any  other 
"port,  but  was  obliged  to  be  dire&ed  to  Brefl,  in  con- 
"fequence  of  the  orders  he  had  received,  fubfequent  to 
"the  delay  of  the  {hip's  papers — That  all  the   {hip's 
<c  papers  found  on  board  were  true  and  fair,  and  none  of 
"them  fajfe  or  colourable." — At  the  trial  the   captain 
alfo  fwore  that  his  father,  who  had  formerly  commanded 
the  {hip,  at  Bajfeterre,  directed  him  to  keep  in  the  courfe 
to   Brefl :    But  this  was  done  as  the  fafefl  way,  in  time  of 
war,  of  getting  to  Havre,  which  fill  continued  to  be  the 
flace  of  the  Jbip's  deftination. — Upon   this   evidence   the     . 
plaintiff  obtained  a  verdilt;    and  upon  a  motion  for  a 
new  trial,  two  objeftions  were  made  on  the  part  of  the 
defendant.      1ft.   That  there  had  been  no  inception  of 
the  voyage  on  the  24th  of  Oclober,  nor  till  after  the 
31ft  of  December,  though  it  was  admitted  that  a  bond 
fide  and  complete  inception  of  the  voyage  was  fufficient, 
even  though  the  force  of  an   embargo,  or  any  other  # 
compulfion,  fhould  oblige  the  {hip  immediately  to  ftop, 
or  put   back.(a) — 2dly,  That   the  fliip   never  failed   on 
the  voyage  infured,  viz.   from  Guadaloufe  to  Havre,  bat 
on  a  voyage  from  Guadaloupe  to  Brefl. — The  court  de- 
termined in  favour  of  the  plaintiff  on  both  points.     Lord  v 
Mansfield  faid, — "  There  is  no  contradi&ion  between  the 
parole  evidence,  and  the  proteft  and'depofition,     Undfr   Under  an  in- 

?  an   ^urancc ' ai  *** 


•*». 


/ro%*  an  iiland 

like  Guadaloup* 

#vrtfc,_.  _  -  ,  i_i«  *         or  y««ra«M,  the 

(a),    po  ruled  in  a  former .  cafe  between  the  lame  parties,   fl^p  u  protect 

Und  in  a  cafe  of  Early.  Harris,   Doug.  352,  n.  inf.  z  60.  cd  by  the  policy 

%  in  going  from 

port  to  port  in 
the  iiland. 
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an  infurance  cat  mndfrom'  fuch  a  place  as  Guadaloupe 
or  Jamaica,  the  word,  "  a*  "  comprifes  the  whole  ifland, 
and,  under  that  word,  the  {hip  is  protected  in  going  from 
port  to  port  round  the  coaft  of  the  ifland :  But  the  ques- 
tion here  is,  whether  the  voyage  was  bond  fide  com- 
menced, and  flopped  by  accident.  As  to  the  condition 
about  taking  the  orders  of  government,  the  {hip  could 
not  fail  from  any  part  of  the  ifland  without  the  gover- 
nor's leave.  But  the  captain,  when  he  left  Point  h 
Pitre,  expected  to  meet  a  convoy  at  Bajfeterre,  and  to 
proceed  immediately,  without  interruption.  A  convoy 
had  been  publifhed,  and  he  certainly  would  have  gone 
to  Bajfeterre,  at  any  rate,  independent  of  the  claufe  in  the 
mufter-roll.  With  regard  to  the  fecond  point,  the  voyage 
to  Breji  was,  at  molt,  but  an  intended  deviation  not  car- 
ried into  effeft."— Mr.  Juftice  Buller  faid,— "The  cafe 
between  the  fame  parties,  in  1777  is  in  point.  There 
was  no  embargo  then,  nor  in  the  prefent  cafe,  when 
the  {hip  failed.  Here  there  was  a  bond  fide  failing ;  and 
the  fhip  was  completely  ready  in  all  refpefts." 
The  fame  point       The  other  underwriters  on  this  policy,  being  diflatis- 

ffc^ToWL   fied  with  this  decifion»  another  caufe  was  brought  to 
.        trial  upon  the  fame  evidence. — The  fecond  point  was 

S%lt{° "d*J'.  abandoned  *  but  uPon  the  firft»  Jt  was  infifted  that,  «  To 
352,  n.  conftitute  a  failing  within  the  meaning  of  the  warranty 

in  this  policy,  the  veflel,  at  the  time  of  failing  from  her 
port  of  loading,  muft  be,  in  the  contemplation  of  the 
captain,  at  abfolute  and  entire  liberty  to  proceed  to  her 
port  of  delivery  in  a  mathematical  line,  if  it  were  poffi- 
ble." — Lord   Mansfield,   at   the   trial,   remained   of  the 
fame  opinion  as  in  the  former  cafe,  and  there  was  again 
a  verdict  for  the  plaintiff,  to  which  the  defendant  and  all 
the  other  underwriters  fubmitted  without  further  liti- 
gation. 
If  lfi  embargo        Lord  Mansfield,  in  his  charge  to  the  jury  in  this  laft 
be     publifhed    cafe,   cited  the  cafe  of  Earl  v.  Harris,  which  he  faid 
fails,re*nd  the    was  a  ^^  ftronger  cafe. — There,  an  embargo  was  ac- 
captain     puts   tually  publifhed  before  the  fhip  failed,  and  the  captain 
buTin  th" hope   immediately  after  eroding  the  bar,  returned  to  make  a 

of  its  being  im-  proteftj 

mediately  taken 
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proteft,  and  fent  his  {hip  knowingly  into  the  embargo :  off;  this  will 

But  he  fwore  that  he  expected  the  embargo  would  be  ££j[c  *"  ■* 

taken  off,  and  that  he  fhould  proceed  immediately  upon  day. 

his  voyage ;  and  the  jury  believed  him,  «  "     T7    . 

As  to  the  queftion,  what  (hall  amount  to  a  failing,  to  at  N.  P.  HiL 

fatisfy  this  warranty ;  there  can  be  no  doubt  that  where  ^ac.    l7*o— 
a  fhip  once  breaks  ground,  and  is  fairly  under  fail  upon  her 

voyage,  though  {he  goes  ever  fo  little  away,  and  after-  break  ground, 

wards  puts  back  from  ftrefe  of  weather,  or  appreheniion  a*"*  gCr^faV[l3r 

of  an  enemy  in  fight,  or  be  then  put  under  an  embargo,  forc  the  day  \ 

and  detained  beyond  the  time  of  failing :    This  would  Jj8  '*  a  co^ 

ftill  be  a  beginning  to  fail,  and  the  interruption  would  the  warranty, 

not  alter  the  cafe,  becaufe  the  warranty  had  already  been  i®ugV^  £  e 

complied  with,  (a)  ftrck  0f  Weath- 

It  is  faid,  that  in  the  cafe  of  an  infurance,  at  and  from  fr» «  detained 

r  -  by  an  embargo* 

London,  warranted  to  depart  on  or  before  a  given  day, 

it  has  long^  been  a  queftion,' what  {hall  be  a  departure 
from  the  port  of  London ;  or  rather  what  is  the  port  of 
London,  (b)  But  if  the  above  doftrine  of  Lord  Mans- 
field be  well  founded,  it  feems  to  .  afford  a  ready  anfwer 
to  this  queftion.  The  warranty  does  not  require  that 
the  {hip  {hall  abfolutely  leave  her  port  of  departure  5  but 
only  that  {he  {hall  get  under  way  with  intent  to  proceed  on 
Ae  voyage  injured* 


Se&.   4. 

Of  the  Warranty  to  fail  with  Convoy. 

ANOTHER    fpecies   of  warranty  often   inferted   in 
policies  in   time  of  war,    is   to  fail,   or   to  depart,   ivith 
convoy.       This,   like   other   warranties,   rauft   be    ftrift-   This  warranty 
ly  performed  ;    and   nothing  will   excufe   the   non-per-    ^"formeA^ 
formance   of  it.      If,   therefore,    a  {hip,   warranted  to 
depart  with  convoy,  fail  without  convoy,  the  policy  be-   £jj     ^hout 
comes  void,  defetlu  conditionis,  whether  this  be  imputable    convoy,    from 

whatevercaufe, 
•  the  policy  will 

_______ __ be  void.     And 

the  infurer  (hall 
(a)  Per  Lord  Mansfield,  at  N.  P.  in  TheUuffhn  v.  Ferguffon, 

Covfp.  607.— [b)  Park,  338. 
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■ot  be  tnfwer-  to  any  omiflion  on  the  part  of  the  infured,  or  the  refufal 
wVT  f°r  *  °^  government  to  appoint  a  convoy.  And  in  fuch  cafe, 
il*  of  the  fea.      the  infurer  fhall  not  be  anfwerable,  though  the  fhip  fhould 

be  loft  by  the  perils  of  the  fea ;  for  in  time  of  war,  a  fhip 
without  convoy  will  expofe  herfelf  to  every  other  peril,  to 
avoid  that  of  an  enemy.  The  fear  of  one  danger  often 
drives  us  into  greater ;  Cum  plus  in  metuendo  mail  fit,  quam 
in  ipfo  illo  quod  timetur. 

Emerigon  puts  the  following  cafe,  in  which  he  thinks 

t\  !rP  h  ***" V  *e  k^ng  wkk  conv°y  may  be  difpenfed  with. — A  fhip 
fage  to  the  is  infured  from  Marfeilles  to  Toulon,  there  to  join  convoy, 
placeofrendez-  an<j  proceed  to  America.  In  her  paflage  to  Toulon  fhe 
require  a  re-  fuffers  confiderable  damage,  and  is  obliged  to  undergo  a 
pair,  and  the  repair  there,  which  renders  it  impoffible  for  her  to  avail 
without  herl!  herfelf  of  the  convoy.  This  being  a  misfortune  occa- 
Whether  ihe  fioned  by  the  perils  of  the  fea,  lve  thinks  that  the  fhip, 
wt^onvoy!  "  wken  repaired,  may  proceed  without  convoy,  at  the  rifk 

of  the  infurer.  (a) 

There  are  five  things  eflential  to  a  failing  with  convoy, 
viz.  firfi,  it  muft  be  with  the  regular  convoy  appointed 
by  government ;  fecondly,  it  muft  be  from  the  place  of 
rendezvous  appointed  by  government;  thirdly,  it  muft 
be  a  convoy  for  the  voyage ;  fourthly,  the  fhip  infured 
muft  have  failing  inftruftionsj  fifthly,  fhe  muft  depart 
and  continue  with  the  convoy  till  the  end  of  the  voyage, 
unlefs  feparated  by  neceffity.  We  will  confider  each  of 
thefe  fubje&s  feparately. 

I.    It  mufl  be  with  the  regular  convoy  appointed  by 

government. 

Aconvoywhat  A  convoy,  within  the  meaning  of  this  warranty,  is  a 
naval  force  under  the  command  of  an  officer  appointed 
by  government  for  the  protection  of  merchant  fhips  and 
others,  during  the  whole  voyage,  or  fuch  part  of  it  as  is 
known  to  require  fuch  prote<SHdn» 

Th« 


*- 


(a)  Vid.  Emerig.  torn.  I,  p.  164* 


m-mm 
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The  importance  of  the  duty  which  the  officers   and  By  the  ankle, 

feamen,  belonging  to  (hips  of  war  employed  as  convoy*  ^c^^!*id 

have  to  execute,  has  induced  the  legiflattire  to  fubjeft  feamen  of  flSJ* 

them  to  a  more  than  ordinary  refponfibility  i  for  bv  the  ""P10***     m 

•  ii"  *\    t    «  convoy,       are 

articles  of  war,  enaded   by  the  ftat*   22  G.  IL  o  SS,  fubjc*edto»> 
art.  17,    «  The  officers  and  feamen  of  all  (hips  appointed  j^t  ^^ 
'  for  convoy  and  guard  of  all  merchant  {hips,  or  of  any.  mUbdwTkwr. 
other,  {hall  diligently  attend  upon  that  charge,  without 
delay,  according  to  their  inftruAions  in  that  behalf  j  and 
whofoever  {hall  be  faulty  therein,  and  (hall  not  faith- 
ftilly  perform  .their  duty,  and  defend  the  {hips  and  goods 
in  their  convoy,  without  either  diverting  to  other  parts 
or  occafions,  or  refilling  or  neglecting  to  fight  in  their 
defence,  if  they  be  afiailed,  or  running  away  cowardly, 
and  fubmkting  the  {hips  in  their  convoy  to  peril  and 
hazard  j  or  {hall  demand  or  exa&  any  money  or  other 
t  reward  from  any  merchant  or  mailer  for  convoying  of 
any  {hips  or  vefiels  entrufted  to  their  care,  or  {hall  mi£» 
ufe  the  matters  or  mariners  thereof,  {hall  be  condemned 
to  make  reparation  of  the  damage  to  the  merchants, 
owners,  and  others,  as  the  court  of  admiralty  {hall  ad- 
judge, and  alfo  be  punUhed  criminally  according  to  the 
quality  of  their  ofiences,  be  it  by  pains  of  death  or 
other  punishment,  according  as  {hall  be  adjudged  fit  by 
the  court  martial/ 
A  warranty  to  fail  with  convoy,  or  with  cotivoy  f*t  a  warranty  t* 
tbevopige,  which  is  the  fame  thing,  is  underftood  to  mean,  fail  with  coin 
with  fiich  a  convoy  as  government  thinks  proper  to  ap-  fa°ch  convoTaa 
point ;  and  whether  it  confift  of  one  convoy  for  the  voyage,   government 
or  feveral  convoys  taken  at  different  ftations,  it  is  ftill  »pp*"t- 

nnqueftionably  a  convoy  for  the  voyage,  (a) 

.  It  is  not  every  fingle  {hip  of  war,  which  may  happen  flatting  with  *» 
to  take  merchant  {hips  under  her  protection,  that  confti-  or  <***r  fore* 
tutes  a  convoy,  within  the  meaning  of  the  warranty,  or  **n  J^jJJJ 
the  nnderftanding  of  merchants.  Nothing  {hort  of  fail-  appointed,  will 
ing  with  the  convoy  appointed  by  government  for  the  ^^jjf  *" 

voyage. 


i    i i  ■  *      * '  ■ 


(a)  Per  Lord  MowJUJJ,  in  Smtk  v.  Rta4/h*wf  at  N.  P^ 

1781,  Pari,  34*. 

M* 
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voyage  will  fatisfy  the  warranty.    The  reafon  is,  that  gov- 
ernment muft  be  foppofed  to  be  beft  acquainted  with 
the  plans  and  force  of  the  enemy,  and  the  firength  necef- 
•fary  to  repel  their  attempts. 
A  iilp  atrivw       Therefore,  in  a  cafe  which  we  fhall  have  occafion  to 
^tevoaU>ut  n**0**011  more  particularly  pre&ntiy,  (a)  where  the  fhip 
fiadfogthecon-  infured  arrived  at  the  place  of  rendezvous  before  the  time 
b^redw  «h  aPP°*B^«i  f°r  *e  convoy  to  fail ;   but  finding  the  convoy 
pointed    time,  gone,   put  herfelf  under  the    protection  of  a  man  of 
fctf  wider  ^e  w,  which  came  there  to  join  the  fquadron  which  com- 
protcAionofa  pofed  the  convoy,  and  under  her  protection  joined  the 
joint  thereon-  convoy,  but  without  obtaining  failing  inftruCtions  :  This 
roy  1    This  it  was  determined  not  to  be  departing  with  convoy  within 

not    a    tailing     ,  .  -  ,  ° 

with  convoy.     the  meaning  of  the  warranty. 

» 

a.  It  mu/i  be  from  the  place  of  rendezvous  appointed 

by  government* 

This  is  the  meaning  of  the  warranty :  For  though  it 
is  ufually  exprefied  in  general  terms  to  depart)  or  to  fail 
with  convoy,  yet,   as  it  would  often  be  impracticable, 
fometimes  inconvenient,  and  in  many  cafes  unneceffary, 
to  appoint  a  convoy  to  fail  from  each  particular  port,  these 
are  certain  places  of  rendezvous,  appointed  by  govern*,,* ' 
ment  for  general  convenience,  to  each  of  which  the  mer- 
chant fhips  from  the  neighbouring  ports  may  repair,  by 
a  given  day,  for  convoy :    And  it  is  a  fufficient  compli- 
ance with  the  warranty  if  a  ihip  depart  with  convoy 
from  fuch  place  of  rendezvous,  (b)    This,  like  moft  other 
queftions  relating  to  infurance,  is  regulated  by  the  general 
ufage  of  trade. 
fa  a    voyage       Thus: — An  infurance    was  made,    *from  London  to 
the  Baft  Udiu,  *e  E*fl  Indies,  warranted  to  depart  with  convoy."    The 
* ra  ixi^ft*t  deration  ftated,  that  the  fliip  proceeded  to  the  Downs, 
voy  from  the  anc*  failed  on  her  voyage  from  thence  with  convoy,  and 
!*••*.  was  loft. — On  demurrer  to  this  declaration,  it  was  ob- 

jLitbuilert  cafe,  )*&*&  that  this  departing  with  convoy  from  the  Downs 
*«U-  443-         was  not  a  departing  with  convoy  within  the  meaning  of 
>  the 


(a)  Hiibert  v.  Pigou,  inf.  272.— (I)  The  fame  rule  prevails 
in  France,  vid.  Enter ig.  torn.  1,  p.  l66. 
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the  warranty :  But  the  court  held,  that  this  warranty  muft 
be  conftrued  according  to  the  uftge  of  merchants ;  that 
is,  that  the  (hip  fhould  fail  with  convoy  from  fuch  place 
where  a  convoy  for  the  voyage  is  to  be  had ;  as  the 
Downs,  &c. — Lord  C  J.  Holt  differed  in  opinion  from 
the  other  judges  of  the  court :  He  faid, — cWe  take  no- 
tice of  the  laws  of  merchants  that  (are  general,  not  of 
thofe  that  are  particular  ufages.  It  is  no  part  of  the 
law  of  merchants  to  take  convoy  in  the  Downs.' — But 
the  obvious  anfwer  to  this  obje&ion  is,  that,  to  take 
convoy  at  the  ufual  place  of  rendezvous,  is  part  of  the  gene- 
ral law  of  merchants. 

The  warranty  being  thus  underftood,  it  follows  that  The  fcip  it 
the  fhip  or  goods  infured  are  protected  by  the  policy  La  Ff?1*  jjL  jj. 
their  paflage  from  the  port  of  loading  to  the  place  of  ren-  her  paflage  to 
dezvous  appointed  by  government*      And  therefore,  if  t^  Placc    ** 

,  .  r  r  \  rendezvous. 

the  parties  mean  to  vary  from  the  common  courle,  and  to 
fpecify  any  particular  place  of  joining  convoy,  this  muft  be 
particularized  in  the  policy. 

Thus: — A  lhip  was  infured  "from  London  to  GibraU  a ftipbinftr- 
€Star,  warranted  to  depart  with  convoy." — There  was  edfr&inZ*"**1 
a  convoy  appointed  at  Splthead,  and  the  fhip,  having  tried  tn<j  tnc  convoy* 
for  convoy  in  the  Downs,  proceeded  for  Spithead,  and  appointed  at 
was  captured  in  her  paflage  thither. — In  an  a&ion  on  the  &\v  [« protect 
policy,  the  infurers  infifted  that,  this  being  the  time  of  «*  tWthet  *f 
a  French  war,  the  fhip  ihould  not  have  ventured  through  cf0'cy* 
the  Channel*  but  ihould  have  waited  in  the  Downs  for  aa    G*r+**>  Mtt* 

It*   it    v   p    * 

occafional  convoy :  And  many  merchants  and  o£ke  keep-  &r,  iaoj. 
ers  were  examined  to  that  purpofe. — But  Lord  C.  J.  Le^ 
who  tried  the  caufe,  held  that  the  fhip  was  to  be  con&U 
ered  as  under  the  protection  of  the  policy  to  a  place  of 
general  rendezvous,  according  to  the  interpretation  of  this 
warranty  in  the  foregoing  cafe.  And  if  the  infurers 
meant  to  vary  the  infurance  from  what  is  commonly  un- 
derftood,  they  fhould  have  particularized  her  departure 
from  the  Downs*  %  The  jury  under  this  direction  found 
for  the  plaintiff,  (a) 

3.  It 


(a)  Vid.  Emerigon,  torn.  I,  p.  166,  S.  P. 
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3.  //  mu/i  be  a  convey  for  the  Voyage. 

Ammotyto       A  warranty  to  fail  with  convoy  generally,  means  to 

***  *e»eralrf"    ^  w^k  convoy  for  tfo  voyage ,-  and  it  is  not  neceflary  to 

mean*  a  coo-    add  the  words,  lfor  the  voyage?  in  order  to  make  it  fo. 

-voy    for    the    jfgj^^  ^jfl  tke  adding  of  thefe  words  in  fome  inftances, 
voyage  ° 

make  the  omiffion  of  them,  in  any  cafe,  the  ground  of 
Where  ptrt  of  a  different  conftruttion.  If,  therefore,  it  be  ftipulated 
to^&^Jn^d  m  a  P°Uc7>  ***  tne  underwriters  fhall  return  a  part  of 
in  cafe  the  ihip  the  premium,  if  the  fhip  fails  with  convoy  and  arrives, 
fail*  with  con-   ^j^  ]j^e  a  generai  warranty  to  fail  with  convoy,  means 

rives,        this   a  convoy  for  the  voyage  ;  and  failing  with  a  convoy  for 

"ICan"  fa  **£  M*f  a  Part  °^  ^e  T°7a£e*  w^  not  ent*t^e  t^xe  xnfured  to 
voyage.  the  ftipulated  return  of  premium. 

Part  of  the  pre-        Thus: — The   Parker  Galley    was   infured,   <c  At   and 

mium  is  agreed    fcfrom  Venice  to  the  Currant  Wands,  and  at  and  from 

to  be  returned  *,M  *  .  *  + 

5f  the  fhip  fail  w  thence  to  London ;    at  a  premium  of  five  guineas  per 

fritKGiwJ°ry  flWff"  w  to  return  two  per  cent,  if  the  flip  failed  with  convoy 

and  arrive.— '  "from   Gibraltar,  and  arrived." — The  fhip  touched  at 

This  means  a  Gtfra/tor  on  her  way  home,  and  failed  from  thence  under 

failing      witn 

convoy /or  *b  convoy  of  a  floop  of  war;   which,  however,  was  only 

2J2» ;  "*£  deftmed  to  go  to  a  certain  latitude,  as  far  as  Cape  Finif* 

convoy  for  part  tern,  being  ordered  on  the  Lijbon  ftation ;  and  accord- 

of  the  voyage  ingly,  the  iliip  and  convoy  feparated,  and  the  fhip  ar- 

the  infured  to  rived  fafe  at  London. — The  infured  brought  an  adion  for 

the  retum  of  monev  na(j  ?&&  received  againft  one  of  the  underwriters, 

1    ■   ■■  for  a  return  of  the  two  per  cent,  and  the  only  queftion  was, 

J)!iy  Vaf Wr*   whetneT»  bv  the  terms  of  Ac  Polic7>  Ae  condition  for 

the  return  of  this  two  per  cent,  was,  a  departure  from 
Gibraltar,  with  fiich  convoy  as  could  be  met  with,  fdr 
whatever  part  of  the  voyage  that  might  happen  to  be  5 
or,  a  departure  with  convoy  for  the  voyage. — At  the  trial, 
the  plaintiff  called  witneiTes  to  prove,  that,  for  fome 
years  paft,  when  a  convoy  for  the  voyage,  or  the  whole, 
voyage,  was  intended,  thofe  explanatory  words  had  been 
added  j  and  that,  by  this  ufage,  the  efcpreflions,  « fail- 
ing with  convoy,"  and,  M  failing  with  convoy  for  the 
voyage?  had  acquired  diftinft  technical  meanings ;  «  with 
convoy,"  merely,  fignifying  whatever  convoy  the  fhip 
ihould  depart  with,  whether  for  a  greater  or  lefs  part  of 

the. 
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the  voyage.  Several  policies  were  alfo  produced  filled 
up  by  the  fame  broker  who  had  prepared  the  prefent,  in 
which  the  words,  «  for  the  "voyage,"  or,  «  for  England/* 
were  added.  It  was  alfo  proved,  that  at  the  time  when 
the  ihip  left  Gibraltar^  no  other  convoy  was  to  be  had. 
Witnefles  for  the  defendant  fwore,  that  they  under- 
ftood the  words,  "<witk  convey"  to  mean,  convoy  for  * 
the  voyage :  And  the  broker  faid,  that,  at  the  time  this 
policy  was  figned,  he  underftood,  and  apprehended  it 
was  fo  underftood  by  all  the  parties,  that  the  convoy  was 
to  be  for  the  voyage  $  and  that  the  return  was  fuch  as 
was  ufual  when  that  was  meant. — There  was  a  verdift 
for  the  plaintiff.  But  the  court  of  King's  Bench,  upon 
motion,  fet  this  verdift  aiide,  and  granted  a  new  trial, 
being  of  opinion  that  the  words,  "  to  depart  with  con- 
voy," mean  with  convoy  for  the  voyage. — Lord  Mansfield, 
who  had  tried  the  canfe,  faid, — «  At  the  trial  I  was 
ftrongly  of  opinion,  that,  on  the  words,  the  policy  meant 
a  departure  with  convoy  intended  for  the  voyage.  The 
parties  could  not  mean  a  departure  with  convoy  that 
might  be  designed  to  fepaarate  from  the  Ihip  in  a  minute 
or  two.     But  I  ftill  think  that  the  evidence  of  an  ufaire,  *?***<?  <*«* 

°  '    wage  of  trads 

not  inconfiftent  with  the  words  of  the  policy,  was  pro-  notiDconfiHent 

periy  receif  ed  at  the  trial.    However,  the  people  in  the  JJ  t^!itcr™* 

cfty  think  the  evidence  of  the  plaintiff's  witnefles  was  admiffibk. 

founded  on  a  miftake.     Certainly,  critical  niceties  ought 

not  to  be  encouraged  in  commercial  concerns,  and  where* 

ever  you  render  additional  words  necefiary,  and  multiply 

them,  you  multiply  doubts  and  criticifms.     Tt  may  be 

hard,  becaufe  words  have  been  added  in  fome  inftances, 

to  force  a  conftruftion '  in  a  particular  cafe,  by  the  omit 

fion  of  them*" — Upon  the  fecond  trial  there  was  a  ver- 

di£t  for  the  defendant. 

Yet,  a  warranty  to  fail  with  convoy  does  not*  in  all  ™ty*o«*not 
cafes,  mean  a  convoy  which  is  to  accompany  the  ihip  always  mean  a 
infured  the  entire  way  from  her  port  of  departure  to  portrf  oVpwt! 
her  port  of  deftinaiion.    The  following  cafe  will  fhew  ure  to  the  port 

,    ^  r    ,  ^  ^i_*   i       of  deftinatioii  t 

that  a  convoy  means  fuch  convoy  as  government  thinks   u  mcan8  fnch 
fit  to  appoint  as  a  fufficient  protection  for  (hips  going  the  conwy  as  gov. 

crnment    (hall 
voyage   appoint  for  the 

voyage  infuredk 


A 
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vtryttge  mfured  3  whether  k  be  for  the  Whole  or  only  * 
part  of  the  voyage. 

_.      einfo*        ^*  ^ftirance  ***  made  M  8**!*  "  At  ■•*  ^POm  **** 

ttd  from  Xm-  "A*  to  &.  Seba/Han^  in  S/*w»*  warranted  to  deport  with  cm* 
**t0 ** 5**£  «  wy  y©f  /&*  voyage" — No  convoy  was  appointed  directly 
▼oy'is  appoint-  to  St.  Sebafiian,  bot  tke  fliip  failed  from-  Spitbead  under 
•*  ?om».«^;/"   a  convoy  of  frigates,  the  commander  of  which  had  or** 

bead  to  Bilboa  :  '  °       . 

This  being  the  ders  from  the  admiralty,  to  proceed  to  irtbrakar,  wkb 

conroy  appoint-  ^  tnuj€  bound    "  to  that  place  and  Bilboa^  and  to  dew 

men/  foV V  this  "  uch  the   Weaxel  floop  of  war  with  the  fatter,,  witlk 

Toyagea  failing  ci  or(iers  to  fee  them  fafe  to  Bilboa,  and  then  return  to* 

ptiance     with  "England  with  fuch  veffels  as  he  fhofjid find  at  BMom" 

the  warranty.  p^  fae  proper  time,  the.  Weaul  was  detached  bf  thet 

LyEguimov.Be-  Commodore,   with  the  trade  to  Bilboa  and  &v  Seta/turn* 

<w**%  %H.BL  ^^  orders,  "  to  fee  them  fafe  of  Bilboa ;  and  to  taker 

C  CI  •  ^^ 

"any  veffek  bound  from  thence  to  Engfand,  under  hi* 
« convoy  to  Spitbead.*  The  WeazeJ  proceeded  on  thi» 
voyage,  but  ibon  after  parted  from*  the  ftips  under  hi* 
convoy,  in  chafe  of  a  ftfange  fhip,  and  did  BOt  after* 
wards  join  them*  The  fhip  arrived  fafe  off  Bilboa,  which 
was  in  her  courfe  to  St,  Sebafiian,  but  was  taken  in  her. 
way  thither. — In  an  action  on  the  policy,  tlje  unde*wr+* 
ter$  objected  that,  the  convoy  being  only  to  BUboa3  the 
warranty  had  not  been  complied  with.  That  a  convoy 
to  B'dboa  could  no  more  be  conftrued  to  be  a  convoy  t% 
St*  Sebafiian,  than  a  convoy  to  the  Cape,  of  Goad  Hopa 
would  be  a  convoy  to  the  Eafi  Indies. — But  the  court 
held  clearly  that  this  was  a  compliance  with  the  warrant 
ty. — Mr.  Juftice  Buller  faid,  that  this  was  not  like  the 
cafe  of  Hibbert  v.  Pigou ;  (a),  for  there  a  convoy  waf 
appointed  and  actually  failed  from  Jamaica  to  England  * 
That  the  owner  of  a  fhip,  when  he  makes  an  infurance* 
cannot  know  the  orders  of  the  admiralty  refpecting  coin 
voys  ;  but  muft  take  fuch  convoy  as  is  provided  for  him  : 
Were  gown-  That,  as  to  the  inftance  of  a  convoy  to  the  Cape  of  G*od 
menttothmka  Hopc,\£  government  thought  that  a  Efficient  protection 
Gap€  rf  Gomt  t0  the  Eafi  India  trade,  and  the  ufagfc  were  for  Eafi  India 

Hop  fuffiticnt  fhipfr 

ifft  ihipt  going  *^^ 

Uthc  B  Ipdits,         ■  '  «■  '  ■    ■      ■  ■  ■ 

(a)  Inf.  272. 
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fliips  to  faH  with  convoy  only  to  the  Cape,  and  to  con*  sad  4*  wok 
£der  that  as  the  Eeft  India  convoy,  and  no  other  convoy  JJ^f*  ^ 
Arere  appointed  to  the  £9/?  2*/iVj,  the  warranty  would  be  in*  with'  feji 
complied  with  ;  though  if  there  were  another  convoy  to  £"^°^£?y 
the  2Ej^  Indies,  it  would  be  otherwafe.  compliance. 

So,  if  a  fhip  fail  with  a  convoy  for  a  part  of  the  voyage,  if  there  be  fcp- 
whh  intent  to  take  another  convoy  for  the  refidue^  being  J™tc  ^reS 
according  to  the  ufage  of  the  particular  trade  $  this  is  a  parts  of  the 
compliance  with  the  warranty.  ET$££ 

Thus : — An  infiirance  was  made  on  a  Ihip  from  Tortota  within       the 
to  London,"  warranted  to  fail  nvttb  convey  for  the  voyage?  warrantJ- 
— In  an  a&on  on  this  policy  it  appeared,  that  a  frigate   wi|h  ^^^ 
-was  fent  by  the  commander  at  Saint  Kitts  to  Tortola,  to   from  th«  place 
hring  up  the  fliips  from  thence,  with  orders,  if  they  got   ihf^j-n^l 
a  certain  way  to  the  northward,  to  go  ftraight  for  Etig-  unAamn* 
land.     They  failed  from  Tortola,  but  the  Chip  infured   ™  a     rcruln 
being  a  bad  (aikr,  fell  behind,  loft  the  convoy,  and  bore   cafe,  to  proceed 
2way  for  England,  but  was  captured  on  her  paffage—  Yoyageinftred: 
There  was  evidence  that  ihe  could  not  have  made  either  r^e  ^P  Wca 
taint  JBttr  or  Tortola  again,  and  that  (he  did  for  the  beft  inft^^pro- 
in  bearing  away  for  England.    On  the  other  fide  it  was   ceeding  to  the 
Jn  evidence  that  flie  might  have  kept  up  with  the  convoy,  5clV0US>  bears 
as  the  frigate  never  failed  above  three  knots  an  hour*—  away  **  **? 
There  was  a  ventift  for  the  plaintiff.— Upon  a  motion  Ltion?— This 
far  a  new  trial,  the  court  held  this  to  be  a  fufficient   >•»  failing  with 
&iiftg  with  convoy  within  the  meaning  of  the  warranty.        _!«. 
— 'Lord  Mansfield  faid, — «€The  frigate  was  the  convoy   Mam*hg*.Gi/$ 
from  Tortola.    The  warranty  never  fpecifies  the  force  of  in.— m.  s. 
thef  convoy,  that  being,  left  to  government.    The  policy 
fe,  that  the  Ihip  fliaU  fail  from  Tortola  with  convoy  for 
ihe  voyage.     But -the  ufage  governs  this  agreement.    The 
commander  fends  part  of  his  force  to  bring  them  to  meet 
him,  and  that  is  a  convoy  from  Tortola.    The  (ailing  or- 
der* are  from  the  commander  of  the  convoy  for  England. 

Sp,  where  the  fhip  Ceres  was  infured,  "  At  and  from  ^  flnpUinfuf- 
Oporto  to  Lynn,  with  liberty  to  touch  and  flay  at  any  «l.'«t  twelve 
ports  or  places  on  the  coaft  of  Portugal,  to  join  convoy, .  f^^o  return 
particularly  .at  Lijbm  -  at  12  guineas  per  cent,  to  return  61.  if  flic  fail 
£1.  if  the  Ceru  foiled  with  convoy  from  the  coaft  of  For-  J^th^f 
Htgal  and  -arrived.?— Jn  an  action  to  recover  this  6 1.  per  *<rt*gai,   and 

arrive,  bhe  fails 

cent,    under  'convoy 

from  Qptriv  for 


\ 
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Li/h*,t}Kgea-  cent,  of  the  premium,  it  appeared  that,  at  the  time  the 
end     reades-   Qeres  ^^  to  faji    there  were  many  merchant  Ihips  col* 

▼ous,inorderto  '  r 

fcil  from  thence  leclfced  in  the  different  ports  of  Portugal,  and  Lord  8/1 
with  the  whole   frjncenf9  the  commander  on  that  ftation,  being  unable  te 

fleec.Thc  Hups,       /-.«*•  r         r*      i       t    r  * 

in  their  paflkge  afford  feparate  convoys  for  England  from  each  port  m 

ZiZm^Ul^  Poriu8al>  *ent  a  OTtter  and  a  floop  to  fetch  the  trade  from 

difperfed,   the  Oporto  to  Lijbon,  where  they  were  to  lie   in  the  bay  of 

nw»  fJ?*£*d  Doyr*'*  without  entering  the  port  of  Lijbon,  to  avoid  the 

JtfM&ndarrivet.  Lijbon  duties.     From  that  place  a  convoy  was  appointed 

This  is  a  failing    for  ^   whole   ^^   tQ   £ngtanJl%     f^    0^Q  fl  ^ 

with  convoy  40  #  ,.<•      /.   ,     ,    n     * 

as  to  entitle  the  proceeding  to  Lijbon,  being  diiperled,  loft  the  convoy, 
iafered  to  the  md  the  Cir     ^m  judging  it  for  the  beft,  ran  for  Eng- 

mium.  Aum/>  and  arrived. — It  was  contended  on  the  part  of  the 

A  dUm  Dm*  defendant,  ^at  ^e  Ceres  never  left  the  coaft  of  Portugal 
%  A*.  &  Btf.  with  convoy.  Lord  is/Joi,  who  tried  the  caufe,  told 
*"•  the  jury  that,  as  the  Oporto  trade  had  put  themfelves  un- 

der the  convoy  of  the  cutter  and  floop  which  formed  a 
part  of  the  aggregate  convoy  for  England,  they  had  de- 
prived themfelves  of  all  power  of  a£Hng  for  themfelves, 
and  had  therefore  departed  with  convoy  from  the  coaft 
of  Portugal,    He  added,  that  the  liberty  given  by  the 
policy  to  touch  at  other  ports  on  the  coaft  of  Portugal^ 
did  not  vary  the  inference  of  her  being  under  convoy  for 
England  from  the  moment  fhe  received  failing  inftruc- 
tions  •,  and  from  that  time  that  liberty  was  at  an  end. 
The  jury,  upon  this  direction,  found  a  verdift  for  the 
plaintiff, — Upon  a  motion  to  fet  this  verdift  afide,  and  en- 
ter  a  nonfuit  \  the  court  were  clearly  of  opinion  that  the 
event  had  happened  on  which  the  plaintiff's  title  to  a 
return  of  premium  was  to  attach,  and  therefore  that  the 
,  verdift  was  right. — Lord  Eldon  faid — "  It  being  unknown 
in  England  from  what  port  on  the  cpaft  of  Portugal  the 
convoy  would  fail,  the  claufe  for  a  return  of  premium 
was  to  be  adapted  to  the  circumftances  of  the  cafe. 
The    departure  with  convoy    might    be  from    Oporto% 
or  it  might  be  from  fome  other  place.     It  became  nec- 
efiary,  therefore,  to  introduce  fome  ezpreffion,  which 
extended  to  fomething  more  than  a  mere  departure  from 
Oporto.     The  fair  interpretation  of  the  agreement  is» 
that  the  infured  (hall  have  the  benefit  of  the  policy, 

thougS 
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though  the  fhip  fhould  fail  from  Oporto  without  con- 
voy ;  but  that  if  fhe  failed  from  Oporto,  which  is  on  the 
cpa&  of  Portugal,  with  convoy,  then  there  fhould  be  a  re- 
turn of  premium."  *     , 

So,  where  a  fhip,  infured  «  At  and  from  Cadiz  to  Atn-  ^?£&** 
"Jlerdam,  warranted  to  depart  with  convoy  for  the  voyage,"  Amftrdamxakt* 
failed  from   Cadiz  under  a  Britifb  convoy,  and  was  loft  be-  •   ^v°y   }° 

t*  •  -111         England^    With 

fore  fhe  reached  the  Downs,  where  it  was  alleged  the  intent  to  take 
fhips  were  to  have  taken  a  frefli  convoy  for  Amjierdam. —  another  convoy 
In  an  action  on  this  policy,  the  underwriters  infilled  that  rh«  being  w> 
the  convoy  fhould  have  been  direct  to  Amflerdam.     The  <*>*&**  t0  u*r 

•    r  t  agc,isacompli« 

infured,  on  the  other  hand,  contended,  that  all  convoy  ance  with  the 

muft  be  according  to  ufage,  and  that,  in  many  voyages,  WMTan|y«» 

there  is  no  fuch  thing  as  a  direct  convoy  ;  but  the  fhips  De  Gamy  v. 

proceed  by  relays  of  convoy,  from  ftage  to  ftage.     Lord  c'wrf» ****** 

Kenyon,  who  tried  the  caufe,  was. of  opinion,  that  the  war-  349. 
ranty  had  been  complied  with  j  and  the  plaintiff  had  4 
verdict. 

4,  The  fhip  infured  muft  have  failing  In/lruSKon*. 

SAILING  inftructions    are  written  or   printed  direc-  f^JS?* 
tions,  delivered  by  the  commanding  officer  of  the  con- 
voy to  the  feveral  mafters  of  the  fhips  under  his  care, 
by  which  they  are  enabled  to  underftand  and  anfwer  his 
fignals,  to  know  the  place  of  rendezvous  appointed  for 
the  fleet  in  cafe  of  difperfion  by  ftorm,  or  by  an  enemy, 
Sec.     Such,  therefore,  is  the  utility  and  the  neceffity  of 
thefe  failing  inftructions,  that  no  veflel  can  have  the  full 
protection  and  benefit  of  convoy  without  them.     Sailing   ^m,al  t0.  * 
inftructions  are,  therefore,  fo  effential  to  a  failing  with  con-   convoy 
voy,  that,  in  general,  unlefs  they  be  obtained,  the  warranty 
is  not  complied  with.     It  is  one  thing  to  be  under  the  con- 
voy of  a  fhip  of  war,  and  another  thing  to  fail  merely  un- 
der her  aufpices*  (a J     This  will  appear  by  the  following 
decifion.  An 


(a)  "  Autre  chofe  eft  d'etre  foils  l'efcorte  d'nn  batiment  dp 
Roi,  et  autre  chofe  eft  de  naviguer  fimplemcnt  feus  fes  aufpices." 

Emcrix* 
NM 
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A  flup  anfres  An  infurance  was  made  on  the  Arundel,  Captain  Mann9 

rendcxvousbe-  "At  and   from  ^tf maica  to  London,  warranted  to  depart 

fore  the  time  «c  Wi7£  convoy? — The   (hip  failed  from  Movant  harbour 

thc°convoy  to  to  'K**gjhn,  where   fhe  met  the  Glorieux,  Captain  Cado- 

feil ;  hut  find-  gargf  on  \^r  my  to  join   Admiral   Graves  at  Bluefields, 

gone,  puts  her-  who  had  been  commanded  by  Lord  Rodney,  to  rendez- 

*ctf  *?-dcr  r16  voas  there,  in  order  to  convoy  the  merchant  {hips,  which 

nt*nofwar,and  were  to  fail  from  thence  on  the  firft  of  Auguft  to  Great 

aftarwardsjoins  Britain.      Captain  Mann  aflced  for   failing  orders  from 

the  convoy  ,but  •       ^    i                 v       *■  •  *    i_      i_    .1                             i_      • 

without  getting  Captain    Cadogan,  who   laid   he  had   none,  not  having 

failing  inftruc-  joined  the  admiral ;  bnt  he  was  fore  the  admiral  would 

not  a  departing  not   &il  from  Bluefields  before  the  Glorieux  joined   him. 

with  convoy.  If  he   ftould,  he  Captain  Cadogan,  would  give   Captain 

JTibbert  v.  />;-  Mann  failing  orders,  and  take  every  care  of  the  Arundel, 

gw,  B.  R.  Eaft.  They  proceeded  together,  and  arrived  at  Bluefields  on  the 

.  C.  PaW9  28th  of  July  ;     but    found  that    Admiral   Graves  had 


393«  iailed  two  days  before.     The  Glorieux  and  Arundel  then 

failed  from  Bluefields  }  the  former  behaving  in  every  re- 
fpeft  as  a  convoy*  On  .the  7th  of  Auguft  they  joined  the 
fleet  off  Cape  Antbonio.  In  September,  the  whole  fleet 
was  difperfed  in  %  ftorm,  and  the  Arundel  with  many 
others  loft. — Upon  this  evidence,  Lord  Mansfield,  who 
tried  the  caufe,  was  of  opinion  that  the  warranty  had  not 
been  performed,  and  under  his  direction,  the  jury  found 
for  the  defendant. — Upon  a  motion  for  a  new  trial,  this 
opinion  was  confirmed  by  the  court. — Lord  Mansfield 
laid,  «  There  are  hypothetical  contracts,  and  conditional 

contracts. 


Emerig.  torn.  1.  p.  171.  There  is  in  Parky  4th  Edition,  p.  342, 
a  cafe  of  France  v.  Ktrwan  at  N.  P.  after  Mich.  38  G.  III.  in 
which  it  is  ftated  that  it  was  the  object  of  the  plaintiff  to  get  a 
decision  on  the  point,  bow  far  failing  inflrucliont  were  ejftntial  /« 
a  failing  with  convoy;  and  that  Lord  Kenyan  expreffed  the 
ftrong  inclination  of  his  opinion  to  be,  that  they  were  effential; 
but  he  would  not  decide  it,  as  the  ftiip  in  que  ft  ion  had  never,  in 
fa&,  joined ;  and  upon  that  ground  the  plaintiff  was  non-fuited. 
— It  is  fomewhat  flrange,  that  the  plaintiff  in  that  cafe  fhould 
fcek  to  obtain  a  decifion  upon  a  point  that  feems  to  have  been 
already  fettled  as  a  general  proportion ;  but  it  is  dill  more 
ftrange  that  the  plaintiff  fhould  hope  to  get  a  point  decided 
which  in  his  cafe  never  could  arife,  fmce  the  lhip  infured  had 
never  joined  the  convoy  at  all. 


wmsmmmmmm 


Chap.  VIII.  §4.]    To  fail  with  Convoy  v  "  * 73 

contra&s.  In  the  former,  the  contract  depends  oil  an 
event  taking  place.  There  is  no  latitude,  no  equity; 
the  only  queftion  is,  has  that  event  happened  ?  But  con- 
ditional contra&s  admit  of  a  more  liberal  conftruclion. 
Now  the  only  queftion  upon  this  contrail  is,  whether 
this  {hip  departed  -  with  convoy.  A  great  deal  muft 
be  referred  to  the  ufage  of  merchants.  The  government 
appoints  a  convoy  for  the  trade,  and  names  a  place  of 
rendezvous.  Then,  by  the  ufcge  of  the  trade,  the  voyage 
begins  at  Kmgjhn ;  but  the  convoy  only  commences  at 
Bluefields ;  and,  by  the  fame  ufage,  the  warranty  does  not 
require  convoy  to  Bluefields*  Amongft  merchants,  a  con- 
voy is  underftood  to  be,  a  naval  force,  under  the  command 
if  a  per/on  appointed  by  government  for  that  purpofc.  Ad- 
miral Graves  is  appointed  to  rendezvous  with  ten  fail  of 
the  line  at  Bluefields^  and  from  thence  to  convoy  the 
trade  to  Great  Britain.  When  they  come  to  the  place  of 
rendezvous,  they  take  failing  orders  from  the  admiral 
which  are  effential  to  failing  with  convoy ;  as,  by  them, 
they  know  the  fignals,  for  what  place  they  are  to  fteer, 
in  cafe  of  difperiion  by  ftorm,  or  any  other  caufe.  Admi- 
ral Graves,  on  the  26th  of  July,  for  reafons  beft  known 
to  himfelf,  thinks  he  has  got  all  the  {hips  for  which  he 
ought  to  ftay,  and  proceeds  on  his  voyage.  He  leaves 
no  order  for  the  Glorieux  to  follow  him  to  Cape  Antonio  ; 
and  though  it  b  true  that  the  Commander  in  chief  may 
change  the  place  of  rendezvous,  yet,  in  this  cafe,  it  is 
not  true,  as  was  fuppofed  in  argument,  that  Cape  Anionie 
was  appointed.  At  the  time  of  failing  from  Bluefields, 
the  Glorieux  was  no  part  of  the  convoy  -,  for  {he  did  not 
come  there  till  two  days  after  the  fleet  was  gone."— Mr. 
Jtlftice  Butter  delivered  his  opinion  nearly  to  the  fame 
effect,  except  that  he  did  not  think  failing  orders  abfo* 
lutely  neceffary.       Mr.    Juftice    Willes    was   of  opinion  x 

that,  as  the  convoy  had  failed  two  days  before  the  prop- 
er time,  and  no  laches  were  imputable  to  the  Admirals 
and  as  he  thought  that  failing  orders  were  not  effential  to 
convoy,  the  warranty  was  fufficiently  performed,  (a) 

Yet? 

(a)    It  is  fcarcely  neceffary  to  obferve,  that  this  opinion  of 
Mr.  Juftice  Willes  is  not  founded  upon  any  principle  known  in 

the 
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Yet,  failing  in*  Yet  it  would  feem  that  failing  inftru&iorfs  are  not  fo 
no^fouTdif  en!  m(*ifpenfably  neceffary  that  in  every  cafe  they  muft  at 
fably  neceffary,   all  events  be  obtained.     Mr.  JufHce  Butter,  in  the  cafe  of 

ma*  b^cafcsln  We^h  V'  ThomPfon^  feems  to  have  drawn  Ae  line  with  g^2* 
which  the  want   precifion. — The  caufe  had  been  tried  before  Lord  C.  J. 

?         fedT^^   fyre ;  and>  uPon  a  motion  for  a  new  trial,  in  his  lord- 

— — ,       {hip's  abfence,  Mr.   Juftice  Buller  faid  ; — «  Had  not  my 

r*.v'?Tt  Lord  C-  J-  Eyre  declared  that  the  verdicT:  in  this  cafe  was 

£•/•$•  entirely  to  his  fatisfa&ion,  I  fhould  not  decide  upon  this 

application  in  the  firft  inftance.  The  cafe  is  here  brought 
to  a  queftion  of  law.  /;/  point  of  law,  theny  the  general 
pofition  isy  that  failing  inJlruEtions  are  necejfary.  I  have 
never  decided  this  point  myfelf ;  but  it  has  often  been 
decided.  I  do  not  fay  that  there  may  not  be  cafes  in 
which  they  may  be  difpenfed  with.  In  Htbbert  v.  Pigpui 
my  exprefiion  is, — "  It  is  not  neceffary  to  fay  whether 
"  failing  orders  are  effential  or  riot.  As  at  prefent  ad- 
« vifed,  I  do  not  fay  that  they  are  abfolutely  necefla^y.,, 
The  cafe  of  ViElorin  v.  Cleeve  goes  no  further.  If  the 
fhip  infured  be  at  the  place  of  rendezvous  within  the 
time  appointed  for  the  failing  of  the  convoy  5  but,  from 
any  misfortune,  from  ftrefs  of  weather  or  other  circum- 
ftances,  the  matter  has  been  abfolutely  prevented  from 
obtaining  his  failing  inftru&ions,  and  he  depart  with  the 
convoy  *,  this  fhall  be  deemed  a  failing  with  convoy.  But 
then  he  muft  take  the  earlieft  opportunity  to  obtain  his  fail- 
ing inftruc~tions.  Generally  fpeaking,  unlefs  failing  inftruc- 
tions  are  obtained,  the  warranty  is  not  complied  with.  The 
captain  cannot  anfwer  fignals j  he  does  not  know  the 
place  of  rendezvous  in  a  ftorm ;  he  does  not,  in  effeft, 
put  himfelf  under  the  protection  of  the  convoy,  and 
therefore  the  underwriters  are  not  benefited." — Mr.  Jufc 
tice   Heath  and   Mr.   Juftice   Rooke  concurred    in    this 

opinion. 

.      In 

— — —  1,  i        .  — 

the  law  of  infu ranee.  It  might  be  an  apology  for  the  captain'^ 
{ailing  as  he  did ;  and  perhaps  Admiral  Graves  might  have 
been  liable  to  anfwer  for  the  lofs  occafioned  by  his  leaving  the 
place  of  rendezvous  before  the  time  appointed :  But  the  war- 
ranty was  not  complied  with  ;  and  nothing  will  excufc  that 
non-compliance. 


W9*^"^MHHIVBRIKTC"T»3HP 


Chap.  VIII.  §  4.]     To  fall  with  Convoy.  175 

In  the  following  cafe,  ftrefs  of  weather  was  held  to   Strefs  of  weatn- 
be  a  fufficient  excufe  for  not  obtaining  failing  inftru&ions.   c5  wm  eK0^ 

An  infiirance  was  made  *  from  Gottenburgb  to  Lotidon,   them. 
c  with  a  warranty  to  depart  with  convoy  from  FUckery* —   a   fhip   joim 
In  July  1744,  the  fhip  failed  from  Gottenburgb  to  Fleckery,   22!rf^£ 
where  fhe  waited  two  months  for  convoy.     On  the  21ft   cr,»  unable  to 
of  September,  at  nine  in  the  morning,  three  men  of  war,   |tt  [ailin?  .0P* 
with  a  large  convoy,  ftood  off  Fleclery,  and  ordered  the   departing  with 
fhips  there  to  come  out.    The  fhip  infured  got  out  by   ""^ 
twelve  o'clock,  and  was  one  of  the  firft.  The  convoy,  hav-   Via^n       v. 
ing  failed  gently  on,  was  two  leagues  a-head.     It  was  a    Cle£** at  Np' 
hard  gale,  and  by  fix  in  the  afternoon,  the  fhip  came  up 
with  the  fleet ;  bat  could  not  get  to  either  of  the  men  of 
war,  for  failing  orders,  on  account  of  the  gale  of  wind* 
It  was  ftormy  all  night,  and  at  day-break  the  fhip  was 
in  the  midft  of  the  fleet  \    but  the  weather  was  fo  bad, 
that  no  boat  could  be  fent  for  failing  orders.     A  French 
privateer  had  failed  among  them  all  night ;   and  it  being 
foggy  the  next  day,  attacked  the  fhip,  which  kept  a  run- 
ning fight  till  dark,  which  was  renewed  next  morning, 
when  fhe  was  taken.     In  an  action  on  the  policy,  it  was 
infifted,  that  this  fhip  was  never  under  convoy  -,  no  fhip 
being  ever  confidered  fo,  till  fhe  has  received  failing  or- 
ders 5    and  if  the  weather  would  not  permit  the  captain 
to  get  them,  he  fhould  have  gone  back.     But  Lord  Chief 
Juftice  Lee,  who  tried  the  caufe,  and  the  jury,  were 
of  opinion,  that   as  the  captain  had  done  every  thing 
in  his  power  tp  obtain  failing  orders,  it  was  a  departing 
with  convoy. — Thefe  agreements,  faid  the  Chief  Juftice, 
are  never  confined  to  precife  words :    As  in  the  cafe  of 
departing  with  convoy  from  London,  when  the  place  of 
rendezvous  is  at  Spithead,  a  lofs  in  going  thither  is  within 
the  policy.     So  the  plaintiff  recovered. 

So,  where  the  fhip  infured  had  departed  from  London,   if  the  convoy 
and,  on  her  arrival  in  the  Downs,  found  the  convoy  un-   bc  under  £*!• 

-        and  the  capiaiu 

der  fail.     The  captain  fent  one  of  his  men  on  board  for   apply  for  fail- 
failing  orders,  which  were  refufed ;    but  the  commodore    f  *      inftruc- 

©  *  *  Uons, which  are 

faid,  "Keep  on  and  I  will  take  care  of  you."     The  fhip  refufed ;  but  he  ' 

was  ftranded  and  loft  that  night  *    and  the  queftion  was,  £CCpr^jd£ 

whether  fhe  was  ever  under  convoy,  not  having  failing  will  be'  uken 

orders. 
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care  of;  this  is  orders.     Lord  C-  J.  Lee,  whb  tried  the  caufe,  held  that 

convoy"*  WiA   fne  was  under  conv°y>  and  the  plaintiff  had  a  verdict. 
■     ■  This  cafe  can  only  be  fupported  upon  the  prefumption 

i£*at  G*Hi  tIiat  ll  was  Proved  at  tne  trial> that  tlie  fhip  was  in  the 
July,  1744.  Downs  before  the  time  appointed  for  the  convoy  to  fail.; 
<*W>       34 *•  anci  that  the  captain  had  done  all   in  his  power  to  obtain 

failing  inftru&ions.     Had  the  plaintiff  failed  in  either  of 
thefe  points,  he  would  have  been  without  excufe  for  the 
want  of  them.     He  is  bound  to  be  at  the  place  of  ren- 
dezvous before  the  time  fixed  for  the  failing  of  the  con- 
voy j  and  indeed  he  ought  to  be  there  in  time  to  procure 
his  failing  inftru£tidns,  when  they  are  delivered  out.  to 
the  other  fhips. 
If  the  captain       The  captain  is  bound  to  ufe  all  due  diligence  to  obtain 
fofcan  <jpp°f-  failing  inftruftions  before  the  departure  of  the  convoy; 
taining  failing  and  if  he  lofe  any  opportunity,  when  it  is  poflible  for  him 

foe™?  (a?la?he  to  obtain  them'  and  dePart  wi**101*  them  5  this  will  not 
will  not  com-  be  a  failing  with  convoy,  though  he  keep  under  the  pro- 
ply  with   the  tec-yon  0f  the  convoy,  and  get  his  failing  inftru&ions  as 

foon  after  failing  as  he  can.  This  will  appear  in  the  fol- 
lowing cafe. 
A  (hip  war-  An  infurance  was  made  on  the  fliip  Golden  Grove, (( At 
ranted  to  dc-  2nd  from  London,  to  all  or  any  of  the  Weft  India  iflands, 
w,^comei°to  Jamaica  and  St.  Domingo  excepted  ;  with  leave  to  go  to 
the  place  of  the  place  of  rendezvous  to  join  convoy,  and  warranted  to 
ter  th/convoy  fail  from  thence  with  convoy  for  the  voyage." — The 
is  nnder  way.  ^jp  having  been  loft  foon  after  (he  failed  from  Port/mouth, 
does  not^come  the  plaintiff  being  an  underwriter  upon  the  policy,  paid 
on  board  his  g84 1.  5  s.  to  the  defendant,  the  infured,  on  account  of 
hows  after,  the  lofs.  But  afterwards,  having  reafon  to  think  that  the 
Had  he  come  ^ip  never  received  her  failing  inftru&ions,  and  there- 
hcr  arrival,  he  fore  could  not  have  departed  with  convoy,  he  brought  the 
mi^ht  ha.vc  prefent  action,  for  money  had  and  received,  to  recover 
Iruaiomg  be*-  back  the  fum  he  had  thus  paid,  under  a  miftake  and  in 
fore  her  dc-  j^s  own  wrong. — Upon  the  trial  of  the  caufe,  it  appeared 
Sis  with  the  that  the  fliip  arrived  at  Sptthead  about  nine  o'clock  in  the 
conToy,  but  it  morning  of  the  15th  of  November  1795,  under  the  care 
hiT  falling  ?*  of  the  chief  mate,  the  captain  being  himfelf  on  fhore  at 
ftmclions  till  portfmoutb.  On  the  preceding  day  (the  14th,)  failing 
This  ii^not  a  inftru&ions  were  delivered  at  Portfmoutb  to  all  fuch  fhips 
failing  with  ^  appiied  regularly  for  them,  and  the  captain  of  the 
convoy  within  rr  •  Golden 
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Golden  Grove,  previous  to  her  arrival,  made  inquiry  con-    tne  meaning  of 
cerning  failing  inftrudions,  but  found  they  could  not  be   thc  warrant7- 
obtained  till  the  fhip  was  actually  in  fight.    On  the  15th   A*derf*m.P\*- 
of  November,  by  day-light,  the  admiral  commanding  the    *^r»  *  ^»o* 
convoy,  got  under  weigh,  but  had  not  entirely  quitted 
the  roadftead  until  about  four  o'clock  in  the  afternoon. 
When  he  got  under  fail,  he  left  the  Trident  frigate  to 
bring  up  fuch  veffels  as  did  not  weigh  anchor  with  him  : 
About  one  o'clock  on  the  fame  day  the  captain  came  on 
board  the  Golden  Grove,  and  got  under  weigh  ;  at  which 
time  the  Trident  had  alfo  got  under  weigh  ;  and  both  the 
admiral's  fhip  and  the  Trident  had  then  proceeded  fo  far, 
that  it  was  clear  the  Golden  Grove  could  not  overtake  the 
former  fbon  enough  for  the  captain  to  go  on  board  that 
night,  and  it  was  even  doubtful  whether  he  could  overtake  • 
the  latter.     The  next  day,  between  ten  and  twelve  o'clock 
in  the  forenoon,  the  captain  of  the  Golden  Grove,  being 
then  only  a  quarter  of  a  mile  from  the  admiral's  fhip,  went 
on  board  her  and  obtained  failing  inftru&ions.    Soon  af- 
terwards the  Golden  Grove,  was  loft,  having  been,  from  the 
time  of  her  departure  to  that  of  the  lofs,  under  the  pro- 
tection  of  the   convoy. Lord   Eldon,  who    tried   the 

caufe,  told  the  jury,  that  although,  under  fome  circum- 
ftances,  failing  inftructions  might  be  difpenfed  with,  yet 
that  this  did  not  appear  to  be  a  cafe  of  that  kind  ;  that  the 
Golden  Grove  did  not  appear  to  him  to  have  departed 
from  the  place  of  rendezvous  with  convoy,  fince  /he  had 
either  not  arrived  time  enough  to  obtain  failing  inftruc- 
tions  ;  or,  if  fhe  had  arrived  time  enough,  her  captain 
had  not  ufed  the  neceflary  endeavours  to  obtain  them  be- 
fore he  failed. — The  jury,  under  this  direction,  found  a 
verdict  for  the  plaintiff. — Upon  a  motion  for  a  new  trial, 
the  court,  after  full  confideratron,  were  unanimoufly 
of  opinion,  that  there  was  no  principle  of  law  which 
could  be  the  foundation  of  a  verdict  for  the  defendant, 
and  therefore  the  plaintiff  was  entitled  to  recover. — Lord 
Eldon,  in  delivering  the  opinion  of  the  court  faid, — 
« It  appears  to  me  that  if  the  captain  of  the  Golden  Grove 
had  been  on  board  his  fhip  at  nine  in  the  morning  when 
fhe  arrived^  he  might  have  obtained  failing  inftructions 
from  the  frigate  before  he  left  the  place  of  rendezvous. 

In 
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In  point  of  fact,  however,  the  admiral  was  under  weigh 

before  the  Golden  Grove  arrived,  and  the  frigate  was  ux^ 

This  warranty  der  weigh  before  the  captain  was  on  board.     It  is  now 

Ponded  with  to°  kte  to  fy  t^at  th*8  warranty  is  not  to  be  expounded 
reference  to  the  wJth  due  regard  to  the  ufage  of  trade.    Perhaps  it  is  to 
m/age «/  ra  #.     ^  lamented,    that  in  policies  of   infurance,  the  parties 
ihould  not  be  left  to  exprefs  their  own  meaning  by  th/e 
terms  of  the  inftrument.     This  feems  to  have  been  the 
opinion  of  that  great  Judge  Lord  C.  J.  Holt,  (a)      It  is 
.   true,  indeed,  that  Lord  Mansfield  expreffed  himfelf  thus : 
€t  Wherever  you  render  additional  words  necefTary,  and 
multiply   them,    you  alfo    multiply    doubts  and    criti- 
cifms."       Whether,  however,   it   be    not   true   that  as 
much  fubtlety  is  raifed  by  the  application  of  ufage  to  the 
conftruction  of  a  contract,  as  by  the  introduction  of  ad- 
ditional words,   might,  if  the  matter  were  res    Integra^ 
be  reafonably  queftioned.     If,  therefore,  the  queftion  be- 
fore us  be  ftill  undetermined,  the  inclination  of  my  mind 
z  will  be  to  adhere  to  the  letter  of  the  contract  j    and  I  feel 

the  more  difpofed  to  do  fo,  fince  it  appears  moft 
clearly,  that  no  man  of  the  higheft  experience  can  as- 
certain, by  any  reference  to  ufage,  what  other  interpre* 
tation  ought  to  be  adopted.  It  is  clear,  that  failing  in- 
ftructions  are  not  necefiary  in  all  cafes  :  But  in  general 
they  are  effential  to  departing  with  convoy  ;  and  I  do 
not  find  any  thing  in  the  circumftances  of  this  cafe  which 
can  bring  it  within  any  of  the  exceptions.  It  is  clear 
that  a  fhip  is  not  bound  to  obtain  failing  initruclions  at 
the  place  of  rendezvous  at  all  events  :  The  commander 
of  the  convoy  may  refufe  them  till  the  fleet  is  out  at  fea. 
But  if  they  can  be  obtained  by  due  diligence  fhe  is  bound 
to  obtain  them." 

5.  The  JJoip  mujl  depart^  and  continue  with  the 
Convoy  till  the  end  of  the  Voyage>  unlefs  feparated  by 
necejftty. 

\tk  \o  ^un-       If  the  ^P  infured,  b7  negligence  or  delay  in  getting 
der  weigh    in   under    weigh  at  the  fame    time  with    the  convoy,  lofe 

time,  and  lofe  J 

protection,  the 

though  for  t!ic     ■ 

(a)  Vid.  fup.  264,  LctiulicrH  cafe. 
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the  benefit  of  prote&ion,  though  for  ever  fo  fhort  a  time ;  ftorteft  time  \ 
this  is  not  a  departing  with  convoy,  and  the  policy  be-  *V n  * brcach  °* 
tomes  void. 

As  where  the  commander  of  a  convoy  from  Sphbead   Taylor  v.iPqoJ* 
made  fignals  for  failing  to  St.  Helens  overnight,  and  the   J^'  y*cN*  ^ 
next  morning,  from  feven  o'clock  till  twelve,  made  re-   HL  Pari,  349. 
peated  fignals  to  get  under  way ;    yet  one  of  the  con- 
voy did  not  fail  till  two  hours  after  him  ;  in  confequence 
of  which  (he  was  captured  by  a  privateer. — This  being 
clearly  a  breach  of  the  warranty,  Lord  Mansfield,  in  an 
action  brought  on  the  policy  to  recover  this  lofs,  nonfuited 
the  plaintiff. 

But  by  this  warranty,  the  infured  undertakes  not  only   The  ftilp  muft 
to  depart,  or  to  fail,  with  convoy,  but  alfo  to  do  all  in  her  ^^2*5! 
power  to  continue  with  fuch  convoy  during  the  voyage,   but  alfo  contin- 
or   fo  much  of  it  as  is  ufual  and  neceffary,  and  not  to   J£flJ{c  darin* 
feparate  from  it  unlefs  compelled  by  necefiity.     This  is   the  voyage, 
all  that  the  warranty  requires,  and  all  that  the  infured 
can  abfolutely  undertake  to  do.     No  man  would  enter 
into  a  warranty  to  fail  with  convoy  at  all  events,  during 
the  whole  of  the  voyage,  fo  as  that  both  fhip  and  convoy 
fhall  arrive   together;    becaufe   that  is  often,  through 
ftrefs  of  weather,  and  other  caufes,  rendered  impoflible. 
Therefore,  though  convoy  for  the  voyajje  be  clearly  in- 
tended by  the  ufual  warranty,  yet,  an  unavoidable  fepara- 
tion  is  an  accident  to  which  the  fhip  is  liable,  and  the  in- 
surer ftill  continues  refponfible  for  any  lofs  that  may  hap- 
pen during  fuch  feparation. 

Thus:  A  fhip  was  infured,  "from  London  to  JVrf-  A  (hip  (aits 
«ples>  warranted  to  depart  with  convoy."— The  fhip  ^Aj£ci$cfon* 
did  depart  from  the  port  of  London,  in  company  with  arated  by  ftreft 
the  convoy,  but  two  days  after  was  feparated  by  a  ftorm.  ^"j^!"1' 
The  convoy  put  into  Torbay,  and  the  fhip  infured  into  power  co  rejoin 
Fenvey  in  Cornwall.  Three  days  afterwards,  the  wind  jj^06^7  n*ot 
fetting  right  to  bring  the  convoy  down  the  Channel,  the  difcharge  the 
fhip  failed  from  Fowey  to  meet  the  convoy ;  but  it  did  infarcr* 
not  come,  and  the  fhip  meeting  with  another  ftorm,  was  J*ff*ry  ▼•  ^*- 
Ariven  on  the  French  coaft,  and  there  taken.— Upon  this  ^s.acfiSi 

cafe   *T6,xWi.443, 
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cafe  it  was  decided,  upon  great  confideration,  that  the 
injured  was  entitled  to  recover,  there  being  no  negleft  or 
default   in  the   mafter  of  the  fhip:    Having  departed 
with  convoy,  and  done  all  in  his  power  to  keep  com- 
pany with  it,  this  anfwers  the  words  of  the  policy^— 
That  the  meaning  of  the  warranty,  to  depart  ivitb  convoy 
is,  that  the  (hip  fhall  keep  company  with  the  convoy 
if  h      f    4ur*ng  t^ie  wboie  vovagei  ^  poffible ;    and,  therefore,  if 
tcr,     through  the  matter  of  the  fhip  infured,  had  been  guilty  of  any 
fraud  or  ncgh-  fraucj[  or  neeleft  after  his  departure,  notwithftandinff  he 

fence,       leave  °  *  ° 

is  convoy,  it  departed  with  convoy,  this  would  have  been  a  breach  of 

w  a  breach  of    ^     warranty,   and   the    policy   would   have   been   dif- 

tne    warranty.  '*  *        * 

charged. 
If  a  (hip,  fepa-       If  a  fliip  be  feparated  from  the  convoy  by  ftrefs  of 
rate!  from  the  weatker  or  anv  other  caufe,  fhe  ought  to  ufe  every  endeav- 

convoy,     neg-  *  *  «  / 

lea  to  rejoin   our  to  joirj  it  again  as  foon  as  fhe  is  able ;  but  if  fhe  neg- 

mt&£?l   left  to'  do  fo> the  infurers  wU1  be  difcharged. 

Before  I  conolude  this  branch  of  the  fubjeft,  it  will 

be  proper  here  to  mention  the  regulations  which  have 

been  made  by  a  late  aft  of  parliament  on  the  fubjeft  of 
convoy. 

The  avidity  of  gain  having  often  tempted  our  mer- 
chants to  rifk  their  flaps  and  goods  at  fea,  in  time  of  war, 
without  the  proteftion  of  convoy,  and  which  they  were 
enabled  to  do  at  the  expenfe  of  an  additional  premium 
to  cover  the  additional  rifk,  the  wifdom  of  government 
perceived  the  impolicy  of  fuffering  the  continuance  of  a. 
praftice  as  injurious  to  our  commerce  as  it  was  beneficial 
to  the  enemy,  and  therefore  an  aft  of  parliament  has  been 
pafled  for  the  double  purpofe  of  compelling  fhips  to  fail 
with  convoy,  and,  by  a  moderate  tax  on  foreign  com- 
merce, to  raife  a  revenue  fufficient  to  defray  the  extra- 
ordinary expenfes  of  providing  a  naval  force  equal  to  the 
proteftion  of  all  our  commerce. 
By  ftit  j8  G.       By  flat.  38  G.  III.  c.  76,  $  1,  it  is  enafted,  «That 

No^ftdp^   <no  **"?  or  veffel  belonging  to  his  Majeft/s  fubjefts, 
longing  to  hi*   <  (except  as  therein-after  is  excepted,)  fhall  fail  or  depart 

i^^xceMw   ' fr°m  mT  Port  or  Place  whatfoever,  unlefs  under  the 

hereafter)  ihall  '  convoy 

(ajl  from  any 
pqrt  without 
convoy., 
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•convoy  and  protection  of  fuch  fhip  or  fhips  as  may  be 
'appointed  for  that  purpofe. 

« That  the  matter  or  other  perfon  having  the  charge  or 

*  command  of  every  fhip  or  veflel  which  fhall  fail  or 
•depart   under  the  protection  of  convoy,  fhall  and  is 

*  thereby  required  to  ufe  his  utmoft  endeavours  to  con- 

*  tinue  -with  fuch  convoy  during  the  whole  of  the  voy- 
«  age,  or  during  fuch  part  thereof  as  fuch  convoy  (hall  be 
«  directed  to  accompany  and  proteft  fuch  fliip,  and  fhall 

*  not  wilfully  feparate  or  depart  therefrom  upon  any  pre- 

*  tence  whatever,  without  order  or  leave  for  that  pur- 
*pofe  from  the  officer  having  the  command  of  ruch 
« convoy.' 

«That  if  the  mafter  or  commander  of'  any  fhip, 
•which  is  by  this  aft  required  not  to  fail  without  convoy, 
c  {hall  fail  without  convoy ;  or  having  failed  with  convoy, 
•(hall  wilfully  depart  therefrom  without  leave  firft  ob- 

*  tained  from  the  perfon  entrufted  with  the  charge  of  fuch 

*  convoy,  every  fuch  mafter  fhall  forfeit  1000 1.  and  in 
•cafe  the  whole  or  any  part  of  the  cargo  conilfted  of  na- 
•val  or  military  ftores,  the  penalty  is  15001.  with  a 
••power  in  the  court,  where  the  aftion  may  happen  to 
«  be  brought,  to  mitigate  the  penalties,  fo  as  they  are  not 

*  reduced  to  a  lefs  fum  than  50 1.  (a) 

•That  in  cafe  of  a  failing  without,  or  a  wilful  defer- 
«*tion  of,  convoy,  every  infurance,  or  contraft  or  agree- 
•ment  for  any  infurance,  upon  fuch  fhip,  or  goods, 
•"wares  or  merchandi2e  laden  thereon,  or  upon  any  pro- 

*  perty, 
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§1.  The  mailer 
of  every  ibip 
failing  under 
convoy,  (hall 
ufe  his  utmoft 
endeavour  to 
continue  with 
fuch  convoy 
during  the  voy- 
age, and  (hall 
not  quit  it 
without  leave. 


53.  Any  mafter 
of  a  fhip  iailing 
without  con- 
voy, or  quit- 
ting it  without 
leave,  (hall  for- 
feit xoool.; 
and  in  cafe  the 
cargo  confift  of 
naval  or  mili- 
tary floret, 
1500  L 


(<i)  In  France  the  punifhmentfor  quitting  convoy  was  much. 
more  fevere.  By  an  ordinance  of  1689,  the  mafter  of  a  mer- 
chant fhip,  feparating  from  his  convoy,  was  condemned  to  the 
gallies.  This  punilhment,  by  an  ordinance  of  1 745,  was  mod- 
crated  to  a  fine  of  1000  livres,  a  year's  imprifonment,  and 
being  declared  incapable  of  ever  commanding  any  vefTel  at 
fea. — By  an  ordinance  of  1765,  the  commander  of  the  convoy 
is  directed  to  give  an  account  to  the  fecretary  of  ftate  for  the 
marine  department,  of  fuch  matters  of  merchant  fhips  as 
navigate  badly,  or  delay  the  convoy.  Vid.  Emerig.  torn.  1, 
p.  167,443. 


$4  fn  cafe  of  a 
failing  without, 
or  defertingr 
convoy  t  the  in- 
furance on  the 
fhip  (ball  be 
void ;  and  the 
premium  (hall 
not  be  recover- 
able back  from 
the  inform. 


ttm^ 
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5  5.  Before  any 
fhip  {hall  clear 
outwards,  boud 
fhall  be  given 
that  (lie  flull 
cot  fail  with- 
out, or  dciert, 
convoy, 

$  6.  This  a£  is 
cot  to  eitend 
to  vcflels  not 
required  to  be 
regiftercd,  nor 
having  Hcenfes 
to  fail  without 
convoy,  or  go- 
ing to  join  con- 
voy, or  bound 
to  Ireland,  or 
from  one  port 
to  another  in 
Great  Britain, 
or  to  the  {hips 
of  the  India  or 
Huifons  Bay 
companies. 
§  8.  Nor  to 
fhips  failing 
from  foreign 
porta,  where 
do  convoy  is 
appointed. 


perty,  freight,  or  other  intereft  arifing  out  of  the  fame, 
whereon  infurances  may  lawfully  be  made,  (and  which 
fhall  be  the  property  of  the  matter  or  commander  of  the 
fhip,  fo  failing  without  convoy,  or  wilfully  quitting 
the  fame,  or  of  any  perfon  interefted  in  rach  veffel  or 
cargo,  who  fhall  have  direfted  or  been  any  way  privy 
to,  or  inftrumental  in  caufing  fuch  (hip  or  veffei  to  fail 
without  convoy,  or  wilfully  to  feparate  therefrom,)  fhall 
be  null  and  void  to  all  intents  and  purpofes  both  at 
law  and  in  equity,  any  contract  or  agreement  to  the  con- 
trary notwithstanding  \  and  that  nothing  fhall  be  recov- 
ered thereon  by  the  infured  for  lofs  or'  damage,  or 
for  the  premium,  or  confideration  in  nature  of  a  pre* 
mium,  which  fhall  have  been  given  for  fbch  insurance  : 
And  if  any  party  to  fuch  in&rance,  or  any  broker  or 
other  perfon  fhall  tranfoft  a  fettletneat,  or  allow  any 
money  in  account,  on  fuch  infurance,  every  fuch  per- 
fon fhall  forfeit  200  L* 

<  That  the  officers  of  the  cuftoms  fhall  not  permit  vef- 
fels  to  clear  outwards,  till  bond  has  been  given  with  on© 
furety,  in  the  penalty  of  the  value  of  the  fhip,  with 
condition  that  the  fhip  (hall  not  fail  without,  nor  wil- 
fully defert,  the  convoy. 

'But  this  aft  is  not  to  extend  to  vefiels,  not  required 
to  be  registered  by  any  afts  then  in  force  ;  nor  to  any 
(hip  having  a  licenfe  figned  by  the  Lords  of  the  Admi- 
ralty to  fail  without  convoy,  or  by  fuch  perfons  as  fhall  be 
(July  authorized  by  them  for  that  purpofe ;  or  to  any  (hip 
proceeding  with  due  diligence  to  join  convoy  from  the 
port  or  place  of  departure,  except  as  to  the  bond  hereby 
required  to  be  taken  upon  the  clearance  outwards 5  or  to 
any  fhip  bound  to  or  from  any  port  in  Ireland ;  or  to 
fhips  bound  from  one  port  to  another  in  Great  Britain  j 
nor  to  fhips  in  the  fervice  of  the  Eqfi  India  or  Hudjoris 
Bay  companies.' 

•That  this  aft  is  not  to  extend  to  fhips  failing  from 
foreign  ports,  in  cafe  no  convoy  is  appointed  by  the 
Lords  of  the  Amiralty  of  England,  or  perfons  authorized 
by  them  at  fuch  foreign  ports  to  appoint  convoys,  or  to 
grant  licenfes  for  failing  without  convoy/ 

•That 
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*  That  the  Lords  of  the  Admiralty  are  to  give  notice  S  ?.  Matters  of 

•La  the  Gazette  that  matters  of  Aips  fhall  have  on  board,  ££ J£££ 

(  flags  and  vanes  for  the  porpofe  of  diftinltion,  and  of  fwcr'fignak 
«  anfwering  fignals ;  and  without  having  which  they  are 
'  not  to  be  cleared  outwards.9 

<  That  fo  much  of  the  ftat.  SS  G.  III.  ch.  66,  fed.  8,  $    1*     The 

*  as  makes  the  matters  of  flaps  under  convoy  liable  to  be  33  am.  c.^ 

*  articled  in  the  Court  of  Admiralty,  for  diibbeying  fig*  for  pumihing 
*nals  or  other  lawful  commands  of  the  commodore,  or  fatj^canvor 

*  deferring  convoy,  and  finable  at  the  difcretion  of  the  or   diibbeying 

*  faid  court,  in  any  fum  not  exceeding  500 1.  and  puniih-  -Jtm SoeJm 
4  able  by  imprisonment,  not  exceeding  one  year,  ihall  be  fl"P  00  pain  cf 
'painted  on  a  board,  and  affixed  on   fome  confpicuoua  5° 

'and  convenient  part  of  every  ihip  which  by  this  att  it 
«  required  not  so  fail  or  depart  without  convoy  ;  and  that 

<  in  default  thereof,  every  mafter  cur  other  perfon,  having 

<  the  charge  or  command  of  any  fuch  ihip,  ihall  forfeit 
'  for  every  fuch  offence,  the  fum  of  50  L 

'That  if  any  ihip,   required  by  this  aft  not  to  fail   $"•  ftipti* 
'without  convoy,  ihall  be  in  imminent  danger  of  being  ^^°  ^2 

<  taken  by  the  enemy,  the  commander  of  the  ihip  ihall  make  fignala, 
'make  fignals  by  firing  guns  to  convey  information  of  mafterflJude- 

*  his  danger  to  the  reft  of  the  convoy,  as  well  as  to  the  ftroyhisfciliaf 
'ihipsof  war  under  the  protection  of  which  he  is  fail-  JJJfcgf  jEot" 
'  ing ;  and  that,  in  cafe  he  is  taken  pofieffion  of,  he  {hall 

^  deftroy  all  inftruftions  confided  to  him  relating  to  the 
'convoy;  and  every  commander  wilfully  neglecting  to 

<  make  fuch  fignals,  or  to  deftroy  fuch  inftru&iofts,  ihall, 

'for   every  fuch  offence,   forfeit   a  fum  not  exceeding; 

«  100 1/ 

Thefe  are  the  principal  claufes  relating  to  failing  with 

convoy,  the  reft  of  the  alt  is  employed  in  fixing  the  du- 
ties, and  directing  how  they  fhall  be  collected. 

The  fixth  feftion  of  this  aft  provides  that  it  ihall  not  a        foreign 

extend  to  veflels  not  required  to  be  regijlered.     A  foreign  ^%  ftiP»  $*>* 

built  (hip,  though  Britijb  owned,  is  not  required  to  be  »  not  rcquinrf 

regiftered,  by  any  of  the  regifter  afts,  and  there  an  in-  tfberegiftered, 

furance  on  fuch  ihip  is  good,  though  flie  fail  without  may  fail  with, 

convoy,  and  without  a  licenfe  to  do  fo.    This  was  deter-  °°*     convoy, 

mined  in  the  following  cafe.  cenfc  to  do  fo 

The 
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A  foreign  built  The  {hip  Lucy  was  infured  in  feveral  policies,  "At 

?wncd,  *fout  a**  fr0^   -P«*fcw   in  Cornwall  to  Z^Aor*."— She  wa* 

withoot    con-  Spanj/b  built  and  purchafed  at  Hamburgh  by  the  plaintiff 

©ut  a  Utcafc  fo  *  Britijh  fubjeft, — (he  was  not  regiftered,  but  had  paid 

to     do.— The  the  alien  duties.     Previous  to  her  Jailing  on  the  voyage 

inPthcn?xcepI  infured,  the  captain  applied  for  a  licenfe  to  proceed  with- 

tionof  the  38  out  convoy  to  Leghorn   and  Naples,   but  only  obtained 

6  "'policy  on  a  licenfe  *°r  Naples,  without  convoy,  and  was  captured 
her  will  be  off  that  place  by  a  French  privateer*  The  only  differ- 
not  neceffary  ence  between  the  two  cafes  was,  that  in  the  former  it 
to    commoni-  was  reprefented  to  the  underwriters,  at  the  time  of  effieft- 

de^rhert  "at  mS  t^xe  P°ucy>  t^at  t^e  Lucy  was  a  foreign  fhip,  and 
the  time  of  not  regiftered  ;  in  the  latter,  no  fuch  representation  was 
ky^tei^the  b*^  :~ It  ^  objefted  in  both  actions,  that  as  the 
ftip  k  foreign  ljcenfe   obtained   did  not    extend  to    the   voyage    in- 

_ fured,  the  Lucy,  though  foreign  built,  and  Britijb  owned, 

ZcHgv.  Duff,  was  within  the  pro  villous  of  the  fiat.  38  G*  III.  c.  76, 
MtonL<U2P*L  t^ie  conv°y  *&»  which  makes  void-  all  policies  upon  fhip» 
Jtjty:  109.      failing  without  convoy;  and  in  the  fecood,  that  fuppof- 

ing  her  not  to  be  within  the  provisions  of  that  ait,  that* 
qrcumftance  ought  to  have  been  communicated  to  the 
underwriters, — Upon  the  trial  it  was  left  to  the  jury  to* 
determine  whether,  according  to  the  ufage  of  merchants, 
it  was  the  duty  of  the  infured  to  give  this*  information,  or 
of  the  underwriter  to  fatisfy  himielf  upon  that  point. 
The  jury  decided,  that  it  was  the  bufinefs  of  the  under- 
writer to  obtain  this  information  far  himfelf, — Upon 
motions  for  new  trials  in  thefe  caufes*  the  court  decided, 
that  it  was  properly  left  to  the  jury  to  determine  this 
point,  and  alfo  that  foreign  built  {hips  in  the  hands  of 
Britifb  owners,  are  not  required  to  be  regiftered,  and 
therefore,  that  the  verdifts  for  the  plaintiff  muft  ftand. — 
Lord  Efdon,  in  delivering  the  opinion  of  the  court,  faid, 
"With  refpeft  to  the  general  point,  the  queftion  is, 
whether  a  veflel  in  the  fituation  of  the  Lucy,  departing 
without  convoy,  not  having  obtained  a  proper  licenfe  fo 
to  do,  can  be  deemed  to  be  prote&ed  by  the  policy,  or, 
whether  that  policy  be  not  altogether  void  under  the  pro- 
vifiom  of  the  ftat.  38  G.  IiL  c.  76,  §  4.  (a)    The  policy 

of 


(a)  Sup.  281. 
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of  this  aft,  as  fated  in  the  preamble,  is,  'that  it  will 
<add  to  the  fecurky  of  trade  to  prevent  {hips  failing 
'without  convoy*  except  in  certain  cafes.'  This  will 
undoubtedly  apply  to  (hips  foreign  built.  But  whether 
it  was  intended  to  be  carried  to  that  extent)  is  the  queftion 
we  are  now  to  decide  \  and  that  we  muffc  do  by  examin- 
ing the  claufe  which  is  to  carry  the  principle  into  effect. 
The  Jixtb  fe&on  of  that  aft  provides  that  nothing  in 
the  aft  contained,  by  which  {hips  are  required  not  to  de- 
part without  convoy,  {hall  extend  to  any  Chip  or  vefiel,  which 
is  not  required  to  be1  regiftered  by  any  aft  or  afts  of  par- 
'liament  in  force  on  or  immediately  before  the  paffing  of 
4  this  aft.'  The  true  queftion  then,  is,  whether  this 
{hip  was  required  to  be  regiftered  by  any  ftatute  in  force  • 

when  the  convoy  aft  paffed.  She  was  foreign  built,  and 
purchafed  previous  to  the  time  when  the  prohibition  took 
place  ;  and  in  order  to  afcertain  whether  {he,  being  Brit* 
j/b  owned,  is  required  to  be  regiftered,  or  not,  we  muft 
look  back  to  our  navigation  laws'9  His  Lordfliip  then 
took  a  jnoft  comprehenfive  and  accurate  view  of  all  our 
navigation  laws  relating  to  the  regiftiy  of  (hipping,  down 
to  the  laft  regifter  afts,  *6  G.  Ill,  o  60,  and  27  G.  III. 
c.  19.  He  then  faid,— *c  After  the  beft  confideration 
which  I  have  been  able  to  give  the  regifter  a&,  and  after 
converting  with  the  noble  lord  who  framed  it,  (a)  as  well 
as  with  the  learned  author  of  the  treatife  to  which  it  gave 
rife,  (*)  the  determination  I  have  come  to  is,  that  foreign 
built  Chips,  in  Brittjh  ownerfliip,  are  not  required  to  be 
regiftered,  and  confequently  that  this  verdift  muft  ftand." 
His  Lordfliip  then  examined  the  feveral  claufes  of  the 
regifter  afts,  26  G.  HI.  c  60,  27  G.  III.  c.  19,  and  8*  G. 
HL  c.  68,  and  faid, — « It  is  not  faid  that  {hips  not  regif- 
tered 

(a)  Lord  Hawhejbwyy  now  Earl  of  Liverpool^  to  whom 
his  country  is  highly  indebted  for  the  many  excellent  and  ju- 
dicious regulations  he  has  introduced  upon  this  moft  impor- 
tant fubjelh 

(i)  John  Reeves  f  Efq.  who  has  very  much  promoted  the 
commercial  interefts  of  Great  Britain  by  his  valuable  hiflory 
of  the  law  of  {hipping  and  navigation. 
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tered  (hall  not  be  navigated  or  owned  "by  Britifb  fub- 
je&s.  A  Britifb  owner  of  a  foreign  built  {hip  may  en- 
gage in  neutral  trade,  and  will  be  liable  to  the  alien  du- 
ties \  but  it  was  not  the  policy  of  the  legislature  to  pre* 
vent  Britifb  fubje&s  from  employing  foreign  {hips  in 
neutral  trade,  in  as  ample  a  manner  as  they  can  be  em- 
ployed by  aliens/9 


Se&.  5. 

That  the  Thing  infured  is  Neutral  Property. 

IN  treating  of  this  important  branch  of  the  law  of  in- 
furance,  we  will  confider,  1ft.  The  nature  of  this  war- 
ranty ;  2dly.  When  it  fliall  be  falfified  by  a  judgment  of 
condemnation  as  prize ;  and,  3dly.  What  {hall  amount  to 

a  forfeiture  of  neutrality. 

i.  The  Nature  of  this  Warranty. 

As  the  premium  is  meant  to  be  proportioned  to  the  na- 
ture of  the  rifle,  and  as  the  general  words  of  the  policy,  un- 
lefs  reftrained  or  qualified  by  fome  fpecial  ftipulation,  fub- 
je&  the  infurer  to  every  lofs  by  capture,  it  is  of  great  im- 
portance, in  times  of  war  between  maritime  ftates,  to 
afcertain  whether  the  {hip  or  goods  meant  to  be  infured 
be  liable  to  capture,  as  belonging  to  either  of  the  bellig- 
erent powers.  If  the  infured  profefs  to  be  the  fubjeft 
of  a  neutral  ftate  and  mean  to  be  infured  as  fuch,  the 
infurer  requires  him  to  warrant  the  {hip  or  goods  to  be 
Mow  eYprefled  neutral  property.  This  is  done  by  inferting  in  the  policy 
lithe  policy,      either   the   words   * warranted    neutral?    or,   * warranted 

*  neutral  property  /  and  fometimes  the  warranty  is,  that 

they  belong  to  the  fubjefb  of  fome  particular  neutral 

ftate. 

What  flull  be       Neutral  property,  in  the  fenfe  in  which  that  expreffion 

deemed  neutral  mufl-  De  underftood  in  this  warranty,  is  that  which  b*» 

longs  to  the  fubje&s  of  a  ftate  in  amity  with  the  belliger- 
ent powers. 

If 
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If  the  warranty  be  falfe  at  the  time  it  is  made,  the  pot-  n  U  foffieiene 
4cy  will  be  void  ab  initio.    But  the  following  cafe  fhews   J^J^JH 
that  it  is  fufHciently  true  if  the  thing  infured  be  neutral    made, 
property  at  the  tithe  when  the  policy  is  effected)  the  chance 
q(  future  war  being  always  a  rifk  within  the  policy. 

A  Dutch  ihip  and  cargo  were  infured,  «  At  and  from  A  *V  *■*£ 
w  V Orient  to  Rotterdam,  both  warranted  neutral  pro*  on  the  28th  of 
"  perty :" — The  fhip  being  captured  by  an  Engljh  man  *I*V£*T%  i£®L 
of  war,  an  a&ion  was  brought  on  the  policy  1  and  the  December.  Hoi- 
declaration  ftated  that  the  defendant  fubfcribed  the  pol-  taitic*     co7* 

*  mence  on  toe 

icy  on  the  28th  of   November    1780,  and  averred   that   aoth  December, 

the  fhip  and  cargo  were  at  that  time,  neutral  property. —  J^a^on  C3T 
Upon   the  trial   it  appeared  that   the    ihip  failed    from   ajtlu— ThU 
IS  Orient,  on  the  llthof  December  1780,  and  both  ihip  Jj"^^w[ 
and   cargo  were  theh  neutral  property,  and    fo  continued   andtheinfuxcr 
till  the   20th  of  December,  when,  hoftilities  having  com-  M  ]iMe*    • 
menced  between  the  Englifh  and  the  Dutch,  the  ihip  and   Edi*  ▼.  Av*'*- 
cargo   ceafed   to   be   neutral  property,    were    taken  on  ^^rSe^L 
the  25th  of  December,  and  condemned  as  lawful  prize.   Sailed       v. 
—The   court,  upon  this   cjife,  were  clearly  of  opinion,   7^4   ^nd  ad- 
that  the  plaintiff  was  entitled  to  recover*— Lord  MansJUU  mittcd  in  Trf** 
laid,— «  The  infured  warranted  the  ihip  and  cargo  neu-   £^7*,3T* 
tral  property,  and  the  defendant  would  have  the  court 
to    add,  by   conftru&on,    "and  fojhall  continue   during 
the   whole  voyage"    The  contract  was  not  fo.     Tile  in- 
fured told   the   ftate  of  the  ihip  and  goods  then;  and  \ 
the  infurers  took   upon  themfelves  ail  future  events  and 
jri£ks,  from  men  of  war,  enemies,  detentions  of  princes., 
*&c.    The  owners  themfelves   could  not  have   changed 
the   nature  of  the  property ;   but  they    did  not  mean 
to  run  the  rifk  of  the  war.     If  it  would  have  made  a 
difference  to  what  country  the  property  belonged,  the  , 
underwriters  ihould  have  inquired.     The  rifk  of  future    The  chince  af 
war  is  undertaken  by  the  infurer  in  every  policy.    The    ^urc  *arr.£ 
warranty  is,  that  things  ftand  fo  at  the  time,  not  ttgrt    within  the  ptU 

they  (hall  continue  fa.  lcy* 

2.  When 

P   r 
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4.  When  this  Warranty  Jhall  befalfified  by  a  Judg- 
ment of  Condemnation  as  Prize. 

The  uftal  evi-  The  evidence  dually  adduced  to  falfify  this  warranty, 
dence  to  frlfify  or  to  prove  a  breach  or  forfeiture  of  neutrality,  which 
•r"  pwfent1a  amounts  to  a  breach  or  forfeiture  of  the  warranty,  is  the 
forfeiture  of  it,  judgment  or  fentence  of  a  court  of  admiralty,  or  other 
totto^doii[  court  having  jurifdiftion  in  queftions  of  prize,  by  which  the 
••  F***  fhip  or  goods  infured,  and  warranted  neutral  property, 

have  been  condemned  as  prize.     Copies  of  the  fentence 
and  of  the  other  proceedings  in  tjie.  court  of  admiralty, 
properly  authenticated,  are  always  deemed  Efficient  evi- 
dence of  the  faft  of  the  condemnation,  and  of  the  grounds 
Thejudgtntnti  upon  which  it  proceedef     A  certain  comity  is  faid  to 
of       foreign   prevail  amongft  civilized  ftates  by  which  the  judgments  of 
j^lc^nd*   courts  of  juftice,  having /competent  jurifdiftion,  in  any 
fi«e  in  wuu       country,  are  regarded  as  conclusive  upon  the  fubjett  upon 

which  they  have  been  pronounced  in  the  courts  of  all 
other  countries  }  and  this  is  fo  binding  upon  the  courts  of 
this  kingdom,  as  we  fhail  have  occafion  to  obferve  here- 
after, that  foreign  decifions  are  cpnfidered  as  conclufive 
upon  the  points  decided  by  them,  even  when  they  are 
manifeftly  unjuft.  (a) 
But  the  *re*th       ^e   courts  °*  jufticc  m   France  do  not  carry  their 
pty  no  regard  complaifance  fo  far.     The  judgments  of  foreign  tribu- 
menti  CofJUfcr-   na*s  ^ave  there  no  weight  or  authority  whatever  againft 
eign  tribunals.   Frenchmen ;  and  the  caufe  mull  be  again  decided  in  their 

courts,  (i) 
Yet  a  fentence        ^ut  *n  or(kr  ^at  z  foreign    fentence  may  be  received 
to  be  binding   in  our  courts  as  admiffible  evidence,  and   poflefs  the  au- 
te  taTfaitera   thority   afcribed  to  it,  the  court  in  which  it  was   pro- 
of a  court  of  nounce<£ 


competent  jn- 

rifdi&ion. 


(a)  Vid.  Lord  Kcnyon\  judgment  in  Geyer  v.  dguiltr yinL 291 . 
— (b)"  Les  jugemens  rend  us  par  les  tribuhaux  Strangers,  ne 
font  en  France  d'aucun  poids  contrc  les  Francois.  II  faut  que 
la  caufe  y  foit  de  nouveau  decidee. — D'ou  il  fuit  que  le  juge- 
ment  de  confifcation,  prononce'  par  un  tribunal  ennemi,  n'eft 
ni  une  preuve  que  le  veritable  pour  compte  ait  6t€  cache,  ni  un 
titre  que  les  afftrreurs  puifent  alleguer  pour  fe  difpenfer  de 
payer  la  petfc.  Telle  eft  notre  jurifprudence."  Emerlg.  torn. 
1.  p.  458. 
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bounced  mnft  appear  to  have  been  a  court  lawfully  con- 
ffituted,  and  of  competent  jurifmdrion  in  fuch  matters. 
And  therefore,  if  it  appear  to  have  been  held  under  any 
ufurped  or  illegal  authority,  or  contrary  to  the  law  of  na- 
tions, the  fentence  will  have  no  validity. 

This  was  determined  by  a  very  eminent  and  learned  The  fentence  of 
judge  of  our  court  of  admiralty,  (a)  oh  the  16th  of  yanttary  belligerent 
1800,  in  the  cafe  of  the  ftip  Flad  Owen,  which  had   |»werf  r^ 
been  captured  by  the  French,  carried  into  Bergen  in  Nvr±  *at^    ^  „0 
way,  condemned  by  the  refident  cohful  there,  and  pur-  authority     In 
chafed  by  a  Danijb  fubjeft.     One  queftion  before  the 
court  of  admiralty  was,  whether  a  fale  under  fuch  a 
fentence  of  condemnation  would  transfer  the  property  to 
the  neutral  vendee.     tJpon  this  point  the  learned  j?Mge 
declared  that  Sentences  of  condemnation  always  appeared 
to  be  the  fentences  of  courts  affing,  and  exercifmg  their 
judicial  functions,  in  the  belligerent  country ;  ancf  thai 
this  was  the  very  fir  ft  attempt  that  had  ever  been  matft 
to  impofe  upon  the  court  a  fentence  of  a  tribunal  not  ex- 
ifting  in  the  belligerent  country,  but  of  a  perfon  pretend- 
ing to  be  authorized  within  the  dominions  of  a  neu- 
tral  fovereign :   That,  even  if  it  could  be  fhewn  thafc^ 
upon    mere    Speculative  principles,  fuch  a    condemna- 
tion ought  to  be  deemed  fufficignt,  that  would  not  be 
enough.     It  ought  to  be  (hewn  that  it  was  agreeable  to 
the  uTage  and  practice  of  nations  ;    c  ai\d  when  I  am  told/  " 

Taid  he,  « that,  before  the  prefent  war,  no  fentence  of 
<  tliis  kind  was  ever  produced  in  the   annals  of  man- 
'  kind,  and  that  it  is  produced  by  one  nation  only  in    ' 
•  this  war,  I  require  nothing  more  to  fatisfy  me  that  it  is  the    ,t .. 
«  duty  of  this  court  to  rejeft  fuch  a  fentence  as  inadrhif- 
«  fible.' 

This  decifion  of  the  court  of  admiralty,  and  the  rea- 
fons  on  which  it  was  founded,  has  been  fince  fully  ap- 
proved and  adopted  by  the  court  of  King's  Bench  in  the 
cafe  of  Havilock  v.  Rochtuood,  [b)  which  will  be  more  par- 
ticularly noticed  hereafter.     For  the  prefent  it  will  be 

fufHcient 

(«)  Sir  William  Scotu—{b)   3  T.  R.  26a,  inf.  c.  14,  §  p 
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(kffident  to  Apfce  that  it  vw  these  determined,  that  a 
condemnation  by  the  French  conful  at  Bergen  in  Nerwerj 
bad  .not  ifche  efie&  of  divefting  the  property  of  a  captured 
ihjp  Qtxt  Cff  the  -original  o  wnerv 

In  what  cafes  foch  fentences  fliaU  be  deemed  concluv 
five  evidence  to  falfrfy,  or  prove  the  forfeiture  of  the 
warranty,  .has  been  often  found  to  be  a  very  perplexing 
tjneftinn,  and  has  produced  much.litigation  and  many  de- 
cifions,  which  are  not  eafily  reconciled)  or  reducible  to  any 
well  defined  principle*  ■'  • 
Where      Ae       one  things  however,  is  dear  and  indifputable,  that  if  it 

ground  of  con-    _         i-i.ii         i«     n  •  i      •    /»        ■  • 

damnation    is  be  adjudged  that  the  flup  or  goods  lnlured  were  enemy  $ 

<leclared  to  he  property,  and  this  appear  con  the  face  of  the  fentence,  t<* 

iiifured     was  have  been  the  ground  of  the  condemnation,  th$  fentence 

enemy's  prop-  fe  corahtfive.  evidence,  to  falfify  the  warranty, 
ways    conclu-       Frpia  the  following  -cafe  it  will  appear  that,  by  our 

fire-  law,  if  a  fhip  be  warranted  to  belong  to  the  fubjeds 

condcmatSi°  of  a  particular  neutral  power,  and  fhe  be  condemned  gen- 

on  the  ground  erally  in  a  court  of  prize,  as  not  being  fuch  *  the  fen- 

*ot  nclha?  is  tence  will  be  condufive  evidence  to  difprov$  the  war*. 

conclusive,  tho'  ranty,  through  it  exprefs  no  other:  ground  of  condemn 

it    exprefs  no  "v  s»      • 

other   ground.    WtK»U 

JFemandesy.Da       In  an  a&ion  on  a  policy  on  goods  on  board  a  fhip, 
aftw *HU  N  G    W^C^  was  warranted  Portugueze,  the  plaintiff,  gave  col-^ 
ni.      £<a%vet  ourable  evidence  that  the  fhip  was  Portuguese/  but  that* 
*l4m  being  obliged,  by  the  perils  of  the  fea,  to  put  into  a 

French  port,  the  cargo  was  fpoiled,  and  the  lofs  incurred* 
This  was  admitted  by  the  defendant,  but  he  alleged 
that,  while  the  fhip  was  in  the  French  port,  fhe  was  li-y 
belled  againft,  and  condemned,  as  not  being  Portuguese  i 
$nd  to  prove  this,  he  produced  the  fentence  of  condem? 
nation,  and  the  confirmation  thereof  in  the  courts  of  prizf 
in  France^  together  with  an  anfwer  of  the  plaintiff  to  a 
bill  in  chancery,  wherein  he  had  admitted  that  the  fhip 
was  condemped  as  not  being  Portugueze ;  and  he  con- 
tended, that  though  the  goods  were  loft  by  a  different 
peril  from  that  of  being  enemy's  property,  yet,  that  in 
fact  the  fhip  was  not  Portuguese^  tMough  warranted  fuch, 
and  this  vitiated  the  policy  ab  initio*  This  was  agreed 
to  be  law. — Lord  Mansfield  faid,  that  as  the  fentence 
was  general,  and  did  not  exprefs  the  ground  of  the  con- 
demnation* 
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denmation,  attefted  copies  of  the  Bid  ooght,  in  ftricV  If  *•  *»««* 
nefs  to  have  been  produced,  to  &e*r  upon  what  ground   do  not  Appear 
the  fhip  was  libelled  againft :   But  as  the  plaintiff,  by  his  °*  die  fecc  «f 
anfwer  in  chancery  ,has  admitted  tha*  theihtp  was  condemn-  a«ic€  may'le 
ed  as  not  being  Pertugueze;  this,  added  to  the  expreffion  refoned  to  in 
nfed  in  die  fentence  of  confirmation,  viz.  that  the  ihip  [L^ro^nd. 
was  condemned  in  the  court  of  prizes*  .amounts  to  fiiffi* 
cient  evidence  to  proceed  upon ;  and  thereupon  the  d&» 
f endant  had  a  verdict 

I^ord  Mansfield^  in  the  above  cafe,  leems  to  have  thought   ****  »***«>«» 
that  where  it  does  pot  appear  on  the  face  of  the  fen-  tion^gcnc3y 
fence,  that  the  condemnation  proceeded  on  the  ground  "/"«<»  i*coa- 
pf  the  thing  infured  being  enemy's  property,  other  evi- 
dence ought  to  be  reforted  to,  in  order  to  have. that  af- 
certained.     But  in  the  following  cafe,  it  was  determined 
that  where  a  fhip  is  condemned  generally  as  gpod  prize, 
and  no  fpecial  ground  appears  on  the  face  of  the  fen-? 
tence,  the  fentence  is  conclusive  evidence  that  the  prop- 
erty was  not  neutrall 

<?oods  were  infured  on  board   the   Theth>   a  Tufcan  A  fcntenee  on* 
ihip,   -warranted  neutral* — Hie  fhip  was  taken  and  car-  aahwVu^k* 
ried  into  Spain,  and  there  condemned  as  good  and  lawful  without    ftit- 
prize ;  but  the  fentence  ftated  net  ground  upon  which  it   uconeinXw*! 
proceeded*     This  fentence  was  appealed  from  and  reverf-  g»iuft  the  war- 
ed, but  upon  a  -farther  appeal,  the  latter  fentence  was        y' 
reverfed  and  the  former  confirmed. — In  an  action  on  the   Sained       y, 
policy,  Lord  Mansfield,   upon  the  trial,  was  of  opinion   r.'hu  u  g* 
that  the  fentence  of  the  Spanijb  court  of  admiralty    was    ni-  M- s-  s«  C« 
conclufive   evidence  to  falfify  the  warranty ;  and   non-     ** 
fuited  the  plaintiff. — This  decifion,  upon  a  motion  to  fet 
afide  the  nonfuk,  was  confirmed  by  the  whole  court.— 7 
Lord  Mansfield  faid, — "  The  warranty  is,  that  the  goods 
are  neutral.     It  moil  be  prefomed,  from  the  condemna- 
tion* as  no  other  caufe  appears,  that  it  proceeded  on  the 
ground  of  their  being  enemas  property.     In  the  cafe  of 
Bernardi  v.  Motteux,(a)  the  dfcifion  turned  on  the  par- 
ticular ground  of   the  condemnation  appearing  on  the 
face  of  the  fentence,  which  {hewed  that  it  was  not  that 

of 
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df  bfeirtg  thi!  «i&ny'$  property ;  and  for  this  reafbh  the 
plaintiff  WaS  permitted  to  fliew  by  Evidence  that  the 
Jjjfecilic  gfWria  was  really  the  cikfe  of  the  condensa- 
tion. The  cdbtilel  admitted  the  geheral  rule,  but  at  the 
trial  faid,  that  the  special  catrfe  would  Appear  upon  thfe 
proceedings^  if  they  could  be  had.  The  proceedings  are 
how  here,  and  {hew  that  the  queftton  turned  'entirely 
upon  the  property  of  thfe  goods ;  for  the  fecond  court 
decreed  that  the  goods  were  free,  but  the  laft  court  re- 
Verted  that  decree.  It  is  fufficient,  however,  that  no 
fpecial  ground  Is  ftated* 
Bnt  £f  the  fy*       Although  t,dfd  Mansfield,  in  this  cafe,  rionfuited  the 

te!cd •  ITSe*  i^laintiff  on  tIle  barfe  ?rc«luaion  of  the  fentence  ;  yet,  ifa 
fentence  do  delivering  his  Opinion  upon  the  argument,  he  lays  lb 
the  th!nTin^  much  ftrefc011^  proceedings  then  produced,  not  ftat- 
cd  wasnotneu-  ing  a  fpecial  ground  of  condemnation,  that  it  may  be 
tow  ^11  'not  *™fy  inferred,  that  if  fuch  a  ground  had  appeared,  which 
W  conclufivc     did  not  diftiliclly  falfify  the  warranty,  the  nonfuit  would 

have  been4  fet  afide. 

This  idea  is  confirmed  by  a  fubfequent  decifion  in 
ttie  cafe  of  Zaloucci  v.  John/on,  which  we  ffcall  prefently 
have  occafion  to  cite  at  large,  (a)  That  was  an  action  on 
another  policy  on  the  fame  flifp  Thetis,  for  the  feme 
voyage,  warranted  a  neutral  ftiip ;  and  it  appearing  upon 
the  face  of  the  fentence  that  the  ground  of  condemnation 
was  the  fhip's  refufal  to  be  fearched,  and  refifting  with 
force,  the  court  deeming  fuch  refiftance  juftifiable,  deter- 
if  the  fjfecfel    mined  that  the  fentence  did  not  falfify  the  warranty. 

Jo°thnd'  a'  *n  a  more  tecent  ca^  *ke  faxrie  queftion  arofe,  and 
fentence  do  not  the  court  of  Kings  Bench  determined,  that  where  the 
neceflaxily  fal-   fpecial  grounds  of  condemnation  fet  'forth  in  the  fen- 

ranty,the  court  tence  do  not  necfeflarfly  negative  the  warranty,  the  court 
may  inquire m-   j^y  receive  evidence  to  prove  the  truth  6f  it. 

to  its  truth.  '  r 

Goods  That  was  an  infurance  on  the  goods  and  private  ad- 
ed  American  venture  of  the  captain,  warranted  American  property,  oh 
Wzw^to  boardthe  aiP  fiends,  «  At  and  from  Union  to  fir- 
Virginia,  and  u  ginia" — In  an  action  on  the  poliey,  it  appeared  upon 

JftT^SS  the  tria1,  that  the  ProPerty bf  the  8oods  was  m  the  Plain- 

that"  the  true    tiff  who  was  an  Americans  that  the  £hip  was  American 

built, 


(a)  Vid.  inf.  301. 
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built)  and  manned  by  American  faiiors  \  hfi4  b§pn  coAc  u  deviation  of 
figned  by  the  owners  in  Virginia  tp  their  cpxrelpemdents  a^^'^JJ 
in  London,  upon  the  voyage  infured,  having  all  neceflary  «•  Weft  iu&e*% 
papers  on  board  to  fhew  that  flie  was  an  American  fcipj  «  hScd C  '•ml 
and,  that  the  real  place  of  her  deftination  was  Nor/oik  "  loaded  at 
in  Virginia,  to  which  port  (he  belonged  s  that,  in  the  «  £"£*'  "jjjj 
courfe  of  her  voyage,  having  met  with  teznpeftuous  weath-  l(  board  So  bar- 
er, and  being  much  damaged,  fhe  was  obliged,  from  «^^^del 
diftrefs,  to  bear  away  to  fome  port  in  the  UTe/l  Indies,  claret  the  fhip 
in  which  courfe  (he  was  captured  by  a  French  privateer,  ™^zl*Tg°  ^^ 
and  carried  into  Guadaloupe,  where  the  was  condemned  femence  is  not 
by  a  fentence  of  the  court  of  commerce  there,  expreffed,  denL"  alalnft 
as  to  the  matter  in  judgment,  in  thefe  terms :  "  Foraf-  the  warran- 
"much  as  the  true  deftination  of  the  faid  veffel  was  court  here  mar 
u  for  the  Englifb  iflands,  having  been  hired  and  loaded  receive  evi- 
u at  London,  and  that  there  have  been  found  on  board  ^" truth^rfiL 
u  her  eighty  barrels  of  gunpowder ;  (a)  the  court  declares  ■ 

« the  faid  brig  Friends  a  good  prize- for  the  benefit  of  J^*"£* 
c<  the  captors,  together  with  her  tackle,  apparel,  cargo, 
*  and  generally  all  that  belongs  to  her,  &c." — A  verdid 
was  taken  for  the  plaintiff,  with  liberty  to  the  defendant 
to  move  to  fet  it  afide  and  enter  a  nonfuit. — Upon  that 
motion  the  court  were  clearly  of  opinion,  that  the  fen- 
tence was  not  conclufive  evidence  to  falfify  the  warranty ; 
and  that  therefore  the  plaintiff  was  entitled  to  recover—- 
Lord  Kenyan  faid,— "That  the  juftice  and  honefty  of 
the  cafe  are  with  the  plaintiff  is  beyond  all  doubt,  and 
that  the  {hip  was  American,  and  the  goods  the  property 
of  an  American,  is  equally  clear.  But  it  is  contended 
that  though,  in  point  of  fact,  this  be  true,  yet  the  fen- 
tence of  condemnation  precludes  t^e  plaintiff  from  af- 
ferting  it  I  yield  to  the  cafes  cited  which  {hew  that, 
to  a  certain  degree,  this  court  will  fupport  the  proceed- 
ings, in  foreign  courts  by  prefuming  that  their  fentences 
are  juft  j  and  I  will  not  make  any  exception,  at  prefent, 
of  the  proceedings  of  the  French  courts  of  admiralty,  (b) 

■  I  I  II  ■         I     I       ■<■         !■  I       «A  ■    if        M  I       M|        m - . I  ■  ■-         I    ■    I  .» 

(a)  This  was  part  of  the  captain's  adventure,  the  reft  con- 
fiding of  flops,  porter,  cbeefe,  and  fhip  chandlery. — (&)  Guad- 
eloupe was  then  under  the  government  of  the  French  Executive 
DireSorj. 
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But  when  an  attempt  is  made  to  pertert  the  juftice  of 
the  cafe  \  it  becomes  neceffary  for  us  to  fee  whether  the 
deciiion  of  the  court  at  Guadaloupe  has  fo  determined  oil 
the  fa&  of  neutrality,  that  we  cannot  examine  into  it. 
It  has  been  faid  that,  nothing  can  juftify  the  fentence 
of  the  French  court  of  admiralty,  but  the  fa&  that  this 
was  Britijb  property.  But  that  is  a  conclusion  againft  all 
the  fa£b  proved  in  the  cafe.  If,  indeed,  that  court  had 
fiated  in  their  fentence,  that  they  condemned  the  goods, 
becaufe  they  were  Britijb  property,  I  fhould  have  con- 
fidered  myfelf  bound  by  their  fentence.  But  they  have 
themfelves  affigned  other  reafons  for  their  adjudication. 
The  exprefs  grounds  of  the  fentence  are,  that  the  Ship 
was  deftined  for  one  of  the  Weft  India  iflands,  that  fhe 
was  hired  and  loaded  at  London,  and  that  fhe  had  a  cer- 
tain quantity  of  gunpowder* on  board;  therefore,  they 
condemned  her  and  her  cargo  as  good  prize.  Then  it 
is  impoffible  for  us  to  conclude  that  the  French  Cburt  de- 
cided on  the  ground  that  this  was  Britifb  property,  when 
all  the  evidence  in  the  caufe,  and  the  reafons  exprefsly 
•  given  by  them  for  their  judgment,  lead  to  a '  contrary 
conclufion." — Mr.  Juftice  Lawrence  faid,  that  the  cafes 
alluded  to  in  the  argument  feemed  to  have  eftablifhed 
this,  that  if  it  can  be  collected  from  the  fentence  itfelf, 
on  what  ground  the  foreign  c*ourt  decided,  that  would 
be  conclufive  in  any  a£tion  brought  in  this  country :  But 
that  if  it  were  ambiguous,  or  did  not  fhew  on  the  face  of 
it,  on  what  ground  they  proceeded,  then  the  court  here 
might  receive  evidence  to  fhew  what  were  the  grounds  of 
the  decifion  abroad. 
If  the  fentence  From  the  following  cafe  it  will  appear  that  if  the  fen- 
T*  ambiguous,  tence  be  anibiguous,  and  there  be  reafon  to  fuppofe  tha* 
/  •onclnfive,         it  proceeded  on  a  different  ground  from  that  of  enemy's 

property,  it  will  not  be  conclufive  evidence  to  falfify  the- 

warranty. 

The    fentence        An  infurance  was  made  upon  freight  and  goods,  u  At 

cLrtof^dmt    "andfr°m   Venice  to  London,  warranted  neutral  Jhip  and 

raky      ftated,    "  neutral  property? — The  fhip  on  her  voyage  was  taken 

•ttreVihlpwM  &  a  French  friSate  and  condemned.     Upon  the  trial,  the 
her  plaintiff 


on 
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plaintiff  ofl^reJ  to  ptove  that  both  Ihip  and  cargo  *fere 
feeutral ;  and  that  the  ihip*s  papers  ftU  overboard  by  ac- 
cident, after  flie  was  brought  to  by  the  French  frigate. 
But  the  defendant  objected  to  this  evidence!  and  pro* 
duced  an  attefted  cony  of  the  fentence  of  condemnation 
of  the  French  admiralty  cdurt,  as  conclufive  evidence  to 
fiiew  that  the  ihip  and  cargo  were  not  neutral  property. 
This  fentence,  after  ftating  from  the  precis  verbal,  made 
Wrjen  the  fhip  was  taken,  the  capture  of  the  Ihip,  and 
the  endeavour  of  the  captain  to  avoid  coming  on  board 
the  frigate  with  the  {hip's  papers,  ftated,  "  that  the  cap- 
"  tain  being  at  laft  obliged  to  comply,  upon  threats  being 
"made  of  firing  on  him,  and  being  come  on  board,  he 
u  declared  that,  in  getting  up  the  flip's  fide,  the  bon  cmvtain- 
«« ing  his  mv/l*r-rof/9  bis  patents,  and  paffport,  had  fatten 
"from  his  pocket  into  the  fia,  and  only  fbewed  his  bills  of 
^"  ladings  by  which  it  appeared  that  the  fhip,  commanded 
**  by  a  Venetian,  failed  from  Venice  with  a  cargo  of  filk, 
««  raifins,  oil,  &c.  for  the  mccount  offundry  perfons  in  Ve+ 
u  nice,  configned  U  fundry  perfons  in  London.  That  thefe 
"goods  going  to  an  enemy's  country,  and  the  lofs  of  his 
%t papers  raijing  fitfpicions,  the  ihip  was  ftopped  and  fent 
« into  Almeirta."  The  feflffence  then  ftates  that,  "  Thefe 
upremifes  being  cenftderod,  the  (hip  and  cargo  are  declared 
*'  good  prize,  and  adjudged  to  the  captors." — The  ques- 
tion, upon  this  cafe  was,  whether  the  above  fentence  was 
conclufive  to  falfify  the  Warranty.  In  the  courfe  of  the 
argument^  an  arrit  for  the  regulation  of  the  French  ma- 
rine, dated  the  £6th  of  July  1778,  and  the  proces  verbal 
made  at  the  time  of  the  capture,  though  not  proved  at 
the  trial,  or  ftated  in  the  cafe,  were  much  referred  to* 
By  this  arrit,  ***•  3.  «« All  veffels  *ith  their  cargoes, 
"  whether  neutral  Or  allied,  from  which  any  papers  have 
"been  thrown  into  the  fea,  fupprefied  or  abftra&ed* 
"fhall  be  declared  good  prize,  upon  proof  that  fome  pa* 
upers  have  been  thrown  into  the  fea,  without  inquiring 
"  what  thofe  papers  were,  or  by  whom  thrown ;  and 
"though  fuificient  remain  to  prove  that  the  fhip  and 
"cargo  belonged  to  friends  or  allies*"  In  the  proces 
Mtrbal  it  was  exprefsly  ftated,  "  that  the  fhip  going  to 
"an  enemy's  country,  and  the  lofs  of  her  papers,  by 

"  falling 


*95 

voyage  to  an, 
enemy's  port, 
with      goods 
1  configned    to 
perfons  there, 
tho*  ftated  in 
the    bills    of 
lading  to  be- 
long to  neu- 
trals,        and 
there      being 
reafon   to  fttf— 
lpc£l  that  the 
captain     had 
thrown      his 
papers    over- 
board, there- 
fore the  ihip 
and  cargo  arts 
condemned 
as  prize.' This 
being  ambigu- 
ous, and  there 
appearing  rea* 
fun  to  fuppofd 
that  the  ground 
of  the  fentence 
was  the  throw- 
ing the  papers 
overboard,  con- 
trary to  a />*«■* 
ordinance,  this 
was  held    not 
to  be  conclufive 
evidence  to  fal- 
iify  the    war- 
ranty, 

Bernard*        T. 
MottcuXyDoKg* 

J54. 
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"fatting  into  the  fea,  nrifing  fufpicions,  fhc  was  flopped 
"  in  confequence  of  the  third  article  of  the  regulation  of  the 
*  26th  fjuly,  177B,  concerning  neutral jbips." — Upon  this 
cafe  it  was  contended  on  the  part  of  the  plaintiff,  that 
the  condemnation  was  not  founded  on  any  proof  that 
the  property  was  not  neutral,  but  on  the  authority  of  the 
arrit9  on  account  of  the  papers  having  been  thrown  into 
the  fea.  If  this  had  been  done  wilfully  it  would  have 
been  fraud,  or  barratry,  in  the  mafter,  which  was  one 
of  the  riiks  inAired  againft;  but  it  was  no  evidence  of 
enemy's  property. — For  the  defendant  it  was  infifted  thati 
though  the  fentence  did  not,  in  words,  declare  the  fhip 
and  cargo  to  have  been  condemned,  as  enemy's  property, 
which  it  is  not  the  praftice  to  do ;  yet  that  that  ap- 
peared, from  neceflary  inference,  to  have  been  the  ground 
of  the  condemnation  ;  and  throwing  the  papers  into  the 
fea  was  only  evidence  of  that  faft. — Mr.  Juftice  Buller 
being  of  opinion  that,  on  the  cafe,  as  Jfated,  without  the 
proces  verbal,  the  interpretation  of  the  fentence  was,  that 
the  condemnation  went  on  the  ground  of  enemfs  prop- 
*erty>  it  was  propofed  to  the  defendant  to  agree  that  the 
proces  verbal  fhould  be  made  part  of  the  cafe,  which  would 
explain  the  ambiguity  of  the  fentence ;  by  fhewing  the 
arret  to  have  been  the  ground  of  the  capture.  This 
was  rsfufed  by  the  defendant. — Lord  Mansfield  was  of 
opinion,  however,  that  the  juftice  of  the  cafe  might  ftill 
be  got  at,  on  the  ground  of  the  ambiguity  of  the  fen- 
tence, which  did  not  mention  a  word  of  enemfs  property  ; 
that  it  was  clear  the  French  admiralty  meant  to  proceed 
on  the  ground  of  throwing  the  papers  overboard  ;  and  that 
the  proces  verbal  ought  to  be  confidered  as  part  of  the 
proceedings,  and  that  the  fentence  ought  not  to  have  been 
read  without  it. — It  being  alleged  by  the  defendant's 
counfel,  that  it  would  be  dangerous  to  open  the  fen- 
tences  of  foreign  courts  of  admiralty,  which  are  ufually 
informal  \  and  that  the  confequence  of  this  decifion  would 
be  that,  in  all  cafes  of  this  fort,  there  would  be  contro- 
verfies  about  the  ground  of  the  foreign  fentence,  Lord 
Mansfield  faid  that  this  fuppofed  inconvenience  would  be 

•  entirely 
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entirely  obviated  if  the  foreign  courts  would  fay,  in  their 
fentences,  w  Condemned  as  enemy  s  property"— Mr.  Juftice 
WiUes  and*  Mr.  Juftice  AJburjt  concurred  with  Lord 
Mansfield,  and  there  was  a  judgment  for  the  plaintiff,  Mr. 
Juftice  Butter  ftill  adhering  to  his  former  opinion. 

But  fo  great,  in  our  courts,  is  the  authority  of  the  fen-  But  *  femrnce 

tence  of  a  foreign  court  of  admiralty,  that  if  it  be  there  de-  Ucm  a«Tncniy^ 

cided  that  a  {hip  or  goods  are  enemy's  property,  fuch  fen-  Prt  pmyiscon- 

tence,  though  manifeftly  unjuft,  will  be  received  as  conclu-  niamTcfliy0  iu - 

five  evidence  to  difprove  the  warranty  of  neutral  property,  juft- 
In  the  following  cafe  this  point  was,  upon  full  confidera- 
tion,  folemnly  fettled. 

An  infurance  was  made   on   the   freight  of  the  ihip  Aihip>Tarran' 

or  ted      American 

Rainbow,   "  At  and  from  Chariejioivn  to  London,    war*  wascondemned 

«  ranted  American  property:'      In  an  aftion  on  this  policy,  M£ ^  *™l 

brought  to  recover  a  total  lofs  by  capture,  it  appeared  on  havingonboard 

the  trial,  that  the  plaintiff,  who  reiided  at  Chariejlown,  was  a  Uftf  °1  tl*c 

the  fole  owner  of  the  ihip,  which  took  in  a  cargo  at  that  required     by 

place  upon  freight  for  the  voyage  defcribed  in  the  policy  \  *         manue 

that  fhe  failed  on    this  voyage  under  the  command  of  /,,/»«*,  and  ad- 

William  Smith,  a  naturalized  fubjett  of  the  United  States,-  judged  by  the 

irev  ,*»x%  j  t      ^     1       r  %*       1  court  there  CO 

on  the  18th  of  January  1  /96  \  and  on  the  25th  of  March  be       require 

1797  was  captured  by  a  French  privateer,  carried  into  with"J       l£e 

Nante,  and  there  condemned  and  fold :  That,  at  the  time  treaty  of  com- 

of  her  failing  and  till  the  capture,  flie  had  on  board  a  mcrcc  *** ce" 

•  «  a  •  v     •»  tr   1  m  France  aiid    W- 

proper  regifter  as  an  Amertcan-ouut  veflel,  a  paiiport  or  merua.  The 
fea-brief  duly  certified,  and  the  feveral  other  documents  ^ntencc  is  con- 
referred  to  in  the  fentences  of  condemnation ;  but  fee  a&ainttthewar- 
had  no  certified  role  d* equipage  or  lift  of  her  crew.     The  ™J7»   'houKh 

1   •       sr      tr      j  if      t.  u  •  u-        u  »  «•«  the  ihip 

plaintiff  offered  to  prove  that  he  was  born  within  the  and  cargo  were 

United  States,  and  was  domiciled  there    from  his  birth,  ^""W 

and  that  the  fhip  and  freight  were  his  fole  property,—      J 

On  the  other  hand  there  was  produced  a  fentence  of  Ggyert  7  ^i*1* 
condemnation  by  the  commercial  tribunal  at  Nantz, 
which,  after  ftating  at  great  length  the  mutual  allega- 
tions of  the  parties,  concludes  to  the  following  effect ; 
f  Confidering  that  the  decree  of  the  Executive  Direclory, 
*  of  the  12th  Ventofe  laft,  declares  lawful  prize  all  Amer- 
( ican  (hips  not  having  a  lift  of  their  crews,  conformably 
<  to  the  model  annexed  to  the  treaty  of#  February  1778 

*  between 
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X 

•  between  France  and  America,  and  that  there  was  not 
«*>n  board  the  Rainbow  fuch  a  lift  of  the  crew,  but  only 
«  a  fea  letter,  on  the  back  of  which  was  an  agreement 
« fubfcribed  by  only  feven  of  the  crew  $  and  that  the* 
<  captain  produced  only  bills  of  lading  without  fignature* 
« — the  tribunal   therefore  adjudges  the  validity  of  the 

*  capture  and  confifcation  of  the  {hip  and  cargo,  tbt> 
«  whole  being  for  want  of  captain  Smith's  having  the  papers 
«  in  due  form,  decreed  to  belong  to  the  enemies  of  the  repiMc* 
c&c.' — This  fentence,  upon  appeal  to  the  tribunal  of 
the  department,  was  confirmed,  and  the  appellant  con* 
demned  to  pay  cofts. — The  ordinance  of  QBober  1744 
was  produced,  declaring  all  (hips  prize  which  £houl4 
have  on  board  any  officer,  a  fubjecl  of  the  enemy's  coun-n 
try  \  or  which  fliould  not  have  on  board  a  mufter-roll  of 
the  crew  ftated  by  the  public  officer  of  the  neutral  port; 
of  departure.  The  treaty  of  February  1778  between 
France  and  the  United  States  was  alfo  produced,  the  12th, 
65th,  and  27th  articles  of  which  require  that,  when  either 
power  is  at  war,  the  (hips  of  the  other  {hall  be  obliged 
to  carry  pafTports,  and  certificates  to  {hew  that  the  good* 
on  board  are  not  contraband ;  alfo  a  lift  of  the  crew, 
containing  their  names,  places  of  birth  and  abode. — It 
was  admitted  that,  previous  to  the  capture  of  this  and 
other  {hips  for  want  of  the  role  dy  equipage,  no  iuch 
roll  had  ever  been  deemed  neceflary ;  but  that,  fince  then* 
they  have  been  m  ufe. — The  queftion,  upon  this  cafe 
was,  whether  the  fentences  of  condemnation,  connected 
with  the  treaty,  the  French  ordinances  and  decrees,  were 
to  be  deemed  conclufive  againft  the  truth  of  the  war- 
ranty.— The  court  determined,  that  as  the  French  court 
had  concluded,  from  the  evidence,  that  this  was  enemy's 
property,  and  as  that  judgment  was  binding  upon  the  courts 
here,  they  were  obliged  to  draw  the  fame  conclufion  ; 
and  that  therefore,  as  the  property  warranted  to  be  Amer- 
ican property,  muft  now  be  taken  not  to  have  been 
fuch,  the  plaintiff*  could  not  recover. — Lord  Kenyan  faid, — 
« We  come  to  decide  this  cafe  bound  and  {hackled  by 
certain  rules  from  which  we  dare  not  depart.  The  acts, 
of  pirates  ere*  to  be  treated  as  the  rcls  of  pirates :  They 

do 
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dp  not  profefs  to  hsrre  any  civil  code  of  lavs  by  which, 
they  are  to  be  restrained.  But  civilized  nations  profefs 
to  be  governed  by  certain  rules ;  and  the  comity  due  from 
the  courts  in  one  country  to  thofe  of  another,  induces 
them  to  give  credit  to  each  other's  acts  -y  [a)  and  fo  we 
nuift  continue  to  act  in  this  country,  until  the  legiflatur* 
fhall  think  fit  to  forbid  it,  I  admit  the  cafes  of  Maynt 
V.  Walter^  (b)  and  Saloucci  v.  John/on,  (c)  up  to  their  ex- 
tent. I  admit  that,  if  a  foreign  court  of  admiralty -pro- 
ceed on  grounds  contrary  to  the  law  of  nations,  its  judg- 
ments ought  not  to  have  weight  in  the  courts  of  this  coun- 
try* But  the  ground  on  which  the  courts  of  France  pro- 
ceeded in  this  cafe  was,  that  this  was  a  capture  of  enemy's 
property  ;  and  it  certainly  is  not  contrary  to  the  law  of 
nations  to  condemn  a  {hip  on  that  ground.  Whether  or 
not  thofe  courts  arrived  at  that  conclusion  by  proper 
means,  I  am  not  at  liberty  to  inquire-  Here  the  quef- 
tion  is,  whether  they  have  npt  ftated,  as  the  foundation 
of  the  condemnation,  a  ground  which  will  not  bear  them 
out}  fuppofing  it  to  be  true ;  and  I  am  clearly  fati$£ed  that 
they  have,  They  concluded  from  the  evidence  that  this 
was  enemy's  property :  not,  indeed,  in  the  formal  lan- 
guage of  our  courts  of  juftice,  but  they  fay,  in  fubftance, 
« We  think,  this  is  enemy's  property,  and  therefore  we 
u  condemn  the  {hip  and  cargo."  Now  that  concludes 
this  cafe  ;  for  as  long  as  the  foreign  judgments  ate  bind- 
ing upon  us,  the  conclufion  that  we  muft  draw  from  the 
judgments  of  the  French  courts,  in  this  cafe,  is,  that  the 
property  which  was  warranted  to  be  American^  is  found 
by  thofe  judgments  not  to  have  been  American  property. 
I  feel  this,  however,  as  the  groffeft  injuftice  towards  the 
Americans.  The  French  courts  feem,  in  this  inftance,  to 
have  proceeded  on  Algerine,  nay  on  worfe,  principles ; 
becaufe  they  profeffed  to  have  proceeded  according  to  law, 
but  in  reality  made  the  law  a  ftalking-horfe  for  an  act  of 
piracy.  But  I  cannot  now  queftion  the  legality  of  their 
decifion  :   I  am  bound  to  decide  according  to  law.     It  is 

my 
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my  duty  jus  dicer e^  non  jus  dare?    The  other  judges  con* 

curred  in  thefe  fentiments. 
Thefentenceof       But  though  the  fentence  of  a  foreign  court  of  admU 
a  foreign  courr  ^^  poffcfs  fuch  great  authority  in  our  courts,  that  it  is 

of  admiralty  is  J  r  *    .      f  J 

only  concluGve    conftantly  received  as  conclulive  evidence,  as  to  the  points 
as  to  the  points  which  it  profeffes  to  decide,  yet  it  muft  be  obferved  that 

which  it    pro-    .  ...  **■!_*••  i  it. 

fefles  to  decide,  its  authority  is  confined  to  thole  points  alone ;  and  nothing 

but  the  matters  exprefsly  decided  can  be  taken  as  incon- 
trovertible. A  fait,  therefore,  recited  in  fuch  fentence, 
though  it  be  a  part  of  the  premifes  on  which  the 
adjudication  is  founded,  is  not  coniidered  as  condu- 
cive. 

Cbripe  v.  Sec-       Thus  :   In  an  a&ion  on  a  policy  on  goods  on  board  an 

192/iuf.  "  *  -American  fhip,  it  appeared  that  the  fliip  had  been  con- 
demned as  prize  by  a  French  court  of  admiralty,  becaufe, 
as  the  fentence  exprefled  it,  {he  was  looked  upon  as  be- 
longing to  the  enemies  of  the  French  republic.  Many 
reafons  were  affigned  in  the  fentence  for  this  decifion, 
particularly  that  the  fliip's  fea  papers  were  not'  in  the 
regular  order  for  an  American  fhip.  It  was  objefted  that 
the  fhip  being  an  American,  though  not  Warranted  neu- 
tral, ought  to  have  failed  with  all  the  documents  neceC- 
fary  to  fuch  a  fhip,  and  the  want  of  any  of  thefe  avoided 
the  contract. — But  the  court  faid  that,  though  they  were 
bound  to  confider  the  fentence  as  conclusive,  as  to  the 
point  decided  in  it,,  namely,  that  the  fhip  was  enemfs  prop- 
erty ;  yet  as  it  did  not  decide  that  fhe  had  not  the  neceffa- 
ry  documents  for  an  American  fhip,  but  only  recited  that, 
as  one  reafon  for  the  fentence,  they  held  that  the  plaintiff 
was  entitled  to  recover. 

3.  What  Jhall  amount  to  a  forfeiture  of  Neutrality. 

This  warranty  muft  not  only  be  true  at  the  time  when 
the  policy  is  effetted,  but  the  infured  fhould  take  care 
that  he  do  not,  by  any  act  or  omiftion  on  his  part,  for- 
feit his  neutrality.  Such  forfeiture,  by  the  wilful  aft  of 
the  mafter  or  mariners,  though  in  fome  in  (lances  it  may 
amount  to  barratrv,  is  a  breach  of  the  warrant v,  and 
avoids  the  policy  from  the  time  it  is  committed  \    nor 

can 
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can  the  infured  recover  upon  it  for  any  lofs  happening 
afterwards,  though  it  proceed  from  a  caufe  wholly  un- 
connected with  the  warranty,  (a)  For  it  is  of  little  im- 
portance to  the  infurer  whether  a  fhip  be  liable  to  cap- 
ture, as  being  enemy's  property,  or  for  having  forfeited 
her  neutrality. 

A  (hip  may  forfeit  her  neutrality  by  any  aft  done  or 
attempted  againft  the  law  of  nations,  or  in  contravention 
of  particular  treaties,  and  injurious  to  either  of  the  bellig- 
erent powers. 

What  act  {hall  be  of  this  defcription,  and  amount  to  a 
forfeiture  of  neutrality,  is  frequently  a  queftion  of  much 
doubt  and  difficulty. 

The  caufes  of  the  forfeiture  of  neutrality  are  gene- 
rally, firjt,  the  refifting  of  vifitation  and  fearch  5  and, 
fecondly,  failing  without  proper  documents,  and  acting 
in  contravention  of  particular  treaties.  Of  thefe  in  their 
order. 

Firft,  Of  the  forfeiture  of  neutrality  by  refifting  vifitation 

and  fearch,  • 

The  moft  frequent  caufe  of  difpute  upon  this  fubjeft  It  has  been 
is  the  refufal  of  neutral  mips  to  fubmit  to  vifitation  and  Jj^jj*  £atn<£ 
fearch  by  belligerent  cruifers.  It  has  been  holden  that  obliged  to  Tub- 
a  neutral  is  not  bound  to  fubmit  to  fuch  fearch  5  and  that  ™[  l°  *yfc^j 
fearching,  being  an  aft  of  fuperior  force,  rather  than  the  fully  refill  it 
exercife  of  a  right,  the  neutral  may  always  refift  it,  Wlth  forcc* 
when  he  can  do  fo  with  effeft ;  and  that  fuch  refiftance 
is  therefore  no  caufe  of  forfeiture  of  neutrality. 

That  was  the  cafe  of  an  infurance  on  the  fhip  Thetis,   Salovceir.joi*- 
belonging  to  Tufcan  fubjefts  refident  at  Leghorn,  on  a  ■^,/?"I«"wc' 
voyage  from  Leghorn  to  Londtrn. — The  fhip,  having  ««-   8  Q.  Pari  363. 
tral  goods  on  board  configned  to  London,  was  captured, 
carried  into  Spain,  and  there  condemned  as  lawful  prize. 
The  fentence  of  condemnation  was  appealed  from  by  the 
captain  and  reverfed  \    but  afterwards  confirmed  upon  a 
further  appeal  by  the  captors.     Two  grounds  of  condem- 

<ri  nation 
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nation  appeared  in  the  fentence.  1ft*  That  the  fhip  re- 
fufed  to  be  fearched,  and  refitted  with  force,  having  fired 
at  the  Spani/h  {hip  ;  2dly,  that  fhe  had  no  charter-party 
on  board ;  both  contrary  to  the  Spdnj/b  cruifing  orders.  To 
thefe  the  captain  anfwered,  1ft.  That  he  refilled  and 
fired,  becaufe  the  Spaniards  had  hailed  him  under  falfe 
colours,  whereby  he  took  her  for  a  Barbary  coriair; 
Sdly,  that  the  Thetis  was  a  general  fhip,  and  he  had 
taken  the  goods  on  board  by  the  bale  or  piece,  and  had 
not  freighted  the  (hip  to  any  individual ;  in  which  cafe 
a  manifeft  was  fufficient,  without  a  charter-party.  The 
fentence  of  the  laft  court  of  appeal  admitted  the  (hip  to  he 
neutral,  by  ftating  her  to  be  a  Tufcan  fhip. — Upon  this 
cafe,  the  court  (a)  were  clearly  of  opinion  that  the  plain- 
tiff was  entitled  to  recover,  and  gave  judgment  accord- 
ingly.— In  the  argument,  the  defendant's  counfel  gave  up 
the  fecond  ground  of  condemnation,  as  untenable. — Upon 
the  firft,  the  judges  agreed  that  a  fhip,  warranted  neutral, 
muft  fo  conduct  herfelf  as  not  to  forfeit  her  neutrality ; 
and  that  if,  by  the  wilful  act  of  the  captain,  fhe  do  this, 
*  to  the  injury  of  the  owners,  it  will  amount  to  the  of- 

fence of  barratry  :  But  in  this  cafe,  nothing  of  that  kind 
was  imputable  to  him.  That  a  neutral  Jhip  is  not  bound 
to  fubmit  to  be  fearched,  fearching  being  an  aft  of  fuperior 
force,  rather  than  the  exercife  of  a  right,  which  may 
always  be  refifted  when  the  party  is  able ;  and  the  fearch- 
er  who  acts  at  his  peril,  always  pays  cofts,  unlefs  he  finds 
fomething  on  board  to  juftify  him,  like  the  cafe  of  cut 
tom-houfe  officers :  .  That  this  was  confirmed  by  the 
practice  of  the  admiralty,  where  cofts  are  always  given 
in  cafes  of  improper  detention,  which  would  not  be  done  if 
neutral  fliips  were  liable,  at  all  events,  to  be  flopped :  That, 
in  the  prefent  cafe,  there  was  nothing  to  juftify  the  fearch, 
the  cargo  being  neutral :  That  a  fhip  is  only  bound  ta 
take  notice  of  the  laws  of  the  countries  from  which,  and 
to  which,  fhe  fails ;    but  not  the  particular  ordinances  of 

other 

(a)  Viz.  miks,  JJburft,  and  Bullcr,  Js.  Lord  Mansfield  be- 
ing  abfent. 
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other  powers ;  and  that  a  detention,  therefor d,  uncler  tkift 
authority  of  particular  ordinances  which  do  not  make  a 
part  of  the  law  of  nations,  was  a  riflt  within  the  policy." 

The  ground  of  this  decifibn  feems  to  have  been  that*   bMerrationt 
as  the  capture  and  condemnation  of  the  fhip  infured  were   m  tUi  ***** 
only  warranted  by  the  particular  ordinances  of  the  Spanijb 
government,  the  fentence  was  no  evidence  to  prove  that 
the  (hip  had  forfeited  her  neutrality* 

What  the  particular  ordinances  alluded  to  wfefe,  does 
toot  appear.  The  fentence  ftated  that  the  fhip  had  re- 
tried to  fuhmit  to  a  fearch,  and  had  refifted  with  force* 
■contrary  to  the  Spanijb  cruifing  orders*  U  thofe  cruifing 
orders  dire&ed  that  a  neutral  fhip  which  fhould  refift  a 
fearch  fhould  be  feized  and  confifcated,  the  queftion 
would  then  ltoive  been,  whether  fuch  orders  were  war* 
ranted  by  the  law  of  nations  ;  for  if  thfey  were,  the  re- 
mittance was  a  forfeiture  of  neutrality,  and  a  juft  ground 
of  capture  and  confif  cation. 

That  the  law  of  nations  do£s  give  td  every  belligerent  feutitlas  fin* 
cruifer  the  right  of  vifitatiort  and  fearch,  and  that  a  re-  ^  ****** 
fiftance  to  fuch  fearch  amounts  to  a  forfeiture  of  neutrality,  ante  to  fearch 
feems  to  have  been  the  opinion  of  the  fame  court  in  the   lS  a  ^cach  °* 

*  neutrality. 

following  more  recent  cafe* 

That  was  the  cafe  of  an  infurance  on  goods  dn  board  A  coiirt  of  ad- 
the  Difpatch,  «  At  and  from  the  ifland  of  St.  nomas  to  JJJJjJ*  a  c^ 
u  the  Havannah ;  the  fhip  and  goods  warranted  Datiijb  and  cargo,  be- 
*  property P — tn  an  a&ion  on  this  policy,  to  recover  a  ™fc^  ™^ 
total  lofs  by  capture,  it  appeared, — That  the  fhip  and  had  forcibly 
goods  infured  were  the  property  of  Danijh  fubje&s  refi*  jf**^  ** 
dent  at  the  Danijh  ifland  pf  Su  Thomas,  and  that,  when  prfce-mafter 
the  (hip  failed  on  the  voyage  infured,  fhe  had  on  board  r*5  witht  hc* 

*  ,  a       •  into  port  by  & 

all  the  fhip's  papers  ufually  earned  by  Danl/h  (hips  1  That  belligerent 

the  fhip  was  captured  by  the  Pelican,  an  Englifh  man  of  crQ^for  *£ 

war,  and  condemned  by  a  fentence  of  the  JBriti/b  vice*-  fearcli :—  this 

admiralty  court  at  St.  Domingo,  which  ftated,  <  That  the  »  *  J^?*  J* 

«faid  neutral  fhip  Difpatch,  with  the  cargo  on  board,  trality,      and 

«  being  Danijh  property,  had  been,  under  the  law  of  na-  ^jf^7^ 

•tions  and  of  war,  and  agreeably  to   exifting  treaties,  fentence   of  * 

<  flopped  and  detained  by  the  captain  of  the  Pelican,  and  *™*  of  ■*»*- 

*                                             «firat  t™*'0***** 


W-: 


304  Of  Warranties.  [Book  I. 

ing  her  upon    *  fent  by  him  to  the  port  of  Mole  St.  Nicholas,  for  the 

that  ground.        ( purp0fe  0f  being  legally  examined,  under  the  command 

Garrets  v.  Ken-    €  of  a  midfhipman,  as  prize-mafter,  with  two  feaxnen: 

Jmgun,  8  T.  R    c  That,  on  the  near  approach  of  the  faid  fhip  to  that 

*  port,  the  mafter  and  crew  of  the  Difpatch,  had,  in  di- 

*  reel  violation  and  breach  of  their  neutrality,  as  Danifhy?/^- 
(jecJs>  and  contrary  to  the  laiv  of  nations,  and  the  faith  of 
€  treaties,  violently  and  forcibly,  at  a  preconcerted  fignal, 
c  feized  and  taken  poffeflion  of  the  faid  fhip  and  cargo 
€  from  the  faid  prize-mafter  and  feamen,  and  had  re- 
1  tained  poffeflion  thereof  till  again  captured  by  a  French 

*  privateer ;  and  that  fhe  was  afterwards  recaptured  by 
«  the  Pelican.*  The  judge  then,  after  ftating  his  rea- 
fons  at  large,  adjudges  and  decrees  the  fhip  and  cargo 
to  be  lawful  prize,  &c. — On  the  part  of  the  plaintiff  it 
was  contended,  that  the  fentence  did  not  negative  that 
the  fhip  and  cargo  were  originally  neutral ;  but  only  ftated 
facts  from  which  the  court  concluded  that  fhe  afterwards 
forfeited  her  neutrality ;  and  that  thefe  fafts,  when  ex- 
amined, would  not  warrant  that  conclufion,  Datiijb  fhips 
not  being  bound,  by  any  treaties  with  England,  to  fub- 
mit  to  be  fearched,  much  lefs  to  be  violently  taken  pof- 
feflion of,  and  carried  out  of  the  courfe  o  f  their  voyage 
for  that  purpofe  ;  and  that,  by  the  law  of  nations,  a  neutral 
fhip  was  not  bound  to  fubmit  to  be  fearched,  according 
to  the  decifion  in  the  cafe  of  Saloucci  v.  John/on.  (a)  But 
the  court  decided  that  the  fentence  was  conclufive  evi- 
dence that  the  fhip  had  been  guilty  of  a  breach  of  her  neu- 
trality, and  that,  therefore,  the  plaintiff  was  not  entitled 
to  recover. — Lord  Kenyon  faid, — "  The  cafe  of  Saloucci  v. 

Johnfon, 

(a)  Sup.  301. — Another  point  was  made  by  die  plaintiff's 
counfel,  viz.  that  even  if  fuch  a  right  of  fearch  did  exift, 
the  a<5t  of  the  captain  and  crew  in  refitting  it  would  at  moft 
amount  to  barratry,  for  which  the  underwriter  woul  d  be  lia- 
ble. But  this  was  anfwered  by  fhewing  that  there  was  no 
count  in  the  declaration  for  a  lofs  by  barratry. 


Chap.  VIII.  §  5.]        Neutral  Property.  305 

"John/on,  profefled,  at  Iaft,  to  proceed  on  this  ground, 
that  the  arbitrary  ordinances  of  one  country  ought  not 
to  concftide  the  rights  of  the  fubjects  of  another  ;  and 
that  courts  of  juftice  ought  t6 '  proceed  on  the  acknowl- 
edged law  of  nations,  and  on  the  exifting  treaties  be- 
tween the  different  ftates.  That  cafe  fays  that  a  ihip, 
which  is  warranted  neutral,  inuft  be  fo  conducted  as  not 
to  forfeit  her  neutrality.  But  was  this  fhip  fo  conducted  ? 
The  fentence  of  the  court  of  admiralty,  which  we  can- 
not review,  has  exprefely  ftated,  "  that  the  mafter  and 
«c  crew  of  the  Difpatch,  in  direct  violation  and  breach  of 
a  their  neutrality,  as  Damp  fubje&s,  and  contrary  to 
u  the  law  of  nations  and  the  faith  of  treaties,  violently 
"  feized  and  took  poffeffion,  &c."  If  we  had  confti- 
tuted  that  court,  perhaps  we  might  have  drawn  a  dif- 
ferent conclufion  from  the  facts  there  ftated  :  But  wc 
are  now  concluded  by  that  fentence.  Therefore*,  with 
out  contradicting  the  cafe  of  Saloucci  v.  Johtifony  I  think 
flie  defendant  is  entitled  to  our  judgment.  With  regard 
to  the  queftion  concerning  the  right  of  fearching  neu- 
trals: Before  the  late  armed  neutrality,  it  was  conildercd 
in  this  country,  and  fo  decided  in  many  cafes,  that  the 
right  of  fearching  neutrals  is  part  of  the  law  of  nations  j 
and  it  was  fuppofed  to  be  founded  in  reafon." — Mr.  JuiHce 
Lawrence  faid, — "  The  argument  founded  on  the  cafe  of 
Saloucci  v.  John/on  proceeds  on  a  fuppofition,  that  a  point 
was  there  decided,  which,  in  fact,  was  not  decided  :  It  was  .    . 

not  there  determined  that  this  court  can  review  the  fen- 
tence of  a  court  of  admiralty,  adjudging  that  a  fhip  had 
forfeited  her  neutrality  5  (a)  for  it  was  not  there  adjudged 

by 

(a )  The  point  there  determined  was,  in  fubllance,  diat  the 
ihip  was  judiHed  in  refilling  a  fearch,  and  that  the  fentence 
of  the  Spat'ijh  court  of  admiralty,  being  founded  on  the  partic- 
ular ordinances  of  that  country,  which  made  no  part  of  die  * 
law  of  nations,  was  not  conclufive  to  prove  the  legality  of  the 
capture. — If  the  fhip  did  in  fa&  forfeit  her  neutrality  by  the 
law  of  nations,  the  fentence  was  well  founded  ;  and  its  being 
ftated  in  the  fentence  that  this  re fi (lance  was  contrary  to  the 
Spanifb  ordinances  docs  not  deftroy  its  validity,  ii*  warranted  by 
the  law  of  nations. 


by  the  ctart  of  admiralty  that  the  {hip  had  forfeited  her 
neutrality.  But  looking  into  the  grounds  of  (his  fentence, 
we  cannot  bat  fee  that  the  fhip  was  condemned  for  having 
violated  her  neutrality,  and  aAed  contrary  to  the  law  of 
nations  and  the  faith  of  treaties." 
Ylicqttflftiaii^t  As  oppofite  do&rines  have  been  advanced  in  thefe  tw* 
^o^ghtai^  ^es  iH>«  »  *^  ^portaitt  qu^ 

fearch,  and  the  j  think  it  will  not  be  improper  in  this  place  to  inquire, 
rcfiffiS^0^  ^*«*h«r,  according  to  the  practice  of  paft  times  amongft 
&&&  the  maritime  ftates  of  Europe,  and  the  opinions  of  the  per-* 

Ions  moft  eminent  for  their  learning  in  that  law,— Cr*i/« 

ors,  legally  commijfiontd,  have  a  right  to  vift  and  feargh  neutral 

jbips  atfea  s  and  whether  a  refinance  to  Juab  fearch  amounts  to  a 

forfeiture  of  neutrality 

£*w  ofnajuw       It  may  be  proper  here  to  premife  that  th$  lav  of  na-> 

•^^  tiqns  does  not  confift  of  the  arhitrary  ordinances  of  pari, 

ticular  ftates,  dictated  by  intereft,  and  fupported  only  bj 

force  \  but  of  thofe  principles  and  regulations  founded  in 

reafon  and  general  convenience,  by  which  the  mutual  in-* 

tercourfe  between  independent  ftates  is  every  where  con-* 

*  du&ed  -,    and  from  which  none  can  depart  without  6f-, 

fending  againft  civil  fociety  itfelf.     What  thofe  principles 

and  regulations  are,  is  to  be  colle&ed  from  long  eftab- 

li&ed  practice   amongft  civilized  ftates,  which  hiftory 

has  tranfmitt^d  to  us,  and  learned  men  have  reduced  to  \ 

fyftem. 

m^^       .       M.  Hubntr,  in  the  year  1759,  publiihed  his  treatife,  D$ 

Jfrfao  fafalfi*  des  batimens  neutres,  compofed  for  the  purpofe  of  juf-% 

tiding  the  northern  powers  in  fupplying  the  French  with* 
naval  ftores,  without  interruption  from  Great  Britain.  1% 
is  evidently  a  party  production,  more  remarkable  for  its  in*  . 
genuity,  than  for  candour  or  fair  reafoning.  It  propofts 
to  prove,  that  free  Jbips  make  free  goods,  that  the  flag  covers 
the  cargo,  and  therefore  that  neutral  Jbips,  acknowledged  as, 
Juch,  cannot  be  feized  of  Jea,  though  they  be  laden  with  contra-* 
band  of  war,  or  with  enemfs  goods,  (a) 

Two  er  thr^e  authorities,  however,  willfuffice  to  remove 
all  doubt  upon  this  queftion.  In 

— — —    '  ■■   i  ■    ia       i  n  ■«   «■■■  ■  mi      !■    i»  i      u         \  '  if.ii..  M  ,,^ 

(a)  Vid.  ffubner  de  la  ftif.  d*s  bating  n^ut.  part.  I,  q.  8,,$  7^ 


■w 
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La  the  Cettfil&o  id  murt^  (*)  one  of  .the  meft*  andent  rtfthc  fiqv^s 
eelle&rais  of  marine  few*  now  extant,  k  is  laid  down  AdMmTU 
Jpfiy  thai  if  enemy's  goods  be  found  cm  beard  of  neutral 
4hip»>  they  may  be  taken,  tbe  copter  paying  the  fedght, 
and  any  other  claim,  the  captain  of  the  neetral  Soap-  may 
have  open  them  $  je<mtiyt  that  if  neutral  goods  be  feud  r 

Oft  beeod  of  an  enem/fl  fiup>  the  flap  may  be  taken  and 
the  gooda  reftored/ the  owner  o£  them  paying  the  freight* 

Oor»W,  who  cites  this  pafiage*  does  not  afibnimuch 
fittis&tioiion  this  queftion:  Byntaflotk,  however,  was  oiBymkrfMk 
decidedly  of  opinion,  that  belligerent  cruifers  were  wasu 
ranted  by  the  law  of  nations  in  vifiting  neutral  flops,  in 
order  to  examine  their  papers  and  feize  enemy's  property, 
i£  any  fhoukt  be  fbond  on  board :  But  he  denies  that  the 
captor  is  bound  to  pay\he  freight  or  any  other  charge  to 
the  neutral  captain,  as  laid  down  in  the  Confolato  d£ 
ewr#.(*).  *  Vatuli 

-**mmmm~—*mmmn  ■  m  ■ *     ■      i         i    i  ■  i    I  .  i         m,  .       * 

(a)  Ch.  271 — (*)  After  a  review  of  the  feveral  treatfef 
between  particular  fiates  upon  this  fubjed,  by  which  it  is  ftipu- 
fated  tbaxfreejhtfsjbati  mate  free  goods,  which  Bynktrjboek  fays, 
are  only  exceptions  to  the  general  law,  he  proceeds  thus :— '  Sect 
quicquid  fit,  de  ipfa  ratione  magis,  quam  de  pa£tis,  hborandura 
eft.  Ea  autem  confulta,  non  fum,  qui  videam,  cur  non  liceret  , 

capere  res  hoftiles,  quamvis  in  navi  arnica  repcrtas,  id  enim 
capio,  quod  hofiium  eft,  quodque  jure  belli  vi&ori  cedit.     Sin 
aja$,  me  non  re&e*  occupare  reft  hoftiles.  in  navi  arnica,  nifi  prius 
occupem  navim  amicam,  atque  ita  vim  faciam  rei  amici,  ut  de. 
yrehendam  rem  hoftis,  idque  non  magis  licere  quam  hoftesnof- 
tros  aggredi  in  amici  portu,  vel  deprxdari  in  territorio  amici,. 
velim  animadvertas  eatenus  utique  licitum  effe  amicara  navem 
fiftexe,  utnon  ex  falTaci  forte  apluftri,  fed  ex  ipfis  inftrumentis^ 
to  navi  repertis,  conftet,  navem  amicam  efle.     Si  id  conftet,  di-; 
jmttani,  fi  hoftilem  efle  conftiteret,  occupabo.   Quod  fi  liceat,  ut] 
omni  jure  licet,  et  perpetuo  obfervatur,  licebit  quoque  inftru- 
menta,  quae  ad  merces  pertinent,  excutere,  et  inde  difcere,  an 
qua hoftium  bona  in  nave  lateant,et  fi  lateant,  quidni  ca  jure  belli 
occupem.-wDe  co  fane  non  dubitant  legis  maritime  in  Con/uiatu 
uvtrU  ;  fecundum  has  enim  navis  arnica  dimittitur,  res  hoftiles 
in  portum  vi&oris  produces  puMicantur.  Sed  rurfus  rationcm 
lion  habct,  quodibi  additur,  opponere  viQorem  magiftrp  navis 

amies  fchrcre  jpercedss  five  vetfwe  prctia^  quia  h*c  non  de- 

bentu? 


nances. 
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€>£  Vvtut.  Vattel,  a  French  author  of  the  firft  eminence,  main- 

tains, by  irrefragable  arguments,  not  only  the  right  of 
vrfitation  arid  fearch, '  but  alfo  that  a  neutral  {hip  which 
ihouid  refift  fuch  vifitation  and  fearch,  may  for  that  caufe 
alone,  be  feized  and  condemned  as  lawful  prize;  (a)  . 

trench     ordi-       Yet  the  French  feem  to  have  been  always  governed  by 

their  own  laws  upon  this  fubjeft,  without  much  regard 
to  that  which  migbt  be  deemed  the  law  of  nations ;  and 
it  is  curious  to  obferve  how  their  .regulations  have  fluc- 
tuated, from  time  to  time,  under  the  influence  of  an  in- 
terested policy. 

According  to  the  ancient  laws  of  France,  a  neutral 
fliip  was  always  confifcated  which  was  taken  with  ene- 
my's goods  on  board ;  but  with  an  exception  in  favour 
of  the  Hans  Towns*  (h) 

\  Py  the  ordinance  of  1543,  art.  4-2,  and  that  of  1 58*,  art, 
69,  every  neutral  fh$,  in  which  fhould  be  found  any  ene^ 
m/s  goods,  and  all  goods  found  in  an  enemy's  ibip,  though 
belonging  to  an  ally,  were  declared  good  prize,  (c ) 

But  the  rigour  of  thefe  regulations  was  mitigated  by 
a  declaration,  of .  February  1650,  which  directs  that.tho. 
goods  of  the  friends  and  allies  of  the  king,  captured  by 
his  fubje&s,  Should  be  reftored.  >.         > 

The- 


;  •> 


bentur  nifi  perduclis  mercibus  ad  locum  deflinatum.     Si  caufe- 
ris,  per  magiftrum  noh  ftctifle  quo  minus  eo  perdu xerit,  Verona' 
dicis ;  fed  magifter,  fuo  periculo,  merces  hoftiles  navi  fuae  im- 
pofuit,  gnarus,  eas  capi,  ct  fie  in   portum  capientis  perdue* 
poffe.    Nihil  igitur'habebit  querelarum,  fi  fola  havis demittaturj 
niii  inter  eum  et  yiftorern  conyenerit,  ut  ipfe  'rnerces  hoftiles* 
deferat  ad  locum  deftinarum,  tranflata  fie  m  vhftorem  cauilr 
location! s  condu&ronis.     Quseft.  jur.  pub.  lib.   1,  c.   14.-— 
(a)    Vid.  VatteU  droit  des  gens,  liv.  3,  c.  7,  art*  113,  114- 
— (I)    Vid.   Byni.  quaeft.  jur.  pub.  lib.  i,  c.  14.— *(*)  Vid.' 
Emcng*  t.    I,   p.   450. — Hubner  de  la  faifie  da batim.  neut.  part.1 
1,  c.  4,  §  7,  after  animadverting  upon  the  feverity  of  the* 
Romaus,  towards  perfons  carrying  on  trade  with  their  enemies,' 
proceeds  thus  : — '  Les  fentimens  et  la  conduite  de  la  France, 

*  ont  etc,  dans  les  fiecles  precedens,  bien  plus  equitables  a-  ce 

•  fujet.     Son  god vernement  n'a  jamais  pretendu  troubkr  la  na- 

1    *  .  ,.  «vigation 


mm 
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The  famous  ordinance  of  tfce  sparine  of  1681,  (a)  ra- 
ftered the  ancient  feverky,  and  declared  that  all  {hips  laden 
with  enemies  goods,  and  all  goods,  either  of  the  king's 
fubje&s  or  of  his  .allies,  which  fliould  be  found  in  enemy's 
ihips,  fhould  be  good  prize- 

And,  by  an  order  of  council,  dated  in  October  1692,  it    ' 
is  commanded,  that  the  above  article  of  the  ordinance  of  * 
168 1,  fhould  be  executed  according  to  its  tenor  and  form, 
without  any  diftin&ion,  modification  or  reftri&ion,  unlet 
authorized  by  the  king's  particular  order. 
.    By  a  regulation  of  July  1704,  it  was  likewife  ordered, 
that,  if  any  enemy's  goods  fhould  be  found  in  any  neutral 
ihip,  the  fhip  and  all  her  cargo  fhould  i>e  good  prize. 
.    This  rigour  was  again  foftened  by  a  regulation  of  Oc* 
tober  1744,  which  diretts  that  enemy's  goods  found  on 
board  of  neutral  {hips,  fhould  be  good  prize  •,   but  that 
the   {hips  themfelves  fhould  be  releafed  ;   and  we  {hall 
prefently  fee  them  carrying  this  mild  principle  ftill  far- 
ther. * 

Several  northern  nations,  defirous  of  carrying  on  an  -Northern  c#h 
unrefrrained  commerce  with  all  belligerent  powers,  and  of    c     ***" 
avoiding  the  inconvenience  of  having  their  veffels  flopped 
and  fearched  at  fea,  have,  in  many  inftances,  introduced, 
by  their  particular  treaties,  a  new  principle,  namely,  that  # 

freejhips  make  free  goods  :  But  this  was  nothing  more  than 
controlling,  in  particular  cafes,  the  general  principles  of  the 
law  of  nations,  by  fpecial  compa&s  which  were  binding 
only  upon  thofe  who  were  parties  to  them.  But,  as  a 
general  rule,  Great  Britain  has  always  denied  this  new 

do&rine, 

_         • 

•vigation  et  le  commerce  ordinaire  des  etats  neutres  avecfes 
« enemis.  Ou  n'a  qu'a  voir  la  deflus  le  42 me.  chapitre  dc  fon 
«ordonnance  del'annee  1543,  confirme  par  celle  de  l'annee 
4 1584,  et  1'on  trouvera  que  ces  reglemens  font  bien  confbrmes 
*aux  arrets  du  code  ifniverfel  des  focietes  fouveraines  fur  cette 
•matiere;' — Let  this  extract  fuffice  at  once  as  a  fpecimen  of 
M.  Hubner*s  candour  and  veracity,  and  as  a  proof  of  die  view 
with  which  his  trcatife  was  compofed. — (/i)Tit.  des  prifbs, 
art.  7. 
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doQrfftfe,  and  infifted  on  the  ancient  principle.  During  the 
American  war,  in  which  Great  Britain  ftood  alone  againft 
France,  Spain,  Holland,  and  her  own  revolted  colonies, 
Ruffia,  Sweden,  Denmark,  and  other  inferior  ftates,  formed 
ft  league  mutually  to  fypport  each  -other  in  repelling  the 
right  claimed  by  the  Englijb,  and  in  fopporting  what  the 
French,  fince  their  revolution,  have  called  the  modern  law  of 
nations* 

The  emprefs  of  Ruffia,  who  put  herfelf  at  the  head 
of  this  affociation,  caufed  a  declaration,  dated  the  $$th 
of  February  1780,  to  be  delivered  to  the  minifter  of  each- 
of  the  belligerent  powers,  to  this  effect  :— **  That  neu- 
tral (hips  ought  to  be  at  liberty  to  navigate  freely,  from 
port  to  port,  and  upon  the  coafts  of  the  nations  at  war  : 
-That  the  goods  and  effefts  of  the  ftbjefts  of  the  bellig- 
erent powers  fhould  be  free  with  the  exception  of  con- 
traband goods  :  That  no  goods  fliould  be  confidered  aa 
,  contraband  but  fiich  as  were  fpecified  in  the  10th  and 
11th  articles  of  the  treaty  of  commerce,  between  Ruffia 
and  Great  Britain,  dated  the  20th  of  June  1766  ;    That  « 
to  afcertain  what  fhould   be  deemed  a  blockaded  port, 
it  was  determined,  that  none  fhould  be  admitted  to  come 
t  within  that  defcription,  but  fuch  only  where,  by  reafoa 

of  the  near  approach  of  the  fhips  employed  in  the  at-* 
tack,  there  was  an  apparent  danger  that  they  would  be 
able  to  enter  it :  And  finally,  that  thefe  principles  fhould 
ferve  as  a  bafis  for  all  proceedings  and  judgments  upon 
the  legality  of  prizes." 

The  emprefs  ordered  her  fleets  to  arm  in  fupport  of 
this  new  dodrine,  and  Sweden  and  Denmark  followed 
*  her  example.  Thus  was  formed  what  was  called  the 
armed  neutrality  of  the  North.  It  was  a  blow  aimed  at 
once  at  the  ancient  maritime  jurifprudence  of  Europe, 
and  the  naval  fuperiority  of  Great  Britain,  which  France, 
either  forefeeing  or  being  privy  to,  anticipated  by  a  dec- 
laration dated  the  26th  of  July  1778,  in  which  it  was. 
ordered, — "  That  no  neutral  fhips  fhould  be  flopped  or 
brought  into  the  ports  of  France,  though  they  fhould  be 
comings  from,  or   going  into,  the  port*  of  the  enemy, 

except 
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xept  £bc&  as  ihould  be  brihgiAg  fiiccours  to  places 
blockaded,  invefted,  Or  befieged :  That  as  to  neutral  (hips 
Which  ihould  be  laden  wkh  contraband  goods  deftined  for" 
the  enemy,  they  might  be  flopped  and  the  goods  feized 
and  confifcated ;  but  that  the  fliips  themfelves,  and  the 
reft  of  their  cargoes  ihould  be  releafed,  unlets  the  con* 
traband  goods  ihould  amount  to  three-fourths  in  value 
of  the  cargo  y  in  which  cafe  the  (hip  and  the  whole  carg6 
ihould  be  confifcated ;  the  king  referving  to  himfelf  the 
power  of  revoking  this  liberty,  if  the  enemy,  within  fix 
months,  ihould  not  inake  a  fimilar  concdfiom" 

But  though  Great  Britain  never  made  any  tonceflion  of 
a  fimilar  kind,  yet  the  French  did  not  revoke  theirs,  ex- 
cept with  refpeft  to  the  Dutch  ,  whom  they  were  then  en* 
deavouring  to  force  into  the  wart 

The  fuccefe  which  unfortunately  attended  this  aro$ed 
neutrality  has,  in  the  prefent  war,  (a)  given  birth  to  a  fimi- 
lar attempt  in  the  fame  quarter.  But  the  vigour  and  abil- 
ity by  which  the  views  of  this  new  confederacy  hare 
*  been  fruftrated,  refled  equal  honour  oh  thofe  who,  at 
that  time,  dire&ed  the  councils  of  this  kingdom,  and 
on  the  gallant  perfons  who  executed  their  orders*  Their 
spirited  exertions,  happily  for  this   country,   have  hot  , 

wily  vindicated  the  ancient  fyftem,  but  have  taught  thofe 
who  would  fubvert  it,  that  the  attempt  can  never  again 
be  made  with  impunity,  Co  long  as  (he  retains  her  naval 
ftrength.  Little,  indeed,  would  that  ftrength  avail,  were 
Ihe  again  tamely  to  yield  up  this  important  point. 

Should  the  leaft  doubt  remain  in  any  impartial  mind 
as  to  the  admifiibility  of  the  principle  which  this  coun- 
try contends  for,  it  muft  vanilh  upon  the  perufal  of  the 
following  judgment  delivered  in  our  Court  of  Admiralty 
by  a  learned  perfon,  whofe  virtues  and  talents  cannot  fail 
to  excite  the  veneration  and  applaufe  of  all  Europe* 

That  judgment  was  delivered  in  the  cafe  of  the  fliip   Judgment    of 
Mafia,  (b)  one  of  feverai  Sivedifb  veflUs,  failing  under   ^dmi^S   i 

the    the  cafe  of  the 
(hip  Maris. 


km      * 


{a)  This  was  written  in  Auguft  i£oi.— -(£)  ©n  Robanfon's 
reports  of  admiralty  cafes,  vol.  1. 
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the  convoy  of  a  Swedi/h  frigate  condemned,  after  folemxt 
argument,  for  refilling  vifitation  and  fearch* — The  learned 
judge,  after  ftating  and  commenting  upon  the  fa&s  of 
the  cafe  which  it  is  not  neceffary  here  to  detail,  proceeds 
thus  J — "  This  being  the  aftual  ftate  of  the  fa&s,  it  is  prop- 
er for  me  to  examine  to  what  considerations  they  are 
juftly  fubje&,  according  to  the  law  of  nations;  for 
which  purpofe  I  (hall  ftate  a  few  principles  of  that  fyftem 
Tfce  cmifcrs  of  of  law  which  I  take  to  be  incontrovertible. — lft.  That  the 

oitflLtehiveft   r*ji'  °fv¥u*n&  and  faring  merchant  flips  upon  the  high- 
right  to   vifit  feas,  whatever  be  the  Jbips,  whatever  he  the  cargoes >  what- 

fcfs^n^the  *oer  ht  the  tty'"***0™'  is  an  iiUMt'faU*  right  of  the  law- 
high,  feas.         fully   commiffioned  cruifers  of  a  belligerent  nation.      I  fayt 

be  the  fhips,  the  cargoes,  and  the  defoliations  what  they 
may ;  becaufe,  till  they  are  vifited  and  fearched,  it  does 
not  appear  what  the  fhips,  or  the  cargoes,  or  the  defti- 
aations  are  %  and  it  is  for  the  purpofe  of  afcertaining  thefe 
points,  that  this  right  of  vifitation  and  fearch  exifts.  Tliis 
right  is  fo  clear*  in  principle,  that  no  man  can  deny  it 
who  admits  the  legality  of  maritime  capture ;  becaufe,  * 
if  you  are  not  at  liberty  to  afcertain,  by  fufScient  inquiry, 
whether  there  be  property  that  can  legally  be  captured, 
it  is  impoffible  to  capture.  Even  thofe  who  contend  for 
the  inadmiffible  rule  that  free  flips  male  free  goods y  muft 
admit  the  exercife  of  this  right,  at  leaft  for  the  purpofe  of 
afcertaining  whether  the  fhips  be  free  fhips  or  not.  The 
right  is  equally  clear  in  pra&ice $  for  the  practice  is  uni- 
form and  univerfal  upon  the  fubjeft.  The  many  Euro- 
pean treaties  which  refer  to  this  right,  refer  to  it  as  pre- 
exifting,  and  merely  regulate  the  exercife  of  it.  AU 
writers  upon  the  law  of  nations  unanimoufly  acknowledge 
st,  without  the  exception  oiHubner  himfelf,  the  great 
champion  of  neutral  privileges.  In  fhort,  no  man  in  the 
leaft  degree  converfant  with  fubjefts  of  this  kind  hay 
ever,  that  I  know  of,  breathed  a  doubt  upon  it.  The 
right  muft  unqueftionabjy  be  exercifed  with  as  little  of 
perfonal  harfhnefs  and  of  vexation  in  the  mode  as  pof&p 
ble ;  but  foften  it  as  much  as  you  can,  it  is  ftill  a  right 
t>i  force,  though  of  lawful  force, — fomething  in  the 
nature  of  civil  procefs,  where  force  is  employed,  but  a 

lawful 
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lawful  force,  which  cannot  be  lawfully  refifted.  For  it 
is  a  wild  conceit,  that  wherever  force  is  ufed,  it  may  be 
forcibly  refifted :  A  lawful  force  cannot  lawfully  be  re?- 
fifted.  The  only  cafe  where  it  can  be  fo,in  matters  of 
this  nature,  is  in  the  ftate  of  war  and  conflict  between 
two  countries,  where  one  party  has  a  perfect  right  to  at- 
tack by  force,  and  the  other  has  an  equally  perfect  right 
to  repel  by  force.  Bnt  in  the  relative  Situation  of  two 
countries  at  peace  with  each  other,  no  fuch  conflicting 
rights  can  poffibly  coexift. — 2dly.  That  the  authority  No  neuuni 
of  the  fovereign  of  the  neutral  country  being  interpofed  a°Vrjght,  by 
in  any  manner  of  mere  force %  cannot  legally  vary  the  rights  means  of  force, 
of  a  lawfully  commiffioned  belligerent  cruifer :  I  fay  legally*  cruifer  of  thb 
becaufe  what  may  be  given,  or  be  fit  to  be  given,  «gbt. 
in  the  administration  of  this  fpecies  of  law,  to  consider- 
ations of  comity,  or  of  national  policy,  are  views  of  the 
matter,  which,  fitting  in  this  court,  I  have  no  right  to 
entertain.  All  that  I  aSTert  is,  that  legally  it  cannot  be 
maintained,  that  if  a  Swedi/h  commiffioned  cruifer,  dur- 
ing the  wars  of  his  own  country,  has  a  right,  by  the  law 
of  nations  to  vifit  and  examine  neutral  Ships,  the  king  of 
England^  being  neutral  to  Sweden,  is  authorized  by  that 
law  to  obstruct  the  exercife  of  that  right  with  refpect  to 
merchant  ihips  of  his  country.  I  add  this,  that  I  can* 
not  but  think  that  if  he  be  obstructed  by  force,  it  would 
Very  much  referable,  (with  all  due  reverence  be  it  Spoken,) 
an  opposition  of  illegal  violence  to  legal  right.  Two  fove- 
reigns  may  unquestionably  agree,  if  they  think*  fit,  as 
in  fome  late  instances  they  have  agreed,  {a)  by  fpecial 
covenant,  that  the  prefence  of  one  of  their  armed  (hips, 
along  with  their  merchant-Ships,  Shall  be  mutually  un- 
derstood to  imply  that  nothing  is  to  be  found  in  that  con- 
voy of  merchant-Ships,  inconfiftent  with  amity  or  neu- 
trality $  and  if  they  confent  to  accept  this  pledge,  no 
third  party  has  a  right  to  quarrel  with  it,  any  more  than 
with  any  other  pledge  which  they  may  agree  mutually  to 
accept.    But  furely  no  fovereign  can  legally  compel  the 

acceptance 


(a)  It  is  made  an  article  of  the  treaty  between  America  and* 
Tfolltndf  an.  1782,  art.  10,  Martin's  treaties,  vol.,  2,  p.  *§$. 
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acceptance  of  fiich  a  fecurity  by  mere  force.*  The  only 
ftcurity  known  to  the  law  of  nations  upon  this  fubje&y 
independent  of  all  fpecial  covenant,  is  the  right  of  per- 
fonal  vifitation  and  fearch,  to  be  exercifed  by  thofe  who 
have  an  intereft  in  making  it.  I  am  not  ignorant  that, 
araongft  the  loofe  doctrines  which  modern  fancy,  under 
the  various  denominations  of  philofophy  and  philanthro- 
py, and  I  know  not  what,  have  thrown  upon  the 
world,  k  has  been  within  thefe  few  years  advanced,  or 
rather  infuiuated,  that  it  might  poflibiy  be  well  if  fuch  a 
Security  were  accepted.  Upon  fuch  unauthorized  {pecu- 
lations, it  is  not  neceflary  for  me  to  defcant ;  The  law 
pra&ice  of  nations,  (I  include  particularly  the  prac- 
tice of  Swede*  when  it  happens  to  be  belligerent,)  give 
them  no  fort  of  countenance  ;  and  until  the  law  and 
pca&ke  are  new  modelled  in  fuch  a  way  as  may  fin> 
render  the  known  and  ancient  rights  of  f$me  nations 
to  the  prefent  convenience  of  other  nations,  (which  na-> 
tions  may  perhaps  remember  to  forget  them,  when  they 
happen  to  be  themfelves  belligerent,)  no  reverence  is 
due  to  them*;  they  are  the  elements  of  that  fyftem  which, 
if  it  be  coniiftent,  has  for  its  real  purpofe  an  entire  abo+ 
Htion  of  capture  in  war  \ — that  is,  in  other  words,  to 
change  the  nature  of  hoftility,  as  it  has  exifted  among  man* 
kind,  and  to  introduce  a  ftate  of  things  not  yet  fata  in 
the  world,  that  of  a  military  war  and  a  commercial 
peace.  If  it  were  fit  that  fuch  a  ftate  fhoukl  be  intra* 
duced,  it  fa  at  leaft  neceffary  that  it  fhould  be  intro- 
duced in  an  avowed  and  intelligible  manner,  and  not  hi 
a  way  which,  profeffing  gravely  to  adhere  to  that  fyftem 
which  has  for  centuries  prevailed  amongft  civilized  ftates, 
and  urging  at  the  fame  time  a  pretention  utterly  incon- 
fiftent  with  all  known  principles,  delivers  over  the  whole 
matter  at  once  to  eternal  controverfy  and  conflict,  at  the 
The  penalty  of  expenfe  of  the  hazard  of  the  harmony  of  ftates,  and  of 

forch'Ts  the  *he  lives  and  fafeties  of  inn°cent  individuals.— Sdly.  That 
confifcation  of  the  penalty  for  the  violent  contravention,  cf  this  right  is  the 
vhhhcW°froiu  titf/ft***0"  ?f  the  property fo  ivithheUfrom  vifitation  and  fearch. 
fercJv  For  the  proof  of  this  I  need  only  refer  to  Vattei,  one  of 

*he  moft  correct,  and  certainly  not  the  kaft  indulgent. of 

modem 
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modern  profeflbr*  of  public  law.  He  axprteflea  himfelf 
thus :  (a)  "  On  ne  pent  empecber  le  tranfport  dot  effetls  da 
"  contrebandtj  fi  Pon  ne  vifite  pas  les  vaiffleauu  mutres  que  Pon 
**  rencontre  en  nur*  On  eft  done  en  droit  de  les  vi/fra\  QueU 
<*  fuis  nations  puiffantes  ont  refufe  en  different  terns  defejbu* 
«•  mettre  &  cette  vi/iu  i—aujourd?  but  un  vaiffeau  neutre,  qui  re~ 
"fufermt  defouffrir  la  vifite,  fe  feroit  condamner  par  cdajeutf 
"  comme  etant  de  bonne  prife?  Vat tel  is  here  to  be  considered, 
not  as  a  lawyer  merely  delivering  an  opinion,  but  as  % 
witnefs  averting  the  fa£t, — the  faft  that  fuch  ia  the  «k- . 
ifting  practice  of  modern  Europe.  And  to  be  fure  tber 
only  marvel  in  the  cafe  is,  that  he  fliould  mention  it  as  a 
law  merely  modern,  when  it  is  remembered  that  it  Ss  a' 
principle,  not  only  of  the  civil  law,  on  which  great  part 
of  the  law  of  nations  is  founded,  but  of  the  private  ju-' 
rifpmdence  of  moft  countries  in  Europe,— -that  a  contum*. 
cious  refufid  to  fubmit  to  fur  inquiry  infers  all  the  penal* 
ties  of  ooavi&ed  guilt.  Conformably  to  this  principle  we 
find  in  the  celebrated  French  ordinance  of  1681,  now  in 
force,  (b)  u  That  every  veffeljball  be  good  prize  in  cafe  ofrefijt* 
ones  and  combat  "  and  Valiny  in  his  fmaller  commentary,^) 
fays  exprefsly,  that  although  the  expreffion  is  in  the  con* 
jim£tive*yet  that  the  refiftance  alone  is fuffic'unt.{d)  He 
refers  to  the  tipani/b  ordinance  of  1718,  evidently  cop*. 
}ed  from  it,'  in  which  it  is  expreffed  in  the  disjunctive,—- 
f  in  cafe  of  refiftance  or  combat."  And  recent  inftanccs 
ere  at  hand  and  within  view,  in  which  it  appears  thai; 
Spain  continue*  to  aft  upon  this  principle.  (?)  The  firft 
itime  in  which  it  occurs  to  my  notice,  on  the  inquiries*  I 
hate  been  able  to  make  in  the  inftitutes  of  our  own 
country,  refpefling  matters  of  this  nature,  excepting  what 
occurs  in  the  black  book  of  the  adpiiralty,  (/)  is  the  orr 

der 


i^*M 


[a)  Vid.  liv.  3,  c.  7,  fe#.  114 — (b)  Art.  12. — (r)  p.  81. 
-—(*/)  In  fome  of  the  treaties  of  France  this  article  is  exprefsly 
inferted  in  the  disjun&ive.  Vid.  Tf.  between  France  and  Ham* 
burgh,  aq.  1769^— (e)  They  a£ed  upon  this  principle  in  the 
cafe  of  the  ihip  Thais,  which  was  the  fubje&  of  the  above  cafe 
of  Saloucci  v.  John/on- i  the  cafe,  perhaps,  to  which  the  learned 
jjid^c  alluded — (/)  B.  7  &  8. 
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derof  council  of  1664, (a)  which  direct,  "That  when 
a  fhip,  met  withal  by  the  royal  navy  or  other  (hip  com- 
iniffionated,  {hall  fight  or  make  refiftance,  the  faid  fhip 
and  goods  fhall  be  adjudged  lawful  prize." — A  fimilar 
article  occurs  in  the  proclamation  of  1672.  I  am  aware 
that  in  thofe  orders  and  proclamations  are  to  be  found  fome 
articles  not  very  confident  with  the  law  of  nations,  as 
yxiderftood  now,  or  indeed  at  that  time ;  for  they  are  ex- 
prefsly  cenfured  by  Lord  Clarendon.  (b)  But  the  article 
I  refer  to  is  not  of  thofe  he  reprehends j  and  it  is  ob- 
fervable  that  Sir  Robert  Wifeman^  then  the  King's  advo- 
cate general,  who  reported  upon  the  articles  in  1673, 
and  exprefies  a  difapprobation  of  fome  of  them  as  harfh 
and  novel,  does  not  mark  this  article  with  any  obferva- 
tion  of  cenfure.  I  am  therefore  warranted  in  faying, 
that  it  was  the  rule,  and  the  undifputed  rule,  of  the  Brttifb 
admiralty.  I  will  not  fay  that  {hat  rule  may  not  have 
been  broken  in  upon  in  fome  inftances  by  confiderationg 
of  comity  or  of  policy,  by  which  it  may  be  fit  that  the 
adminiftration  of  this  fpecies  of  law  fhoukl  be  tempered 
in  the  hands  of  thofe  tribunals  which  have  a  right  to 
entertain  and  apply  them ;  for  no  man  can  deny  that 
a  ftate  may  recede  from  its  extreme  rights,  and  that  its 
fupreme  councils  are  authorized  to  determine  in  what 
cafes  it  may  be  fit  to  do  fb,  the  particular  captor  having  r 
in  no  cafe  any  other  right  and  title  than  what  the  ftate 
itfelf  would  poflefs  under  the  fame  falb  of  capture. 
But  I  ftand  with  confidence  upon  all  fair  principles  of 
reafon, — upon  the  diftinct  authority  of  VatUlj  upon  the 
inftitutes  of  other  great  maritime  countries,  as  well  as 
thofe  of  our  own  country, — when  I  venture  tb  lay  it 
down,  that  by  the  law  of  nations,  as  now  underftood,  a 
deliberate  and  continued  refiftance  to  fearch,  on  the  part 
of  a  neutral  veffel  to  a  lawful  cruifer,  is  followed  by  the 
legal  confequence  of  confifcation." 

Having 

[a)    Art.  12,  vid.   Tburloe's  ftate  papers,  vol.  I,  p.  424.— «• 
(b)  Lord  Clarendon's  life,  p.  242. 
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Having  fully  confidered  the  cafes  of  the  forfeiture  of 
neutrality  by  a  refinance  to  vifitation  and  fearch,  we  now 
proceed, 

Secondly,  to  {hew,  In  what  cafes  a  fhip  may  forfeit  her 
neutrality,  by  failing  without  proper  documents  ;  or  by  acting 
in  contravention  of  particular  treaties  made  with  either  of 
the  belligerent  powers. 

The  meaning  of  the  warranty  is,  that  the  fhip  or  goods  The  meaning 
infured  fhall  not  only  be  the  property  of  neutral  perfons,  but  of  ths.  vv* 
aifo  that  they  fhall  be  neutral,  to  thepurpofe  of  being  protected,  the'ftip8  lhaU 
The  fhip  muft  therefore  be  navigated  according  to  the  law  bc  ncutral  '• 
of  nations  %  and  fhe  muft  alfo  be  furnifhed  with  all  the  blingpr&au. 
documents  and  papers  which  are  the  evidences  of  her 
neutrality,  and  of  her  obfervance  of  the  regulations  of 
particular  treaties,  to  which  fhe  is  bound  to  conform. 

It  may  not  be  improper  here  to  enumerate  the  various  Documents  re- 
documents  and  papers,  moft  of  which  are  expected  to  be  S^rnctt" 
found  onboard  of  every  neutral  fhip.  (a) 

1.  The  passport.    This  is   a   permiffion  from    the  Paffport 
neutral  ftate  to  the  captain  or  matter  of  the  fhip  to  proceed 

on  the  voyage  propofed,  and  ufually  contains  his  name  and 

refidence,  the  name,  defcription,  and  deftination  of  the  m 

fhip,  with  fuch  other  matters  as  the  practice  of  the  place 

requires.     This  document  is  indifpenfably  neceflary  for 

the  fafety  of  every    peutral  fhip.     Hubner(b)  fays  that 

this  is  the  only  paper  that  is  rigouroufly  infifted  upon  by 

the .JKarfory.corfairs,  by  the  production  of  which  alone 

their  friends  are  protected  from  infult. 

2.  The  sjea  letter,  or  sea  brief,  which  fpecifies  Sea-letter. 
the  nature  and  quantity  of  the  cargo,  the  place  from 
whence  it  comes  and  its  deftination.     This  paper  is  not 

fo  neceflary  as  the  paffport,  becaufe  that  in  moft  partic- 
ulars fupplies  its  place. 

3.  THE   PROOFS    OF   PROPERTY,  which    OUght   to  fhew    Proofs  of  prop- 
that  the  fhip  really  belongs  to   the   fubjects  of  a  neutral  'at** 
ftate.     If  fhe  appear  to  either  belligerent  to  have  been 
built  in  the  enemy's  country,  proof  is  generally  required 
that  fhe  was  purchafec}  by  the  neutral  before,  or  cap- 
tured 


(a)  Vid.  Hubner  de  la  faif.  da  bat,  Aeut.  par.  1.  ch.  3,  § 
(J)Ubifup. 


3 1  &  Of  Warranties.  [Book  t 

tured  and  legally  condemned  fince,  the  declaration  of 
war ;  and  in  the  latter  cafe,  the  bill  of  f  ale y  properly  au- 
thenticated, ought  to  be  produced. — Even  Hubtier  (a)  ad- 
mits that  thefe  proofs  are  fo  effential  to  every  neutral 
veflel,  for  the  prevention  of  frauds,  that  thofe  which 
fail  without  them  will  have  no  reafon  to  complain  if  they 
are  interrupted  in  their  voyages,  and  their  neutrality  even 
difputed. 

AinjW  Roll*         4.   The  MUSTfcR   Roll,  which  the   French  call  Role 

£  equipage y  contains  the  names,  ages,  quality,  place  of 
rfcfidence,  and  above  all,  the  place  of  birth  of  every  per- 
fon  of  the  fhip's  company.— -This  document  is  of  great 
ufe  in  afcertaining  a  fhip's  neutrality.  It  muft  naturally 
excite  a  violent  fufpicion  if  the  majority  of  the  crew  be 
found  to  coiulft  of  foreigners,  ftill  more  if  they  be  na- 
tives of  the  enemy's  country.       * 

Charter  Party.       5.  The  chirter  PARTY.    This  inftrument  ferves  to 

authenticate  many  of  the  fa£b  on  which  the  proof  of 
the  fhip's  neutrality  muft  reft,  and  is  therefore  extremely 
neceflary. 

Bffl  of  ladinr.        6"  ^HE  *ILL  0F  LADING>  by    which  the  captain  ac- 
f  knowledges  the  receipt  of  the  goods  fpecified  therein, 

and  promifes  to  deliver  them  to  the  conilgnee  or  his  or- 
der. Of  this  there  are  ufually  feveral  duplicates ;  of 
which,  one  is  delivered  to  the  captain,  one  kept  by  the 
fhipper  of  the  goods,  and  one  tranfmitted  to  the  config* 
nee.  This  inftrument,  being  only  the  evidence  of  a  pri- 
vate tranfaction  between  the  owner  of  the  goods  and  the 
captain,  does  not  carry  with  it  the  fame  degree  pf  au- 
thenticity as  the  charter-party. 

Aivoicet.  7"  ^HE  INVOICES»  which  contain   the  particulars  and 

prices  of  each  parcel  of  goods,  with  the  amount  of  the 
freight,  duties  and  other  charges  thereon,  which  are  ufu- 
ally tranfmitted  from  the  fhippers  to  their  factors  or  con- 
fignees.  Thefe  invoices  prove  by  whom  the  goods  were 
Shipped,  and  to  whom  configned.  They  carry  with  them, 
however,  but  little  authenticity,  being  eaflly  fabricated 
where  fraud  is  intended. 

8.  The 

fa)  Ubi  fup. 
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8.  The  log  book,  or  {hip's  journal,  which  contains  Log-book, 
an  accurate  account  of  the  (hip's  courfe,  with  a  fhort 
hiftory  of  every  occurrence  during  the  voyage.  If  this 
be  faithfully  kept,  it  will  throw  great  light  oh  the  ques- 
tion of  neutrality.  If  it  be  in  any  refpect  fabricated, 
this  may  in  general  be  eafily  detected* 

-  9.  The  bill  of  health,  which  is  a  certificate  prop-  fcillof  health. 
erly  authenticated,  that  the  fhip  comes  from  a  place 
where  no  contagious  diftemper  prevails,  and  that  none 
ef  the  crew,  at  the  time  of  her  departure,  were  in- 
fected with  any  fuch  diftemper.  This  bill  of  health  is 
generally  found  on  board  of  fhips  coming  from  the  Le* 
vant ;  or  from  the  coaft  of  Barbary,  where  the  plague  fo 
frequently  prevails. 

Upon  the  fubject  of  the  fhip's  documents,  it  is  to  be    fcmthewantof 
bbfefved  that,  though  by  the  law  of  nations  the  want  of  anyofthefepa- 

-  r   .     r  11  «  /-.        pcrsisonlyprc- 

tome  of  thefe  papers  may  be  taken  as  ftrong  prefumpUve  fumptive   evi- 

evidence,  yet  the  want  of  none  of  them  amounts  to  conclu-  <kn*c  a^inft ■* 

Jive  evidence,  againft  a  fhip's  neutrality.  t)r. 

It  has  already  been  faid»  that  a  ihip  warranted  neutral,  a  ihip  warrw 
muft  be  neutral  to  the  purpofe  of 'being  protected ;  {he  muft  ***     ,  antral 
therefore  be  navigated,  not  only  according  to  the  law  of  gated  accord- 
nations,  but  alfo  in  conformity  to  the  particular  treaties  *?£ t0  ^  \r?*r 
iublilting  between  the  country  to  which  fhe  belongs  and  &c  is  bound, 
the  belligerent  ftates.     A  ihip  warranted  neutral  muft: 
therefore,  in  order  to  fulfil  the  warranty,  not  only  belong 
to  the  fubje&s  of  fome  neutral  ftate,  but  alfo  have  all 
the  requisites  to  entitle  her  to  the  privileges  and  immuni- 
ties of  fhips  belonging  to  that  ftate.     The  following  cafe 
will  fhfcw  that  the  want  of  any  of  thefe,  for  any  part  of 
tie  voyage  i/ffured,  though  it  only  fubje&s  the  Ihip  tofearcb 
and  detention,  will  difcharge  the  infurer. 

An  infurance  was  made  on  the  fhip  Atlantic,  <c  At  and  a  ft'   '  f    a 

u  from  London  to  Guernfey,  from  thence  to  the  coaft  of  from  a.  to  b. 

"Africa,  during  her  ftay  and  trade  there,  and  at  and  t^^Tnd"^ 

w  from  thence  to  her  port  or  ports  of  difcharge  in  all  or  wirrancedyfw- 

"  any  of  the  Britijh  Wejl  India  ijlartds  and  America.     The  ^ZVo^Tlo 

<c  Ihip  and  goods  on  board  warranted  American  property."  £.  without  the 

— In  an  action  on  this  policy  to  recover  a  total  lofs  by  K  ^  t! irc1n,r~ 

capture,  it  appeared,  "  That  the  Atlantic  was  an  American  ty      between 

li  T»  —  met  tea.  At 

I  l   T  J?,     flic 


pro- 
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cures  fuch  a 
paffport,  but  is 
•fterwardscap- 
turcd  by  the 
French  on  her 
paflage  to  C. — 
The  infured 
cannot  recover 
for  this  loftf 
though  at  the 
time  of  the 
capture,  the 
proper  paflport 
was  on  board, 
and  though  the 
fhip  ought  not 
to  have  been 
condemned  by 
the  French  as 
prize;  becaufe 
(he  did  not  fail 
with  all  icqui- 
fites  to  entitle 
her  to  the  priv- 
ileges of  an  A- 
mericati  {hip. 

Mich  v.  Parker ; 
7  T.  R.  705,  S. 
C.    EJjf>.    Rep. 

*«5- 
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If  a  &ip  infur- 
ed be  not  in  a 
proper  cona- 
tion for  failing, 
during  only  a 
fart  of  the  voy 
age,  nothing 
that  happen* 
afterwards  can 
better  her  orig- 
inal   fituatioji. 


fhip,  the  property  of  the  plaintiff,  a  native  and  citizen 
of  the  United  States,  and  that  the  goods  on  board  were 
American  property.    That,  by  the  treaty  of  177$,  be- 
tween France  and  the  United  States,  k  was  agreed,  « That 
the  fhips  and  veffels  belonging  to  the  fubje&s  of  either 
ally,  fhould  be  furnifhed  with   fiea-lettsts  or  paffports, 
in  a  form  prefcribed,  expreffing  the  name,  property, 
and  bulk  of  the  fhip,  and  the  name  and  place  of  habi- 
tation of  the  matter  ;    and  that,  if  the  ihips  of  Che  fub- 
jecls  of  either  ally  fhould  be  met  with  at  fca  by  the 
fhips  of  war  of  the  other,  faeh  (hips  of  war,  for  the 
avoiding  of  any  diforder,  fhotrld  remain  out  of  cannon 
fhot,  and  might  fend  their  boats  on  board  the  neutral 
merchant  (hip,  to  the  number  of  two  or  three  men  only, 
to  whom  the  mafter  of  fuch  fhip  fhould   exhibit  his 
paffport.     And  that  fuch  fhip,  on  (hewing  fuch  paffport, 
fhould  be  at  liberty  to  purfue  her  voyage,  fo  as  it  fhould 
not  be  lawful  to  moleft,  fearch,  or  give  chafe  to  her, 
or  force  her  to  quit  her  intended  courfe :' — That  when 
the  fhip  failed  from  London   for  Guernfey,  this   country 
was  at  war  with  France  ;  but  fhe  had  not  then  on  board 
any  paflport,  made  out  according  to  the  form  prefcribed 
by  the  treaty;    but  that  when  fhe  failed  from  Guerhfeyf 
and  until  her  capture,  fhe  had   fuch  paffport  on  board, 
which  was  exhibited  to  the  captain  of  the  privateer  at  the 
time  of  her  capture." — The  only  queftion  was,  whether 
the  warranty,  that  thejhip  and  goods  were  American  prop- 
erty,    had     been     complied    with. — The    court    were 
clearly  of  opinion  that  it  was  not  complied  with ;  and 
♦therefore,  that  the  plaintiff  was  not  entitled  to  recover.— 
Lord   Kenyon  faid,    « On  the  trial,  I  gave  my  opinion 
ftrongly  in  favour  of  the  defendant,  and  I  have  no  re- 
luctance in  faying  that  I  continue  of  the  fame  opinion. 
Nothing  can  be  clearer  than  this,  that  if  a  fhip  infured 
be  not  fea-worthy,  or  in  a  proper  condition  for  failing, 
during  any  part  of  the  wyage,  nothing  that  happens  after- 
wards can  better  her  original  fituation.     By  the  treaty 
between  France  and  America,  it  is  agreed  that  the  fhips 
and  veffels  belonging  to  the  fubjefts  of  either  ally  muft  be 
furnifhed  with  fea-letters  or  paffports.     Now  I  think  the 

warranty 
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warranty  in  this  policy,  that  the  fhip  was  American  prop-  The  warranty 

erty*  is  not  fatisfied  merely  by  {hewing  that  in  fa&  fhe  £  not  f*f ^ 

was  American  prtyerty.     When  thefe  parties  entered  in-  ftewing    that 

to  the  contrail  of  infurance,  the  underwriter  was  to  be  *hc  A"1*/!: 

.  .  lured    in    fadt 

ustriemruned  ta  a.  certain,  extent  under  this  warranty  :  The   belonged  to  a 
fhjp  was  not  only  not  to  be  liable  to  rifles  ari£ng  from  her   ncuIritl- 
not  beiag  American-  property,  but  fhe  wa&  not  to  be  liable 
to  any  inconvenience  or-  impediment  m  her  voyage,  from 
her  not  being  in  the  condition,  required  by  the  treaty  with 
France.    The  queftion  here  is,  whether  or  not  this  fhip 
was  in  fuch  a  taxation  as*  to  be  entitled  to  all  the  privi- 
leges of  an  America*  flag :  I  think  &e  was  not.     It  is 
true,  perhaps,  that  the  French  had  no  right  to  confiscate 
th%  fhip  forgot  having  the  paffport  on  board,  if  in  fact 
it  were  proved*  that  fhe  was  an  American  fhip.     But,  un- 
der the  terms  of  this  treaty,  the  French  had  a  righl  to  do 
certain  a&s  which  they  could  not  have  done,  according 
to  the  treaty,  if  the  paffport  had  been  on  board  \  for  then 
the  French  fhips  were  not  to  come  within  cannon  {hot,  nor 
to  chafe  or  drive  her  out  of  her  courfe  ;  and  they  were 
not  to  fend  more  than  two  or  three  men  on  board.     This 
negative  implies  an  affirmative,  that  in  cafe  fhe  had  no 
paffport  on  board,  the  French  would  have  been  guilty  of 
no  infraction  of  the  treaty,  if  they  had  forced  this  ihip 
out  of  her  courfe.    By  this  contract  it  is  intended  that  the 
underwriter  fhould  not  be  liable  to  fuch  rifks  :  But  the 
fhip  was  in  fa&  fubjeel  to  thefe  rifks  and  inconveniences 
through  the  neglect  of  the  mfured,  becaufe  he  did  not 
do  all  that  was  required  by  the  treaty.     Might  not  this  If  a  (hip,  for 
fhip  have  been  carried  into  a  French  port,  and  the  voyage  *^L°f  l*£m 
been  thereby  delayed  for  want  of  this  paflport,  though,  merit,   merely 
perhaps,  ultimately/  fhe  would  not  have  been  liable  to  [f^f  *£™ 
confifcation  ?  And  is  not  that  a  greater  rifk  than  the  un-  into  the  port  of 
derwriter  engaged  to  infure  againft,  in  the  cafe  of  a  fhip  ^e  £j^Jj^£ 
warranted  American  /  It  is  true  that  the  lofs  did  not  hap-  warranty. 
pen  in  conference  of  the  fhip's  not  having  a  paflport, 
but  ftill  the  underwriter  was  put  to  greater  rifk  than  he 
would  have  been  put  to,  if  the  fhip  had  had  this  docu- 
ment on  board." — Mr.  Juftice  AJbttrft  faid, — «  The  war- 
ranty 


_  >         * 
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A     warranty  ranty   that   the    (hip   was    American    docs    not    merely 

brand  <£«  mean  that  flie  was  4merican-butlt,  but  that  flie  was  en- 
not  merely  titled  to  all  the  privileges  and  indemnities  of  an  American* 
mean  that  (he  ^      otherwife   it  makes   a1  diffeierice  in  the  value  of 

was  built  in  the  r* 

neutral    ftate,  the  rift  j  and,  to  entitle  her  to  thefe  privileges,  fhe  ought 
but  that  foe  ii  t     jiave  j^    a  paffport ;    and  if  the  underwriters  had 

entitled    to  all  Vi  *  i  t. 

the    indemni-  been  informed  that  fhe  could  not  have  one  on  board,  in 
^5»^t^{hiP*  the  firft  part  of  the  voyage    from  London  to  Guemfey9 

perhaps  he  would  not  have  infiired  for  the  fame  premium. 
— Mr.  Juftice  Grofe  thought  the  principle  eftablifhed  m 
the    cafes  of   De  Hahn  v.  Hart!ey,'{a)   and    Barzilkiy  v. 
Lewis  (b)    muft  decide  this. — Mr.  Jtfftice  Lawrence  faid, 
that  the  finding  of  the  jury,  « that  the  fliip  was  American 
property/'  did  not  amount  to  a  finding,  that  the  war- 
ranty had  been  compfted  with*     That  if  the  meaning  of 
the  Warranty  was,  that  the  {hip  was  entitled  to  all  the 
privileges  of  an  American  flag,  which  he  thought  the  fair 
conftruftkm  of  the  policy,  then  the  warranty  was  not 
complied  with. 
But     neutral*       But  in  every  maritime  war,  the  belligerent  powers  take 
are  not  bound    upon  themfelves  to  make  various  marine  regulations,  adapt*- 
rrguMons"0    ^  t0  their  own  refpeclive  flotations  and  intereffc;  but 
made  by  belli-  often  contrary  to  the  law  of  nations,  and  ioconfiftent  with 
r^to "thTkw  tlie  independence  of  other  ftates.     And  though  it  may 
of  nations..         be  prudent  for  the  fubjecls  of  neutral   ftates,  which  are 

unable,  or  unwilling,  to  contend  with  fuch  belligerent  pow- 
ers, to  conform  to  thefe  regulations,  for  their  own  fafety, 
yet  it  feems  to  be  now  fettled,  that  they  are  not  bound  by 
them ;  and  therefore,  a  condemnation  avowedly  grounded' 
on  the  non-obfervance  of  them,  will  not  amount  to  proof 
of  the  forfeiture  of  the  warranty. 
If  a  fhipbecon-  If,  therefore,  a  fhip  be  condemned,  by  a  foreign  court 
demned  forfor-   Qf  admiralty,  for  having  forfeited  her  neutrality,  and  the 

fating  her  net*-  J  °  ' 

traht>,  and  up-  aft  for  which  fhe  has  been  fo  condemned,  appear  on  the 
cm  the  face  of  face  Qf  tyie  fentence  not  to  amount  to  fuch  forfeiture, 

(he  fentence  it       .  * 

appear  not  to  be  either  by  the  law  of  nations,  or  particular  treaties,  the 
J  ^lcaufe  of  fentence  wjn  not  be  Conclufive  to  falfify  the  warranty* 

forfeiture ;  this  J  J 

fentence    will    lhis  was  determined  in  the  following  cafe. 

notbeconclu-  A  fhijl     • 

(a)  Sup.  2 jo. — (b)  Inf.  323. 
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A  ihip  was  warranted  Portugueze ;  and,  being  taken  A  ihip  war* 
by  a  French  privateer,  was  condemned,  becaufe  Jhe  had  an  ™  ^  ,^jj^ 
Englifb  fupereargo  on  board.— In  an  action  on  the  pol-  dcmned  by  the 
icy,  it  appeared  that  the  French  government  had  lately  n^had  ^aa 
made  an  ordinance,  declaring  all  fhips  liable  to  capture,  £*zt>/i  taper* 
where  the  fupereargo  was  the  fubject  of  a  ftate  at  war  "2nt^bioi! 
with  France*— The  plaintiff  obtained  a  verdict,  and  upon  Fmcb  ordj- 
a  motion  for  a  new  trial,  the  court  determined  that  the  ordinance  bJ 
warranty  was  not  falfified  by  this  condemnation,  and  that   fog  contrary  to 

the  plaintiff  was  entitled  to  recover Lord  Mansjield&id j    JllJ^if  fall 

— "  This  is  an  arbitrary  and  oppreffive  regulation,  contrary   tence  does  not 
to  the  law  of  nations*     But  as  neither  the  infured  nor  the   ^?  ^  wir" 

underwriters  knew  any  thing  of  it,  neither  of  them  was      

guilty  of  any  fault.     If  the  infured  had  known  of  it,  he   jJf^lJ.JSj 
might  have  taken  care  to  conform  to  it :  If  the  under-   a*  c.  III.  MS. 
writers  had  known  of  it,  they  ought  to  have  inquired   kG/ari  36a* 
who  was  to  be  fupereargo.    Both,  however,  being  in- 
nocent, the  underwriters,  who  take  the  riik  upon  them- 
felves,  ought  to  be  liable  for  the  lofs.     It  muft  be  a  fraud- 
ulent concealment  to  vitiate  a  policy.     It  is  remarkable 
that  neither  party  has  faid  any  thing  of  the  treaties  be- 
tween France  and  Portugal*1 

This  laft   obfervation   {hews  that  if   the  having  an    But  if  a  (hip  1>e 
Envlifh  fupereargo  on  board  had   been  contrary  to  any   not  "avi«at<** 

*«'.        *  °  _  J  J     according  to  the 

fubfifting  treaty  between  France  and  Portugal,  the   con-   fubfifting  trea- 
demnation  would  have  been  juft,  and  the  fentence  con-   "*•    bctwc«* 

.  the  country  to 

clufive,  to  fhew  a  forfeiture  of  the  (hip's  neutrality*  which  fhc  be- 
The  following  decifion  will  ferve  to  confirm  this  doc-  {^Jf^  ** 
trine.  ftate,  foe  will 
A  ihip  was  infured  from  Liverpool  to  Amjlerdom,  «  wr-  ™«* hcr  nc«- 
*  ranted  Dutch  property}  and  was  captured  by  the  French,  a  ihip  war- 
carried  into  St.  Makes,  and  there  releafed  as  being  Dutch  ranted  J****** 
property;  but  upon  appeal  to  the  council  of  ftate  at  becaufe fhe had 
Paris,  flie  was  condemned  as  prize,  by  the  name  of  The  not  tl}c  ncccff*- 

.  ry    documents 

Three  Graces  of  Liverpool.— In  an  a&ion  on  the  policy,  it    to  prove  her  to 

appeared  that  the  fliip  had  been  originally  a  French  priva-  ^gfuch;"c°tr^ 

teer,  called  VAimahle  Agathie,  which  was  taken  by  an  treaty  of    u- 

Englijb  privateer  and  carried  into  Liverpool ;  and  being  [^^^^ 

condemned,  flie  there  got  the  new  name  of  The  Three  parties.—  ThU 

Grocer* 
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fijfiEct      the   Gratis.     A  merchant  at  Liverpool  bought  her  for  a  houfe 
*"*"  y*  at  Amflerdam,  from  whence  a  Z)»fc£  pais  or  fea  brief  was 

JtarniiUy     t.  fent  for  her,  tranfiating  her  new  name  into  Dutch,  ae« 
Trln"a»G!iL  cording  to  the  treaty  of  Utrechu    She  failed  from  Liver- 
Ms.  s.  CiVi  ^j/,  under  a  ZXmv,  who  was  her  captain   and  a  crew 
confiftiag  of  16,  of  whom  five  were  French*  who  had 
been  prifoners  of  war,  and  were  returning  home,  four 
Danes*  two  Swedes,  one  Dutch,  one  Portuguese,  one  2fai»- 
burgber,  one  Norwegian,  and  one  i>*£/2>.     It  appeared  in 
evidence  that  by  a  French  ordinance  it   was  provided*' 
*  That  fhips  originally  belonging  to  the  enemy,  and  pur* 
chafed  by  neutrals,  are  not  confidered  as  domiciled  till 
they  have  been  within  fome  port  of  the  neutral  nation  i 
and  that  a  pafs  fhould  be  deemed  fraudulent,  unlefs  the 
{hip  had  been  in  the  port  from  whence  it  had  been  ob- 
tained.'    And,  by  another  ordinance,  two-thirds  of  the 
crew  were  required  to  be  fufye&s  of  the  neutral  (late* 
Some  of  the  crew  fwore  they  were  hired  by  Engli/bmcti* 
and  that  both  fhip  and  cargo  were  Englijb  ;  that  when 
the  fhip,  which  took  them,  came  in  fight,  the  captain 
failed  back  towards  the  Englijb  coaft :   But  one  of  the 
crew  having  informed  him  that  the  fhip  in  fight  carried 
Englijb  colours,    he  refumed  his  courfe.     The  plaintiff 
was  nonfuited  on  the  ground   that  the  decree  of  the 
court  of  appeal  was  decifive  to  prove  that  the  warranty 
was  falfe.— Upon  a  motion  for  a  new  trial,   the  court 
concurred    in   that   opinion,   and   that  the   policy  was 
void. — Lord    Mansfield    faid, — "The    warranty  meant 
that  the  fhip  was  Dutch,  to  the  purpofe  of  being  protected  * 
and  the  fentence  of  the   court  of  appeal  in  France  is 
conclulive.     The   queftion   then  is,  what  the  fentence 
means*     The  fhip   is  condemned   as  not  being  Dutch. 
The  warranty  was,  that  fhe  was  Dutch,  which  was  falfe. 
The  law  of  nations  is  founded  in  eternal  principles  of 
Neotralsought,  Juface- — But  in  every  war,  the  belligerent  powers  make 
for  their  own   particular  regulations  for  themfelves,  which  being  no  part 

fafeey,  to  take    rr  _6  ,        •  r  •  j 

notice  of  the  of,  or,  perhaps,  repugnant  to,  the  law  ot  nations,  do 
re^"ui°n8  not  bind  other  dates  :  But  other  ftates,  though  not  bound 
belligerent         by  them,  muft  take  notice  of  them  for  their  own  fafety. 

powers,     even  In 

tho'  repugnant 
to  the  la\?  of 
nation*. 
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In  this  cafe  the  innared  warranted  this  (hip  to  be  Dutch, 
and  they  knew  they  muft  conform  to  the  marine  regu- 
lations of  France.  The  infurers  took  the  rifle  upon  this 
warranty ;  but  when  it  is  fifted  in  the  French  courts,  it 
turns  out  that  (he  has  not  the  requisites  of  a  Dutch  {hip, 
her  pais  not  being  agreeable  to  the  treaty  of  Utrecht  ,•  and 
it  Should  appear  to  have  been  made  on  the  oath  ~fef  the 
captain.  If  the  fentence  had  gone  on  a  ground  collateral 
to  the  property,  the  plaintiff  would  have  been  permitted 
to  go  into  evidence  to  {hew  the  truth  of  the  warranty ; 
and  fo  it  was  holden  in  Mayne  v.  Walter :  [a)  But  this  con- 
demnation went  on  the  ground  that  flie  was  not  com- 
pletely documented,  as  a  Dutch  fliip. 

The  doftrines  contained  in  the  two  foregoing  cafes   The  two  lift 
feem,  at  firft  fight,  to  be  rather  at  variance  :    But  a  little   '***  Ja$Z 
attention  will  {hew  that  there  is  a  material  difference  be-   reiult  of  both 
tween  the  circumftances  of  the  one  and  of  the  other.   ftate(1# 
In  the  latter,  firppofing  the  (hip  to  have  been  Dutch  prop- 
erty, the  owner,  if  not  bound  to  know  the  regulations 
made  in  France  on  the  fubjeft  of  Dutch  {hips,  ought   at 
leaft  to  have   known  what  documents  every   Dutch  fhip 
was  bound   to  have  by  the  treaty  of   Utrecht,   to   which 
the  ftates  of  Holland  were  parties.     And  it  muft  be  taken 
as  a  rule,  that  the  party  warranting  muft  be  completely 
documented.     Lord  Mansfield,  it  is  true,  fays  that  though 
other  ftates  are  not  bound  by  the  particular  regulations 
made  by  belligerent  powers,   againft  the  law  of  nations, 
yet  they  muft  take  notice  of  them,  for  their   own  fafety ; 
and  from  this  expreffion  it  might  be  reafonably  inferred 
that  he  was  of  opinion  that  the  non-obfervance  of  thefe 
regulations  would  amount  to  a  forfeiture  of  neutrality. 
But  he  exprefsly  fays,  that  the  ground  of  the  condemna- 
tion in  that  cafe  was,  that  the  (hip  was  not  completely 
documented  as  a  Dutch  {hip,  according  to  the  treaty  of  . 
Utrecht.     In  the  former  cafe,  there  was  no  defeft  of  doc- 
uments :  The  only  ground  of  the  condemnation  was  the 
non-compliance  with  a  French  regulation,  then  lately  made 

againft 

{a)  Sup.  323. 


326  Of  Warranties.  [Book  L 

againft  the  common  rights  of  all  nations.     To  this  regu- 
lation the  Portuguese  were  no  parties •,    and  the  infured 
were  not  more  likely  to  be  informed  of  it  than  the  urw 
derwriters.— The  refult,   however,  of  Lord  Mansfield's 
opinions  delivered  in  both  cafes,  feems  to  be,  that  when 
a  belligerent  makes  particular  marine  regulations  for  its 
own  benefit*  affecting  neutral  ftates,  but  repugnant  to 
the  law  of  nations ;  there,  though  thofe  neutral  dates  are 
not  obliged  to  obferve  them  $  yet,  as  it  muft  be  fuppofed 
that  the  power  which  made  them,  is  determined,  at  all 
hazards,  to  enforce  them,  it  is  the  duty  of  an  infured, 
who  warrants  his  flxip  or  goods  to  be  neutral  property^ 
if  he  has  any  knowledge  of  fuch  regulations,  to  conform 
to  them ;    in  order  to  make  himfelf  a  neutral    <  to  the 
*  purpoft  of  being  prote&ed ;'  or  at  leaft  difclofe  to  the  un- 
If  the  infurcr  derwriters  his  non-conformity. — And  if  the  infurer,  on 
knows  of  fuch  ^  other  hand,  has  any  knowledge  of  thefe  regulations, 
fhould  apprifc  he  ought  to  warn  the  infured  of  his  danger,  and  inform 
the  infured  of  himfelf  whether  the  infured  means  to  conform  to  them* 

his  danger.  _ 

But  if  both  are   But  if  neither  has  any  knowledge  of  them,  a  condemna- 
lgnorant      of  t*on  Qf  a   foreip>n   court  of  admiralty,  founded  on  the 

them,  a  foreign  r  .  / . 

fentence       of  breach  of  them,  .  will  not  prove  a  forfeiture  of  the  war- 
condemnation . 

for    not    con-    T*ntY' 

forming       to       Some  time  after  thefe  deciuons,  a  cafe  (a)  came  before  a 

be^condufive  ver7  eminent  and  learned  judge,  at  ntfi  prius,  in  which 
to  prove  a  for-   he  ruled  that  a  fentence  of  condemnation,  by  a  foreign 

court  of  admiralty,  was  conclusive  againft  the  warranty, 
though  founded  on  the  mere  want  of  a  document  re- 
quired by  an  ordinance  which  was  not  binding  upon 
any  neutral  (late.  But  this  decifion  has  been  fince  over* 
ruled,  and  the  noble  and  learned  judge  has  himfelf  de- 
clared his  difapprobation  of  it.  (b)  As  it  cannot,  there- 
fore, be  now  considered  as  any  authority,  it  is  unnecef* 
fary  to  take  any  farther  notice  of  it  in  this  place. 

In  the  following  cafe,  which  has  been  lately  de- 
cided upon  great  consideration,  and  upon  a  review  of 
all  the  former  authorities  on  this  point,  the  line  has 
been  ably  and  accurately  drawn  between  thofe  fentences 

of 


(a)   De  Souza  v.  Ewer,   Pari  360.— [b\    Vid.  8  T.  R- 


Chap. VIII.  §  5.]        Neutral  Property.  %if 

of  foreign  courts  of  admiralty^  which  muft  be  taken  to" 
be  conclufive  againft  the  warranty,  and  thofe  which  are 
not  conclufive,  but  leave  the  queftion  of  neutrality  open, 
for  difcufiion  in  our  courts. 

An  infurance  was  made  on  goods  on  board  the  fhip  A    fliip  war* 

Juliana,  "warranted  a  Dane;'  at  and  from  London  to  ™tcd   D*n'f 

*r  '  m  Jt  js  captured  by 

Teneriffe* — In  an  action  on  this  policy  to  recover  for  a  lofs  the  /*•?«<£,  and 

by  capture,  it  appeared  that  the   Juliana  was  a  Danifli  ^ccm^auf* 

Jbip  ;  the  property  ^  Danifli y ubjetls  s    that  fhe  failed  from  the   '   captain 

Copenhagen  to  London  with  a  partial  cargo,  and  there  took  wa8,-*Th' "^ 

on  board  a  quantity  of  goods  on  account  of  the  owners  frntence     not 

of  the  fhip,  and  alfo  the  goods  on  which  the  infurance  ***"£  fomid«j 

was  made ;    and,  having  taken  out  clearances  for  Gucrn-  chat   the  (hip 

fey  and  Madeira*  fhe  failed  on  the  voyage  infured,  was  w"  ™°e  *  -?** 

captured  by  a  rrench  privateer,  and  carried  into  Bour-  only     becaufe 

deaux :  That  during  the  voyage,  and  at  the  time  of  the  fhe  had   been 

s,  rii  navigated  con- 

capture,  the  Juliana  had  on  board  every  document  ufually  trary     to     a 

carried  by  Danilb  fhips  :  That  Egglefion,  the  mafter,  was  Fttnch  .   6rdi" 

•  r    a      t      j  ?•      j    •        t^  /        1     .  nance,  docs  not 

a  native  or   Scotland,  not  naturalized  in  Denmark ;    but  fajfify  the  war- 
on  the  6th  of  OcJobcr  1794,  pofterior  to  the  war  between  ranty- 


England  and  France,  he  obtained  letters  of  burgherfhip  Pollard  v.  BtU% 
in  Denmark,  but  had  no  domicil  there  :  That  the  fhip  8  T-R<  343* 
and  cargo  were  condemned  as  prize  by  the  tribunal  of 
commerce  of  Bourdeaux  ;  and  this  fentence  was  confirmed 
upon  appeal  to  the  civil  tribunal  of  La  Girondc.  In  thefe 
two  fentences  were  recited  feveral  French  ordinances,  par- 
ticularly one  in  1778,  by  which  it  is  declared  that  all 
fliips  fhali  be  confifcated,  wherever  there  fhall  be  found 
on  board  a  fupercargo,  merchant;  commiflary,  or  chief 
officer,  being  an  enemy 5"  and  it  appeared  that  the  fhip 
was  ultimately  condemned  for  a  violation  of  that  ordi- 
nance, the  captain  being  a  Scotchman.  .  Upon  appeal  to 
the  fupreme  tribunal  of  caffation  at  Paris,  the  former 
fentences  were  confirmed,  upon  the  ground  that  the  maf- 
ter was  born  in  Scotland,  and  an  enemy  ;  and  that,  as  his 
denization  in  a  neutral  country  was  not  juftified  accord- 
ing to  law,  bis  quality  of  enemy  fujfeed  to  legitimate  the 
prize ;  and  the  court  condemned  him  to  pay  a  fine  of 
150  franks. — Upon  this  cafe,  it  was  objected  on  the 
part  of  the  defendant,  that  the  fhip  was  proved,  by  the 

fentences 

Uu 
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Sentences  of  the  French  courts,  not  to  be  Danijh,  as  (he 
was  warranted  to  be. — But  the  court  were  unanimoully 
of  opinion  that  the  warranty  was  not  falflfied  by  theft 
fentences,  and  that  the  plaintiffs  were  entitled  to  recover. 
-•-Lord  Kenyon  faid \ — M  It  is  true  that  the  meaning  of  the 
warranty  was  not  merely  that  the  .fliip  was  Danijh 
built,  but  that  fhe  fhould  be  circumftanced  during  the 
Though  the  voyage  as  a  Danijh  fhip  ought  to  be.  This  is  one  of 
fentence  of  *  tjie  numberlefs  queftions  that  have  arifen  in  confequence 

foreign     court  .  * 

of  admiralty  bo   of  the  extraordinary  fentences  of  condemnation  pafled  by 

?fcein  of  °\  *  ^e  courts  °^  admiralty  in  France  during  this  war,  which 
der,  and  mini-  have  all  proceeded  on  a  fyftem  of  plunder.  But  ftill, 
fell    ujuftict,  untj|  tyie  leoriflature  interferes  on  this  fubjeft,  we,  fktinjr 

yet  our  courts    #  ©  .  . 

of    Uw    art   in  a  court  of  law,  are  bound  to  give  credit  to  the  fen* 

credit  to  their  tences  °^  courts  or"  competent  jurifdiftion.  If,  therefore, 
fcateucet,  in  this  inftance,  the  French  courts  had  condemned  this 

fliip,  on  the  ground  that  fhe  was  Danijh  property,  we 
fhouid  have  been  concluded  by  that  fentence  in  this  ac- 
tion, and  muft,  however  reluftantly,  have  given  judgment 
for  the  defendant.  This  is  proved  by  the  different 
authorities,  and  fupported  by  reafon.  The  courts  of  ad- 
miralty profefs  to  proceed  on  the  law  of  nations,  and 
fuch  treaties  as  particular  ftates  have  agreed  fhall  be  in- 
grafted on  that  law.     But  I  concur  with  Lord   Mans- 

ftate^anadd  <fi*^  in  °Pm*on>  *kat  lt  *s  not  competent  to  any  individual 
to  the  law  of  ftate  to  add  to  the  law  of  nations  by  its   own  arbitrary 

nations  by  its  orcjinances,  without  the  concurrence  of  other  ftates.  (a) 
own    ordinaa-  J  v  ' 

cea.  That  is  the  ground  on  which  this  cafe  muft  be  decided. 

Now  let  us  fee  what  was  the  foundation  of  the  condemna- 
tion in  the  French  courts  ?  It  is  ftated  in  one  of  the  fen*, 
tences,  that  by  their  own  ordinances  all  fhips  are  to  be  con- 
fifcated  "  whenfoever  on  board  thefe  fhips  fhall  be  found  a 
fupercargo,  merchant,  commiflary,  or  chief  officer,  being 
an  enemy ."  But  I  fay  that  they  had  no  right,  by  making 
fuch  an  ordinance,  to  bind  other  nations.  Then,  was 
the  fliip  in  queftion  condemned  on  the  ground  that  fhe 
was  not  Danijh  property  ?  Certainly  not.  It  appears  clear 
beyond  all  doubt  that  fhe  was  at  leaft  condemned  on  the 

ground 


(a)  Vid.  Bird  v.  Appkton,  8  T.  R.  $6t< 
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ground  that  the  captain  was  one  of  thofe  perfons  whom 
by  their  own  ordinances  only  they  wished  to  profcribe. 
This  cafe  cannot  be  distinguished  from  that  of  Mayne  v. 
Walter ;  (a)  though,  even  without  the  authority  of  that 
cafe>  I  Should  have  had  no  hesitation  in  deciding  in  favour 
of  the  plaintiff.      On  the  whole,  therefore,  I  am  of  opin- 
ion, that  though  we    Should   have  been  concluded  by 
that  fentence,  if  the  Ship,  contrary  to  juftice,  had  been 
condemned  as  not  being  Danijh ;  yet,  as  the  courts  abroad 
have  endeavoured  to  give  other  fupports  to  their  judg- 
ment, which  do  not  warrant  it,  and  have  Stated,   as  the 
foundation  of  the  fentence  of  condemnation,  one  of  their 
own  ordinances  which  is  not  binding  on  other  nations, 
this  fentence  does  not  prove  that  the  fhip  in  queAion  was 
not  a  neutral  fhip ;  and  confequently  the  plaintiff  is  en- 
titled to  recover. — Mr.  Juftice  Lawrence  faid,— a  There 
are  two  questions  in  this  cafe  5  firft,  what  is  the  ground 
of  the  fentence  of  condemnation  ;  fecondfy>    whether  it 
falfifies  the  warranty  ;   for  if  it  does,  then,  according  to 
all  the  authorities,  it  is  conclusive  here. — On  the  firft 
queftion,  the  only  ground  of  the  fentence  was,  that  the 
captain  of  the  Ship  was  born  in  Scotland  and  an  enemy  ; 
for  they  fay,  " that  his  quality  of  enemy  fufficed  to  le- 
gitimate the  prize  ;"  and  this  merely  becaufe  it  is  againft 
one  of  their  own  ordinances. — The  next  queftion  is,  wheth- 
er this  has  negatived  the  warranty.    This  warranty  did  not 
induce  any  neceffity  to  Comply  with  die  peculiar  regula- 
tions of  the  belligerent  powers.     For  the  general  rule  for   T*e  law  of  rm- 
judging  and  deciding  whether  a  captured  Ship  be  neutral    t^^rations 
or  not,  is  the  law  of  nations,  fubjett  to  fuch  alterations   made  by  trea- 
and  modifications  as  may  have  been  introduced  by  trea-   for  deciding  all 
ties  :  But  where  the  law  of  nations- has  not  been  varied    queftion*      o£ 
or  departed  from  by  mutual  agreement,  that  is  the  gen- 
eral rule  for  deciding  all  queftions  on  matters  of  prize. 
This  is  clearly  laid  down  in  the  Slate  paper  Signed  by  Sir 
George  Lee,  Dr.  Paul,  the  King's  advocate,  Sir  I).  Ryder, 
and  Mr.  Murray,  then  Attorney  and  Solicitor  General, 

in 


[a)  Sup.  323, 
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in  anfwer  to  the  Pruffian  memorials  concerning  neutral 
Ships  (hould  be    fhips.  U)     When,  therefore,  a  ftate  in  amity  with  a  bel- 

furoilhed  with    1#  .  ,  •      i  «        «  •  r 

fuch documents  hgerent  power  has,  by  treaty,  agreed  that  the  imps  01 
as  the  dates  thcir  fubje&s  fhall  only  have  that  character  when  fur- 
have  by  treaty  ttifhed  with  certain  precife  documents,  whoever  warrants 
agreedtobe  the  the  ihip  to   be  the  property  of  fuch  fubje&,  fhould  pro- 

evidence  of  their       .  *      *        ^  •»'  * 

neutrality.  vide  himfelf  with  thofe  evidences  which  have,  by  the  coun- 

try to  which  fhe  belongs,  been  agreed  to  be  th#  necef- 
fary  proof  of  that  character.  In  requiring  this,  no  diffi- 
culty is   impofed,  of  which  the  infured  is  not  aware, 

But  they  are  not    ancj  which   may  not  be  in  his  power  to  prevent  :  But  to 

bound  to    tur-     #  J  *     #  * 

nifh  thcmfclves  infift  on  his  furnifhing  himfelf  with  every  document  the 
with  every  doc-  belligerent  powers  may  require,  and  to  infift  that  the 
ligcrent  pow-  warranty  is  not  complied  with,  unlefs  the  fhip  be  navi- 
crs  may  aibi- .  gated  according***  their  ordinances  and  regulations,  would 

traruy  require.    °  °  r 

be  to  deprive  the  infured  of  his  indemnity  for  the  want 
of  pdperS,  &c.  of  the  neceffity  of  which  he  may  fairly  be 
prefumed  ignorant,  and  which  papers  it  may  not  per- 
haps be  in  his  power  to  procure  >  for  how  can  the  offi- 
cers of  one  country  be  called  upon  to  grant  that  -which 
the  laws  of  that  country  do  not  require  ?  Thefe  French 
.  decrees  are  regulations  made  with  fome  view  to  the  laws 
of  France,  but  are  not  applicable  to  the  fubjects  of  any 

HonoTtlfcTrl  otlier  C0untl7-  In  examining  the  cafes  decided  on  this 
ticularordinan-  point,  it  will  be  found  to  have  been  fettled  in  many  of 
cesofabciiige-   them,  that  a  condemnation  on  the  particular  ordinances 

rent       power,  * 

docs  not  falfify   ©f  a  belligerent  power  does  not   falfify   a  warranty  of 

JW™iL.  neutralit7'  In  the  c»te  of  Bernardi  v.  Mcttcux,  (A)  the 
Uux,  tonfidcr-    ihip  Jcanna  was  warranted  neutral  ;    the  only  doubt  was, 

whether  fhe  had  been  condemned  as  being  the  property 
of  an  enemy,  or  for  violating  a  French  arret,  by  throwing 
papers  overboard  ;  for  the  one  or  the  other  of  theie 
caufes  flie  was  condemned.  If  (lie  had  been  condemned 
for  the  firft,  namely,  that  fhe  was  not  neutral,  the  plain- 
tiff clearly  could  not  have  recovered,  nor  could  he  have 
recovered  if  fhe  had  been  condemned  on  the  other  ground, 

according 


(a)  Vid.  Collcftunea  Juridica,  i  vol.  33. — (/•)   Doug.  375, 
fup.  294. 
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according  to  the  argument  of  the  defendant  in  this  cafe  : 
But  it  is  clear  that  the  court  did  not,  in  that  cafe,  pro- 
ceed upon  the  argument  ufed  for  the  defendant  in  the 
prefent  cafe,  becaufe  the  plaintiff*  did  recover  in   that 
cafe,  it  not  being  certain  that  the  ground  of  condemna- 
tion was,  that  the  Chip  was  the  property  of  an  enemy. 
But  the  cafe  chiefly  relied  on  by  the  defendant  here  is 
that  of  Barzil/ay  v.  Lewis>  {a)  which  was  decided  on  the    Sar%lliay     ▼. 
ground  of  a  non-compliance  with  the  treaty  of  Utrecht)   Lg*>i*  eonfid- 
and  on  the  fentence  having  condemned  the  fhip  as  En-   tntt^ 
glijb.     According  to  a  manufcript  note  of  that  cafe,  taken 
by  Mr.  Juftice  B  idler y  rather   more   full  than  that  in 
print,  Lord  Mansfield  began  his  judgment  by  ftating  the 
fentence  of  the  court  of  admiralty  as  being  conclufive, 
and  that  the  queftion  was  on  the  moaning  of  it.     He 
afterwards  obferved,  that  the  fhip  was  infured  by  her 
Dutch  name,  and  that  the  underwriters  took  it  for  granted 
that  {he  was  Dutch  ;  but  that,  when  this  was  lifted  in 
France,  {he  appeared  to  have  none  of  the  requifites  to 
£hew  that  fhe  was  neutral  property,  for  fhe  had  never 
been  in  a  Dutch  port,  and  the  fea  brief  was  not  conform- 
able to  the  treaty  of  Utrecht ;    and  he  concluded  by  faying 
that  the  fhip  was  condemned  as  an  Engij/bjhip,  and  that 
it  was  not  open  to  this  court  to  inquire  whether  that 
fentence  were  right  or  wrong.     So  here  if  the  fhip  had 
been  condemned  as  an  Engli/h9  and  not  a  Dani/b  fhip, 
we  fliould  have  been  concluded  by  it.     In  that  cafe  Mr. 
Juftice  Willes  and  Mr.   Juftice  AJhurft  concurred;    and 
Mr.  Juftice  Bullcr  faid,  «  The  firft  fentence  feems  to  be 
on  particular  arrets.     The  fecond  appears  to  go  on  the 
ground  of  property,  for  the  name  is  changed,  and  they 
do  not  go  into  evidence  as  to  the  muftcr-roll  or  fitua- 
tion  of  the  crew  as  to  their  being  more  than  two-thirds 
Englijb.    The  other  ground  is  more  general,  and  majkes  it 
immaterial  whether  it  was  on  the  one  ground  or  the  other ; 
for  if fhe  were  not  fo  documented  as  to  have  the  protec- 
*  tion  of  a  neutral  fhip,  the  warranty  is  not  complied  with. 

It 


(a)  Pari  410.  fup.  323. 
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It  is  true  that  L6rd  Mansfield,  in  the  courfe  of  giving  his 
opinion  in  that  cafe*  ufed  feme  ex£reffions  which  may 
be  applied  to  fuppbrt  the  defendant's  argument  here  \ 
but  it  is  dear  that  the  ground  on  which  he  decided  was 
a  non-compliance  with  what  was  agreed  by  the  treaty 
of  Utrecht  fhould  be  a  neceflary  document  to  prove  the 
(hip  to  be   Dutch  property  \   and  this  wis  the  exprefs 
ground  of  the  opinions  of  the  other  judges.     That  Lord 
Mansfield  could  not,  in  that  cafe,  intend  to  fay  that  a 
non-compliance  with  the  ordinances  o(  France,  not  adopted 
by  any  treaty,  was  a  forfeiture  of  neutrality,  appears  from 
Mayne  v.  WaU  the  cafe  ^f  Mayne  v.   Walter,  where  the  plaintiff  recov- 
ered.-*-He  there  pointedly  fliewed  how  foch  ordinances 
might  become  binding,  by  obferving  that  the  whole  cafe 
turned  upon  the  treaties  between  France  and  Portugal,  about 
which  both  parties  were  filent ;    and  there  it  was  holden 
that  the  circumftance  of  having  an  Englifh  fupercargo 
on  board  was  no  ground  to  defeat  the  plaintiff's  right 
to  recover  on  a  policy  on  a  lhip  warranted  to  be  iV- 
SaiouKi        ▼.  tugueix*      In  a  fubfequent  cafe,  Saloucci  v.  John/on,  {a) 
fidcrcd!     C°D"  ^ere  were  two  grounds  of  condemnation,  one  that  the 
(hip  would  not  ftop  to  be  fearched,  the  other,  that  ihe  had 
not  a  charter-party  on  board,  as  required  by  an  ordinance 
of  Spain.     On  the  latter,  Mr.  J.  Afhurft  faid,  (according 
to  my  own  note,) — « As  to  the  next  queftion;  her  not 
« having  a  charter-party  :    This  clearly  is  not  required  by 
« the  law  of  nations  ;    and  it  appears  by  the  cafe  that  fhe 
'was  a  general  lhip.     And  though  Ihe  afted  contrary 
« to  a  particular  ordinance  of  Spain,  other  nations  are  not 
* bound  to  take  notice  of  fuch  ordinance,  unlefs  in  virtue  of 
<fotnc  treaty  ftdft/ling  between  two  fates,  by  which  they  fub- 
<  mit  to  be  bound  by  it.      That  is  not  the  cafe  here.'     So 
that  the  doftrine  on  which  the  cafe  before  us  is  deter- 
mined was  diftinftly  recognized  there.     The  argument 
of  the  defendant  here  is,  that  the  fentence  of  condemna- 
tion is  conclufive,  on  the   point  that  the  lhip  was   not 
navigated  according  to  the  contraa  between  the  parties. 

—The 


(a)  Park  415.  fup.  301 
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—The  contract  between  the  parties  is,  that  fhe  was  a 
neutral  fhfp  ;  but  the  fentence  has  not  decided  that  point ; 
it  has  only  decided  that  fhe  was  npt  navigated  according 
to  an  ordinance  of  France,  but  that  was  no  part  of  the 
plaintiff's  contract  In  deciding  this  cafe  in  favour  of 
the  plaintiff,  we  do  not  take  upon  ourfelves  to  fay  that 
the  fentence  of  the  French  court  of  admiralty  is  erroneous: 
All  that  we  determine  is,  that  the  French  court  has  not 
decided  that  which  would  felfify  the  warranty  of  neu- 
trality." 

In  the  cafe  of  Bird  v.  AppUton>  which  came  before  the   Oowtaofacimi- 
court  of  King's  Bench,  foon  after  the  above  cafe,  and  which  JeJd  toihTjZ 
has  been  already  fully  ftated,  (a)  Lord  Kenyon  declared  that  /*■*«*•  which 
he  adhered  to  the  opinion  delivered  by  the  court  in  the   particular  trea- 
above  cafe  of  Pollard  v.  Bell  2  and  maintained  as  an  indi£*  **«*  except  at 
putable  proportion,  that  courts  of  admiralty  are  to  proceed  ^^a  to  fucji 
on  the  known  jus  gentium ,  or  on  the  treaties  between  par-  trcatie*. 
ticular  ftates  j  that  fuch  treaties  do  not  alter  the  jus  gentium 
with  refpeft  to  the  reft  of  the  world ;  but  as  between  thofe 
particular  ftates  they  are  confidered  as  ingrafted  on  the  jus 
gentium ;    and  that  one  ftate  has  no  authority,  by  any  or- 
dinance of  its  own,  to  vary  the  general  law  of  nations,  as  to 
other  ftates. 


(*)  Sup.  59,  173. 
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CHAP.      IX. 

Of  Reprefentations. 

The  neceffityof    fV  OOD  faith  Ihould  prefide  in  all  the  tranfaftions  of 
a  ftna  obferv-    Ij  commerce,  and  in  hone  more  than  in  thofe  of  in- 

ance  of    good       ^^^ 

faith  in  mattcn   furance,  of  which  it  is  the  vital  principle.       In  this  con- 
•f  insurance.       tract,  each  party  is  bound  to  conduct  himfelf  towards 

the  other,  not  only  with  integrity,  but  with  the  moft 
unreferved  openneft  and  candour  ;  and  they  ought  mu- 
tually to  difclofe  to  each  other  every  circumftance  which 
can  in  any  degree  affect  the  riik.  It  feldom  happens 
that  any  luch  circumftance  lies  within  the  knowledge  of 
the  underwriter  ;  fraud  is  therefore  feldom  imputable  to 
him,  and  he  is  much  oftener  the  victim  of  his  own  credu- 
lity. But  the  law  watches,  with  a  jealous  eye,  the  conduct 
of  the  infured,  from  whom  the  underwriter  muft,  in  moft 
cafes,  learn  all  the  facts  and  circumftances  from  which  he 
makes  his  calculations,  and  appreciates  the  rifk.  Every 
material  reprefentation  is  confidered  as  forming  an  ingredi- 
ent in  the  contract,  and  every  material  mifreprefentation 
or  concealment  is  therefore  deemed  a  fraud,  and  will  avoid 
it.  We  will  examine  each  of  thefe  important  fubjects  in 
a  feparate  chapter,  beginning  with  rerpefentations.  Un- 
der this  head  we  will  confider, 

1.  What  (hall  amount  to  a  material  reprefentation  ; 

2.  When  a  reprefentation  {hall  be  deemed  fufficiently 
true. 


Sea 
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Sett.  i. 

V 

•  What  jhall  amount  to  a  material  Reprefentaticn. 

•  *  *  * 

A  REPRESENTATION,  ia  tnfurance,  is  underftood.  Reprefent«ioa 
to  mean  a  collateral  ftatement,  either  by  parol  or  in  writ-    ifine^fur*n** 
ing>,of  fuch  facts  or  circumftances  relative  to  the  pro* 
pofed  adventure,  and  npt  inferted  in  the  policy,  as  are 
necetfTary  for  the  information  of  the  infurer,  to  enable 
him  to  form  £  juft  eftimate  of  the  rifle.     Such  repre-, 
flotations  are  often  the  principal  inducement  to  the  con- 
tract* and  afford  the  beft  ground  upon  which  the  premium 
can  be  calculated. 

A  reprefentation  may  be  untrue,  either  wilfully  and 
fraudulently  ;  or,  inadvertently  and  innocently. 

*  A  wilful  mifreprefentation  or,  aligatio  falfi,  in  any  fact    A  mifrqwfc*- * 
or  circumftance  material  to  the  r\Jkt  is  a  fraud  that  will   ut|on  m  » ■"*- 
always  avoid  the  contract. — As  if  an  agent,  knowing  that   yQ^9  thTcotfl- 
a#  fhip  had  failed  from  Jamaica  for  London  on  the  24th   tn&* 
qjt  November,  effect  an  infurance  on  the  voyage,  and  tell  ;    » 

tl*e  underwriter  that  the  fhip  failed  in  December ;  This  is 
a,  fraud,  and  the  policy  is  void,  (a) 

,  And  fuch  mifreprefentation  fo  completely  vitiates  the   And  the  infur- 
policy,  that  the  infured  cannot  recover  upon  it,  even  for   ed  cannot  re- 
a  lofs   arifing  from  a  caufe  unconnected  with  the  fact   policy  even  for. 
0£  circumftance  mifreprefented.     As  if  the   infured  rep-   a  J°ft  arifing 
reXcnt  that  the  fhip  or  goods  infured  are  neutral  property,    uncom)e$ed 
when  in  fact  they  are  enemy's  property  ;  he  fhall  not  re-   with  the  fact* 
cover  even  for  a  lofs  occafiohed  by  fhipwreck.  rcprc  *"**** 

So  it  would  be  if  the  broker  or  agent  were  to  affert  so,  if  it  be 
that  a  mip  or  goods  were  neutral  property,  without  ""^  without 
knowing  whether  this  were  true  or  falfe,  and  they  are,  whether  it  be 
in  fact,  enemy's  property  :  For,  though  it  may  not,  per-  true  or  falfc » 
haps,  be  equally  criminal  inforo  confeientta  for  a  man  to    perfon  making 

aver  that  to  be  true  which  he  knows  nothing  of.  as  to    i*  bc,ieve  xt  *• 

°      '  be  true. 

aver 


,  (a)    Per  Lee>  C.  Jw  at  N«  P.  in  Roberts  v.  Fonmreau^  Parky 
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trer  that  tot*  true  which  he  knows  to  be  falfe  *  (till  it 

is  unquestionably  a  fraud,  and  in  the  cafe  of  an  infurance, 

equally  injurious  to  the  underwriter ;   becaufe  he  is  ir*- 

rfuced  by  the  deception,  however  occafioned,  to  compete 

the  riflt  upon  falfe  principles.    The  fame  reafoning  holds 

even  in  the  cafe  where  the  perfon  himfelf  making  the 

reprefentation  tefieves  it  to  be  true. 

Sot  if  he  only       But  if  he  were  only  to  fay  that  he  believes  the  flop  to 

J^/\rithott  **  nentra*  property,  knowing  nothing  on  the  fubjefi,  and 

knowing    the  having  no  rtafon  to  believe  the  contrary ;  there,  though 

mSfm*9^]£  the  ftiip  be  not  neutral,  the  reprefentation  will  not  avoid 

thecoDtima.      the  policy ;   becaufe  the  underwriter  may  inform  himfelf 

of  the  grounds  of  this  belief,  before  he  enters  into  the 
contract ;   and  if  he  negleft  to  do  fo,  he  takes  upon  him- 
felf the  rifk  of  its  bring  unfounded,  (a) 
NeKher    does       For  the  lame  reafon,  if  the  word  expeSed  be  ufedt 

^J^imcmTit  *****  W*^  not  amoant  to  a  reprefentation :  As  when  a 
to  a  reprden-  broker,  in  getting  infurances  effe&ed  on  feveral  fhips,  bo- 
longing  to  the  fame  owner,  and  fpeaking  of  them  all, 


Msritrvjrutct-  faid,— * Which  veffels  are  expeBed  to  leave  the  coaft  of 
*>B*ig'iQ%*     « Africa  in  November  or  December?  when,  in  faft,  thej 

had  all  failed  in  the  May  preceding:   This  does  not 

amount  to  a  reprefentation,  being  only  an  expeSarto*,  the- 

ground  of  which  the  underwriter  might  have  inquired 

into. 

Difference  be-       There  is  a  material  difference  between  a  reprefentatfap 

fo^riL'lnd6"  *****  a  warrant7*    A  warranty,  being  a  condition  upopt 

tmmotj.  ■  which 

(a)  This,  in  fubftance,  is  the  do&rine  of  Lord  Mam* 
field  in  the  cafe  of  Paw/on  v.  Watfon,  Gowp.  787 ;  and 
though  I  would  not  prefume  to  queftion  fo  great  and 
<Jiftinguifhed  an  authority,  yet  I  think  it  cannot  be  denied 
that  there  is,  m  this  fort  of  declaration  of  belief,  where  the 
party  knows  nothing  00  the  fubjeft,  a  want  of  iairnefs 
1  which  approaches  very  near  to  fraud,  and  of  which  one  would 
hope  to  fee  very  few  inftances  in  commercial  tranfadirms. 
No  honeft  man  would  declare  even  his  belief  of  2.  h&9  when 
this  declaration  may  have  the  effect  of  benefiting  himfelf  at 
the  expenfe  of  others,  without  reaibns  for  fuch  belief,  amount* 
ing  alxnoft  to  moral  certainty* 
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which  the  contract  is  to  take  effeft,  is  always  a  part  of 
the  written   policy,  and  ntuft   appear  on  the  fact  of 
it :  (a)  Whereas  a  reprefentation  is  only  matter  of  collat- 
eral information  or  intelligence  on  the  fubjeflt  of  the 
voyage  infuredt  and    makes  no .  part  of  the  policy.— 
A  warranty,  bang  in  nature  of  a  condition  precedent* 
muft  be.Jfri£ity  and  literally  complied  with  *  but  it  is  fuf- 
ficient  if  a  reprefentation  be  true  in  fvbftanct.—lfy  a  war- 
ranty, whether  material  to  the  rifle  or  not,  the  infured 
ftakes  his  claim  of  indemnity  upon  the  precife  truth  of 
it,  if  it  be  affirmative,  or  upon  the  exa&  performance  of 
it,  if  executory $  but  it  is  fufEcient,  if  a  reprefentation 
be  made  without  fraud,  and  be  not  falfe  in  any  material 
point ;   or  if  it  be  fubftantially,  though  not  literally ,  ful- 
filled.    A  falfe  warranty  avoids  the  .policy,  as  being  a 
breach  of  a  condition  upon  which  the  contrail  is  to  take 
.effcfi,  and  the  infurer  is  not  liable  for  any  lofe  though  it 
do  not  happen  in  confequence  of  the  breach  of  the  war- 
ranty.   A  falfe  reprefentation  is  no  breach  of  the  con- 
tra£t,  but  if  material,  avoids  the  policy  on  the  ground 
-6f  fraud)  or  at  leaft  becaufe  the  infurer  has  been  milled 

fcyit. 

It  has  already  been  {hewn  that  a  warranty  muft  appear   Written     fe. 

upon  the  face  of  the  policy,  and  make  a  part  of  the  writ-  {^^^ 
ten  contract \  and  therefore  a  written  paper,  wrapped  up   the  policy,  are 
tn  the  policy,  or  even  wafered  to  it,  is  only  a  reprefent-  J^6*"*11* 
Stioa.  (*)      For  the  fame  reafon,  the  written  inftro&ions 
for  effe&ng  the  policy,  unlejs  inferted  in  it,  cannot  be 
.deemed  a  warranty,  but  only  a  reprefentation;  (c)  for 
the  underwriter,  by  not  infifting  on  having  thefe  inftruc- 
j£pne  inferted  in  the  policy,  (hews  that  he  is  content  to 
take  them  as  a  reprefentation. 

But  it  behoves  all  agents  and  brokers  concerned  in  the  Agentwdhio  > 
effecting  of  policies,  to  keep  correal  entries  of  thefe  in-  ^^^J^J 
ftruftions,  and  indeed  of  all  reprefentations  made  to  the  fuck  in&rue* 
underwriters:  For  the  whole  qfteftion  between  the  in-  **"»>  *»<!<* 

lured  tattau 


(a)  Vid.  fup.  251 — (h)  Sup.  2$t.—(c)  R.  Pawfim  r*  Wat* 
Jan%  Conf.  785,  inf.  341. 
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furaf  an3  tKe  underwriters  often  turns  upon  ttoefe  in* 
They  arc  rcf-  ftni&ions".'  Itefides,  they  are  anfwerable  to  the  fnfnred 
poiifiblcforthr  for  t^e  COnfequences  6f  any  reprefentation  madfe  bv  them 

confequenceso(       .  .      ..         »  »  M  *•.!/•      e        .". 

any  reprcfenta-  without  authority,  \<r)  as  well  as  for  thofe  or  omrttirig  to 
tiOTmadewith.~make  fab  r*epr'efdritatioris  as  tWy  hare  been  iriftru&ed  to 

out  authority.  x  ' 

make.  ' 

Amifreprefm-*      By  an  extetifiori  of  equitable  relief  in  cafes  of  fraud/it 
Sender!  teems '  to*  be  now  fettled  that  if  a  fclfe  reprefentatfoti  be 
writer  is  a  mif-   made  to  the  firft' underwriter  on' the  policy,  in  a  material 
to^all/111"1011    point,  this  fliall  be  confidered  as  a  mifreprcfentation  made 
to  every  underwriter,  fo  as  to  infect  the  whole  policy,  oth- 
erwife  it  mign't  be  a  contrivance  to  deceive  many  ;    fbr 
when  a  refpe&able  underwriter  ftands  firft  on  the  poKcy, 
the  reft  fubferibe  the  policy  without  afki'ng  a  queftion;  and 
if  the  firft  underwriter  be  impofed  upon,  the  reft  are  en- 
trapped by  the  fame  fraud.  (J) 
But  this  objec-        But  the  Infufer  muft  avail  himferf  Of  this  fort  of  ob-v 
tion   mutt  be  •  jeftion  in  the  firft  inftance  ?  for  after  a  verdift  ha?'  been 

made  at  the  tn-       ....  ;•«/<•/•%  **•  i     • 

alf  in  the  firft  obtained,  the  court  will  not  let  it  afiae  upon  an  affidavit 
inftance:  it  will  0f  the  firft  underwriter,  that  a  material  mifreprefentatiOn 
tcrwa^g.  had  been  made  to  him.    The  defendant,  in  ftfch'  cafe, 

knows  what  has  been  reprefented  to  himfelf,  and  might 
have  known  what  had  been  reprefented  to  the  firft  *  un- 
derwriter ;  and  he  fhallnot  lie  by  till  after'  a  trial,  in  or- 
der to  make  the  objection,  if  the  verdict  fhould  W  agairift 

him.(fj  "      .  "'         '   !" 

If  the  infured        If  the  infured  ftate  his  computations   taft,  inftead  «*f 

ftate   his  com-  •  »     .  .    f    .   .       .  i  •  i    i   '    /        J'  i  •  .     ■  •  i 

putation  nfaff, .  the  information  on  which  he  founds  his  computation,  and 
und  it  prove    jf  pr0ve  untrue,  it  is  a'mifreprcfentation  ;  and'if  material, 

untrue,  it  will    .    .r   -  .  ,        '  r 

avoidthepolicy.,  it  will  avoid  the  policy. 

A  fhjp  infured        As  where  an  infurance  was  made  in  London,  'ort'  tfie 

.  r^/°M°f  SOth  of  Jafimrh  on  a  flliP  from  N<*»  *V  t0  '«&««- 

-4Vto  r«ri  to  phta  ;    and  the  broker  then  reprefented  the  fhip  to  be, 

wStaSTio'  "^  t'8nt  TC^»  nnc^  bailed  with  fcveral  armed  fhips,  and 
.  havebeca  die    '*  was  feen  fafe.  in  the  Delaware,  on  it>c  \\lh  of '  Deteniber, 

tXSS^i  "  ^  a  flliP  whIcl1  arrived  *  Ww  rork»—iti  h&,  the  fMp 

December  ^hcvt  WaS 


(a)  Per  Lord  Mansfithl,  in  Patv/bn  v.'  JVatfbn,  Cowf.  787. 
— (If)  Per  Lord  Mavsfiehl,  in  Pawfon  v.  Wmfon%  Cew/H  786. 
Vid.  fup.  39.— (<•)  R.  Barter  v.  Fletcher,  Doug.  292. 
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ww  loft  oh  the  0*h  ef  December,  by  rattling  dgahifta  *hen  in  fa  A 

cheveaux  defrife  placed  acrofs  that  river.     There  was  no  the  ^  0f  2)*. 

evidence  nor  any  imputation  of  actual  fraud,  on  the  one  .«wfar<— Th« 

hani,  nor  any  proof  when  the  fliftp  wa»  feen  in  the  Dela-  ^gthc'rfujt 

'ware,  oh  the  other. — Upon  the  trial  of  the  caufe,  there  of  the  injured** 

was  a  v«*dift  fbr  the  defendant. — The  plaintiff  moved  for  though'"**"** 

a  new  trial,  infilling,  that  the  meaning  of  the  reprefenta-  fraudulent,  a- 

.•   '  1  i«.«.*  .  t     "  1  •    1        r    yo,ded  the  poj- 

tion  was,  that  the  fhip  had  got  through  two  thirds  of  jcy. 

her  voyage  from  New  Fork,  and  beyond  the  reach  of        — 

capture.   *  1  o  this  it  was  anfwered,  that  the  quefhon  of  /y„/,r>    z>ougm 
the  materiality  of  the  faft  mifreprefented  was  before  the    *47- 
jury,  who  had  determined  that  it  was  material. — The  ; 

court  held  that  the  reprefentation  concerning  the  day 
being  thus  found  to  be  material,  and  being  alfo  found  un- 
true, the  infurcd  was  not  entitled  to  recover.  Lord 
Mansfield  faid  ; — "  A  reprefentatlon  muft  be  fair  and 
true,  as  to  all  that  the  infured  knows  :  And  if  he  reprc- 
fent  facls  without  knowing  the  trutfi,  he  takes  the  rifle 
upon  himfelf.  This  cafe  is  very  different  from  Paw/on  v. 
Watfin,  (a)  where  the  fhip  was  only  fitting  out   when  j 

the  insurance  was  made.  It  was  then  only  faid  what  was 
meant  to  be  done ;  and  what  was  done  was  more  advan- 
tageous than  what  had  been  reprefented.  Though  there 
was  no;  evidence  of  aftual  fraud  in  this  cafe ;  yet  the 
underwriter  was  deceived  as  to  the  faft,  and  entered  intd 
the  'contrail  under  that  deception.  The  infured  ought 
not  to  have- taken  upon  himfelf  to  compute  the  day  of  the 
month  on  which  the  fhip  had  been"  feen  in  the  Delaware. 
It  was  his  duty  to  ftate  exaftly  his  information,  and  leave 
the  underwriter  to  make  the  computation.  In  infurances 
on  fhips  at  a  great  diftance,  their  being  fafe  up  to  a-  cer* 
tain  day  is  always  confidered  as  a  very  important  circum- 
ftance." 

A  mifreprefentation  in  a  material  point  equally  vitiates   a  mifreprefen- 
the  contract,  whether  it  be  the  mifreprefentation  of  the   |ation;~h«hw 

;  '  '  #  by  the  infurrd 

infured  himfelf  or  of  his  agent,  and  whether  it  proceed   or  his  agent, 
from"  fraud,  miftake,  or  negligence ;    for  the  infnrcr  is    f^„d0wthcr 

thereby    innocent,       9- 

•  *    [  void*  the  con- 

— "■'   .; — r ■ : — rr — ht tra^. 

•  /■  «  »       . 

-    ,  "     (a)   Inf.  341. 
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becaufe,  though  there  weve  more  than  20  men  in  the 
underftanding  of  commercial  men,  yet  there  were  not 
in  fact  12  carriage  guns :  But  this  being  a  reprefentation 
and  not  a  warranty,  and  the  ihip  having  a  greater  force 
than  if  fhe  had  had  12  carriage  guns  \  there  was  no , 
fraud,  the  reprefentation  being  true  in  fubftancc^Ji 
Though     the      .  If  a  reprefentation  fhew  t;hat  a  lefs  voyage  is  intended 

refenud  aYb£  t'ian  t^lat  w^ich  is  defcribed  in  the  policy,  yet,  if  there 

inglcfs  than  the  be  no  fraud,  and  the  voyage  actually  performed  be  within 

e&'m  the  poli-  the  policy,  though  greater  than  that  mentioned  in  the 

qr,  yet,  if  there  reprefentation,  it  will  be  protected  by  the  policy, 
the^oyageper-        As   where    an    infurance  was   made,  "  At  and  from 

formed  be  with-  «  port  V  Orient  to  the  Ifles  of  France  and  Bourbon*  tp  all 

will  bePprotpd-  " or  an7  Ports  or  places  whatsoever  in  the  Eajt  Indies^ 

cd.  €t  China,  Perfta,  or  elfewhere  beyond  the   Cape  of  Good 

"^r  reFffa*  u  Hop**  fr°m  P^ce  to  place ;  and  during  the  fhip's  ftay  and 

odUo  be  from  "  trade,  backwards  and  forwards,  at  all  ports  and  places,  * 

V Orient,  tothe  «  and  until  her  fafe  arrival  back  at  her  iaft  port  of  dif- 

and    Bmai!m  "  ckarge  m  France? — In  an  action  on  this  policy,  it  ap- 

Cbi*a%    Perju%  peared  on  the  trial,    that  when  the  policy  was  fub- 

£p'fUftaySaQd  bribed,  there   was  a  flip  of  paper  wafer ed  to  it,  and 

trade,  &c   A  fhewn  to  the  underwriters,  on  which  was  written  the  fol- 

defcribet    the  lowing  reprefentation :    « The  ihip  has  had  a  complete 

voyage  to  be  to  «  repair,  and  is  now  a  fine  and  good  veffel,  three  deck3. 

JMj^Wrd      the  /» 

1JU*  •/  Fra*<et  "  Intends   to  fail  in   September   or    Oclober  next ;    is    to  . 

P-dUbtrry,  «  g0  to  Madeira ,  the  IJles  of  France,  Pondicherrj,  China, . 

S^r£%  "the  W"  of  France,   and   V  Orient?— The   fhip   failed 

F*mu*  to  UQ-  on  the  6th  of  December  1776  \  arrived  at  Pondicherry  the  . 

SKSnC  25d  of  July   1777}    continued  there  tin  the  23d  of  ^«-j 

fcribed  in  the  gufl  -  when,  inftead  of  proceeding  to  China?  (he  failed  for 

bdeftthanthat  B'tgd,  where  fhe  pafled  the  winter  j  and,  having  there 

mentioned    in  undergone  confiderable  repairs,  returned  to  Pondicherry 

bcine  wltlwttt   ear^  *n  ^^ »  ^rom  whence*  having  taken  in  her  home-  t 
fraud,  and  the   ward  cargo,  fhe  failed  for  V Orient ;  but  was  captured 

voyage  perfor-  on  ' 

med         being 

within  the  pol-    — ..        , . —  , 

tested   by  the       •{*)  This  Cecmed  to  be  the  opinion  of  Lord   Mansfield,  and 
policy.  the  court  \  though  the  principal  ground  of  the  judgment  was, 

Bl—v*FUuber    t^at  a^zno^  *&l  ^c  underwriters  confidered  the  (hip  to  be  a  (hip 

At  M.  P.  ifoj*   without  force,  and  the  premium  fuited  to  fuch  a  rifle. 
*7i. 
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« 

on  that  voyage  111  Otlober  in  that  year.     It  appeared  that 
ihe  fpent  much  more  time  than  is  nfual,  in  her  voyages 
to  and  from  Bengal,  having  touched  and  flayed  at  feveral 
places  both  in  going  and  returning,  and  that  the  difference 
of  infurance  is  one  per  cent,  going  to  Bengal  and  not  to 
China. — It  was  contended  on  the  part  of  the  defendant, 
that  the  reprefentations  reftrained  the  voyage  infured  to 
the  limits  therein  fpecified  ;  and  fome  letters  were  read, 
which,  it  was  (aid,  raifed   a  prefumption   that   the  ne- 
ceflity  of  going  to  Bengal  was  merely  a  pretence  devifed 
after  the  capture. — Lord  Mansfield  told  the  jury  in  fub- 
ftance,  "That  the  firft  queftion  was,  whether  the  policy 
was  void  on  account  of  mifreprefentation,  which  muft  be 
fraudulent,  that  is,  falfe  in  a  material  inftance,  in  refpeft 
to  the  rifk  run.     That  the  reprefentation  meant  to  fay  ; 
"  I  will  have  this  underftood  as  my  prefent  intention  ; 
ccbut  I  will  have  it  in   my  power   to  vary   it."     That 
fraud  is  found  out  by  the  materiality  of  the  point  it  is 
charged  in  ;    and  if  they  thought  that  this  was  a  wilful 
mifreprefentation  to  avoid  paying  the  one  per  cent,  the 
defendant  would  be  entitled  to  a  verdict :  But  if  no  fraud 
was  intended,  and  the  real  intention,  at  the  time  of  the 
reprefentation,  was  to  go  to  China*  the  plaintiff  would  be 
entitled  to  a  verdict ;  for  the  infured  might  change  his 
intention    and    go  to  Bengal,  that  voyage  being  clearly 
protected  by  the  policy,  which,  being  exprefled  in  more 
comprehenfive   terms,  gave  a  greater  latitude  than  the 
reprefentation." — The    jury  accordingly   found  for   the 
plaintiff,  {a) 

Even  if  a  reprefentation  as  to  the  courfe  of  the  voyage,  E**n  «f  *  rep- 
be  literally  untrue,  yet  if  it  be  made  in  conformity  to  an  „ntriie>  jt  w,n 
eftablitiied  ufage  of  trade,  and  no  perfon  be  deceived  by  not.  avo^  **** 
it,  and  the  voyage  meant  to  be  performed  be  within  the  infurer  be  doc 
policy,  it  will  not  avoid  the  contract.  deceived  by  it. 

Thus  : — An  infurance  was  made  on  goods  on  board  a  a  (hip  infured 
Swedi/b  fhip,  "  At  and  from  London  and  Ram/jrate  to  Nantz,  ff?m  L**don  *• 

J  r  J*  '    Nantx,      with 

"With    liberty  totouch 

— — — —    st  Ojlend>  clears 

(a)  Some  part  of  this  fumming  up  is  taken  from  Mr.  Park's  out  fol  OJUmi 
note  of  this  cafe,  which  differs  materially  from  Douglas.  ^JEShJ 
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bills  of  lading,   «  with  liberty  to  call  at  Oftend;   being  a  general  (hip  in 

E^k£t *  "  the  Port  of  London  for  Nantz.n— There  was  a  declara- 
0fl**J,2si{  the  tion  in  the  policy  that  the  infurance  was  made  on 
goods  hadbcen   acc0unt  0f  certain  perfons,  who,  from  their  names,  feemed 

in  order  to  be   to  be  French  fubjetts. — The  fhip's  clearances,  and  other 
£W/A  lfrood*  PaPers  fr°m  t^ie  cuftom-houfe  in  London,  were  made  out  . 
into  Namt*  at   for  Oftend  only,  but  the  goods  were  fhipped  for  Nantz, 

*{fo  todfo^he  and  the  ^ip  was  intended  to  g°  direftly  to  that  place, 
light- houfedu-  without  going  to  Oftend.  Bills  of  lading  in  French,  dated 
ticgoingdown     ^     lgth  0f  *„/    l778    were  figned  bv  the  captain  in 

the  Channel. —  *     J       .  °  "  * 

This  being  a   London,  but  purporting  to  be  made  at  Oftend,  and  that 

conftant  prac-  ^  2QQis  were  ftiipped  there,  to  be  delivered  at  Nantz. 
tice,  &  known  °  ,,..,,   ,        ,        ,   e      %  i       *»  i        *• 

to  all  concern-   The  policy  was  fubfenbed  by  the  defendant  the  7th  of 

ed  in  this  trade,    j  *     and  the  lading  was  taken  in  between  the  24th  of 

is  no  fraud  on    J     J1  ° 

the  underwri-    July  and  the    17th  of  Auguft.      The  proclamation  for 

tf  ".—Nor  will  making  reprifals  on  French  fhips  was  publiflied  on  the 
cvadethelight-  31ft  of  July.  Two  underwriters  figned  the  policy  after 
hou£c  dutlc*  the  proclamation  at  the  fame  premium  given  before.  The 
trad  illegal. —  captain,  as  foon  as  he  failed,  deftroyed  the  papers  he  had 
inhCeffeAedb^".  from  the  cuftom-houfe  in  London.  The  fliip  failed  on 
fore,  and  the  the  24-th  of  Auguft,  and  was  taken  by  the  Engli/b,  and 
friled  after"1?  tne  goods  condemned  as  French  property. — In  an  action 
war  broke  out,  upon  this  policy,  one  obje&ion  made  by  the  defendant 
thTcontra&!  was>  that  the  fliip  had  been  cleared  out  for  Oftend,  though 
— - —  fhe  was  never  defigned  for  that  place,  which  was  a  fraud 
^riw.a^   on  t^ie  underwriters. — That  the  fabrication  of  falfe  and 

colourable  papers,  and  the  fuppreffion  of  the  true  defti- 
nation  of  the  (hip,  were  circumftances  of  fraud,  tending 
to  miflead  the  underwriter,  as  to  the  voyage  intended  to 
be  infured,  and  the  nature  of  the  rifk. — To  meet  this 
objedtion,  it  was  proved  to  be  the  conftant  practice,  well 
underftood  by  all  perfons  concerned  in  this  branch  of 
commerce,  that  ail  fhips,  going  with  goods  of  Britijb 
manufacture  to  France,  clear  out  for  Oftend,  though  they 
do  not  mean  to  go  thither.  The  reafons  for  this  were,, 
that  the  light-houfe  duties  are  faved  ;  which  are  payable 
when  the  voyage  is  known  to  be  dire&ly  down  the  chan- 
nel *,  and  that  the  French  duties  are  lefs  upon  goods 
from  Oftend  than  from  England.  A  fecond  objection  was, 
that,  as  hoftilities  were  declared,  after  the  policy  was 
figned,  and  before  the  (hip  failed,  the  defendant  ought 

to 


r 
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to  have  hap!  notice,  that  he  might  have  exercifed  his  dis- 
cretion, whether  he  would  choofe,  for  a  peace  premium, 
to  run  the  rifk  of  a  capture  ;  and  it  was  the  duty  of  the 
infured  to  give  the  underwriter  information  that  the  fhip 
continued  in  the  river  after  the  proclamation.  It  was 
alfo  contended,  that  in  time  of  war,  the  exportation  of 
enemy's  property  in  neutral  bottoms  was  illegal,  and 
that  an  infurance  on  fuch  goods  was  void. — The  plain- 
tiff had  a  verdict;  and,  on  a  motion  for  a  new  trial, 
the  court  were  clearly  of  opinion  that  he  was  entitled 
to  recover. — Lord  Mansfield  faid; — "This  verdict  is 
impeached  upon  two  grounds)  Firfi,  that  there  was 
a  fraud  on  the  underwriters  in  clearing  out  the  fhip  for 
Oftend,  when  (he  was  never  intended  to  go  thither.  But 
I  think  there  was  no  fraud  on  them,  perhaps  not  on  any 
body.  What  was  practifed  in  this  cafe  was  proved  to  be 
the  conftant  courfe  of  trade,  and  notorioufly  fo  to  every 
body.  The  reafon  for  clearing  for  Oftend,  and  figning 
bills  of  lading,  as  from  thence  did  not  fully  appear. 
But  it  was  guefled  at.  The  farmers  of  the  revenue  in 
France  connive  at  the  importation  of  Englijb  goods',  and 
take  Oftend  duties,  rather  than  exact  a  tax  which  amounts 
to  a  prohibition.  But  at  any  rate,  this  was  no  fraud  in 
this  country.  With  regard  to  the  evafion  of  the  light- 
houfe  duties,  the  fhip  was  not  liable  to  confifcation  on 
that  account,  (a)  The  fecond  objection  is,  that  the  pol- 
icy 

(a)  Though  the  fhip  might  not  have  been  liable  to  confifcation  for 
evading  the  light -houfe  duties,yet,as  one  motive  for  clearing  out  for 
Oftend  was  to  commit  a  fraud  againft  the  laws  of  this  country,  this 
feems  to  be  within  the  reafon  of  the  cafes  in  which  the  policy  has 
been  holden  to  be  void  where  the  voyage  has  been  undertaken  for 
illegal  purpofes.  Vid.  ch.  3.  J  1.  &  2.  &  ch.  5. — According  to  the 
foreign  writers,  a  deviation  is  excufable,  if  it  be  to  avoid  a  toll  ef- 
tablimed  contrary  to  the  law  of  nations :  Nauta  excufaturfi  hoc  face- 
ret  caufd  confervandijus  fuvm,  quia  vecligal  er'tt  illicit  urn,  Straccba  de 
navib.  p.  5,  n.8.  But  if  the  captain  deviate  to  avoid  a  toll  or  duty 
lawfully  authorized,  this  will  difcharge  the  infurers.  Si9j>ourev- 
iter  vn  feage  legitime  et  autorue,  le  capitame  s'ecartoit  de  la  vote 
ordinaire,  il  feroit  en  faute  ;  par  confequent,  la  affureur*  fcroient 
de  charges  det  rifquet.     Emerig.  torn.  2,  p.  60. 
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icy  was  made  before,  and  the  fhip  failed  after,  the  proc- 
lamation for  reprifals.  But  a  war  was  at  that  time  ex- 
pected by  every  man  in  both  countries ;  the  ambaffadors 
of  both  were  recalled ;  the  fleets  at  fea,  waiting  for  each 
other  to  fight ;  and  the  Pallas  and  Licorne  taken  from  the 
enemy.  It  is  indifferent  whether  the  goods  were  French 
or  Engltfb :  The  rifk  infured  extends  to  all  captures ;  and 
as  the  fame  premium  was  accepted  after  the  proclamation, 
that  was  paid  before,  it  appears  that  the  war-rifk  was  in 
view  when  the  defendant  figned. — Shall  he  avail  himfelf 
of  an  event  which  increafes  the  rifk,  but  which  he  had 
in  contemplation  when  he  underwrote  the  policy  ?" 
If  it  be  ftated       Every  reprefentation  refpefting  the  ftate  of  the  fhip, 

^fht^faiTon  an(*  t^xe  t*me  °^  ker  failing,  is  material ;   and  therefore 
a  certain  day,   if  it  be  ftated  that  a  (hip  was  ready  to  fail  on  a  certain 

felLJ^ae?  ***  whcn  m  faft  fhc  had  faiIed  the  dav  ^fore,  this  is 
this  u  a  mil-  both  a  mifreprefentation  and  a  concealment,  and  will 

Teprefe&tatiao.     j^y  ^e  policy.  (<,) 


*  (a)  Per  Lord  Mansfield  in  F'tffu  v.  Brut  ton,  at  N.  P.  Pari 
182,  inf.  348. 
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CHAP.    X. 
Of  Concealment. 

CO^(^LALMEKT,Orfuffr  A     fraudulent 

mifreprefentation,  or  allegatiofalfi,  and  confifts  in  the  ^d§  thTcon- 
frauduient  fuppreffion  of  any  faft  or  circumftance  ma*  tn& 
terial  to  the  rifk.  Dolus  malus  mm  tantum  in  eo  efi3  qui 
fallendi  caufd  obfcurh  loquitur  s  fed  etiam  qui  infidiose  obfcurh 
diffimulat.  (a)  This,  like  every  other  fraud,  avoids  the 
contract  ab  initio*  upon  principles  of  natural  juftice.  •  For, 
as  the  fafts  upon  which  the  rifle  muft  be  eftimated,  gen- 
erally lie  within  the  knowledge  of  the  infured,  or  of  his 
agents,  the  underwriter  muft,  in  moft  cafes,  rely  on  him 
for  all  the  neceffary  information  to  enable  him  to  decide, 
upon  what  terms  he  will  take  upon  himfelf  the  propofed 
rifle  ;  and  he  computes  the  premium,  and  enter!  into 
the  contract,  in  the  confidence  that  the  infured,  being  . 
fully  informed  of  all  circumftances  relating  to  the  intended 
voyage,  has  dealt  fairly  with  him,  and  has  kept  back  noth- 
ing which  it  might  be  material  for  him  to  know. 

But  it  is  not  merely  on  the  ground  of  fraud  that  a  con-  Even  an  inno- 
cealment  avoids  the  contract :  Even  a  concealment  which   "**,  r°!!!!?!" 

m  a  meet,  11  mate* 

is  only  the  effeft  of  accident,  negligence,  inadvertence,   rial,  will  araid 

or  miftake,  will  be  equally  fatal  to  the  contraft,  as  if  it  ***  P°liCy* 

were  intentional  and  fraudulent,  [b)    Nor  can  the  infured, 

by  tendering  any  increafe  of  premium,  require  the  infurer  ^ 

to  confirm  it ;   for  the  infurer  has  a  right  to  fay  that  he 

would  not  have  fubferibed  the  policy,  upon  any  terms,  if 

he  had  not  been  deceived,  (c) 

It 

(a)  ff.  1.  43,  §  2$  de  dolo  malo — {b)  Per  Lord  Mansfield,  in 
Carter  v.  Boebm9  I  BL  594,  3  Bur.  1909,  and  in  Ratcliffe  v. 
Sboolbred,  inf.  349«— (c)  Vid.  Enurig.  torn*  I,  p.  20. 
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The     injured  It  therefore  behoves  the  infured,  from  motives  of  com- 

fore (Hfclofcall  mon  Pru(lence,  to  inform  himfelf  of  every  fact  and  cir- 

material    cir-  cumftance  which  may  throw  the  fmalieft  light  on  the  na- 

cumfttneca.  ture  ancj  per£^s  0f   the  propofed  adventure  j  and  he  is 

bound  by  principles  of  moral  honefty  to  difclofe  to  the 
infurer  all  fuch  circumftances  with  the  moil  unreferved 
candour  and  franknefs. 

In  this  chapter  we  will  conflder, 

i*  What  fhall  be  deemed  a  material  concealment ; 

2.  What  things  need  not  be  difciofed* 

Seft.  I. 
What  Jh all  be  deemed  a  material  Concealment. 

Whatever  re*       EVERT  fact  and  circumftance  which  can  poflibly  in- 
fpe&s  the  ftate  fluence  the  mind  of  the  infurer  in  determining  whether 

of  the  flup,  the    ..„,.,,.  ,,  , 

time  of  failing,  he  will  underwrite  the  policy  at  all,  or  at  what  premium 
&c.  fhould  be  ne  w[{\  underwrite  it,  is  material.     Therefore,  whatever 
refpects  the  ftate  of  the  ihip,  the  time  of  her  failing,  the 
nature  of  the  employ  in  which  fhe  is  to  be  engaged,  &c. 
ought  to  be  fully  and  explicitly  difciofed  \  and  the  keeping 
back  any  fact  of  this  fort,  will  be  fatal  to  the  contract* 
And,  in  fuch  cafe,  the  concealment  fo  vitiates  the  policy, 
that  it  will  afford  the  infured  no  remedy,  even  for  a  lofi 
arulng  from  a  caufe  unconnected  with  the  fact  or  circum- 
ftance concealed  ;    for  a  concealment  is  to  be  confidered, 
not  with  reference  to  the  event,  but  to  its  effect,  at  the 
time  of  making  the  contra cl.  (a) 
The    broker's       As  where  an  infurance  was  made  on  a  fhip  from  iVjp- 
iEatTtbrt'the  mouth  to  Bri/lcl,  and  it  appeared  that  the  broker's  inftruc- 
(hip  was  ready  tions  ftated  that  the  fhip  was  ready  to  fail  on  the  24th  of 
Mtl^rfi*!  December,  when,  in  faft,  fhe  had  failed  on  the  23d.— 
*emt*ry  when  in   Lord  Mansfield  ruled  that  this  was  a  material  concealment 
failed  on  the  an(*  mifreprefentation :  He  faid  j — "  In  all  infurances  it  is 
23d— This  is  eflential  to  the  contract,  that  the  infured  fhould  reprefent 

cealxncm    Cand   ^e  true  ^ate  °^  t^1C  ^"P*  t0  tne  ^^  °^  n*s    knowledge. 
mifrcprcfenta-  On 

tion. 


™*  *'£'%"        (*)  Vid-  Seaman  v*  Fimnmau9  a  Sir.  1 183,  inf.  352. 

Pari,  182. 
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On  that  information  the  underwriters  engage.  If  he 
ftate  that  as  zfatl*  which  he  does  not  know  to  be  true, 
but  only  believes  it,  this  is  a  mifreprefentation.  He  is 
bound  to  tell  the  underwriters  truth.  The  material  point 
in  this  cafe,  therefore,  is,  had  the  (hip  failed  or  was  (he 
in  port  ?"  The  jury,  upon  this  direction,  found  for  the 
defendant* 

So,  Where  an  infurance  was  made  on  a  {hip,  «  At  and  The  injured, 
« from  the  coaft  of  Africa*  to  her  laft  difcharging  port  j?^?*  *JJ 
««  in  the  Wejl  Indies" — She  failed  from  the  coaft  of  Africa*  fined  from  the 
on  the  2d  of  OBobtr*  and  was  captured  on  the  6th  of  ***  *  AJ™ 

*  on    a    ccrtam 

December. — On  the  22d  of  February*  the  owner  received   day,  only  dates 

information  that  (he  was  well,  and  had  failed  from  Africa  £* *^V*m 
bn  the  2d  of  OBober ;  and  on  the  fame  evening  wrote  to  that  day.  Thii 
a  broker  to  get  an  infurance  made  on  her,  adding  thefe   "  L^^T*1 

words  j — <c  As  (he  is  rather  long*  and  we  do  not  think  it — 

« prudent  to  run  fo  large  a  rife:  at  fo  critical  at  a  time.  *t!rt£*  \ 
"Weexpettto  hear  of  her  foon.w — Fearing,  however,  N.P.MsLfa*, 
that  if  fome  intimation  were  not  given  of  the  informa-  x 
tion  they  had  received,  this  might  affeft  the  policy,  they 
ordered  the  broker  to  add  to  his  inftruftions,  "  The  above 
fbip  was  on  the  coaft  the  2d  of  Otlober*"  but  faid  nothing 
of  her  having  failed  on  that  day. — On  the  trial,  it  was 
objected,  that  there  had  been  a  material  concealment  of 
the  true  ftate  of  the  (hip. — Lord  Mansfield  told  the  jury 
that  the  infured  were  bound  to  reprefent  to  the  under- 
writers all  the  material  circumftances  relative  to  the  (hip 
and  the  voyage.  That  if  he  did  not,  though  the  omiflion 
were  by  accident  or  negligence,  the  underwriters  were  not 
liable.  A  fortiori*  if  he  fupprefled  or  mifreprefented  from 
fraud :  That  the  plaintiffs  in  this  cafe,  having  concealed 
a  material  part  of  the  information  they  received,  it  was  a 
fraud,  and  the  infurers  were  not  liable. — The  jury  under 
this  direttjon,  found  for  the  defendant. 

The  following  cafe,  though  upon  a  mere  queftion  of  a  wcU-fonnd- 
faft,  will  (hew  to  what  length  the  courts  will  00  upon  a    **  fufPicion  of 

..  .    ,  r  r  .  .  r?ji  1  *  concealment 

well-grounded  iulpicion  of  fraudulent  concealment.  will  amount  to 

One   Pr°°f  °f  fr*ud» 
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An     intimate        One  Boog  at  Greenock^  a  friend  of  the  owner  of  the 

owner  of  a  ftip  ^"P  ^'SB*  an^  partner  with  him  in  foine  other  adven- 

hcaring  of  her  tures,  was  informed  by  a  perfon  juft  arrived  at  Greenock, 

form*  hi»  derft  *kat  ****  ^eS0  was  **ken.  Boog  defired  it  might  be  concealed, 

of  the  misfor-  and  the  fame  day  had  a  converfation  with  the  owner's 

theftmedU,br  ^^ >  hut  the  clerk,  in  his  evidence,  depofed,  that  at  no 

order  of   the  part   of  that  day  had  he  any  converfation  with,  or  infbr- 

hTr^aTtofilr?  ma*ion  from  Boog,  relative  to  the  Peggy*  nor  any  bint 

wee  effected  on  from  him  or  any  other  perfon  relative  to  the  making  of 

^*ealmen7by  znY  infurance  upon  her,  further  than  Boogs  aflcing  him, 

the  clerk  avoid-  *  if  be  knew  nqbether  there  was  any  infurance  made  upon  her! 

**  *?  po,&  Afterwards  the  clerk,  by  the  defire  of  the  owner,    wrote 

cheowner  him-  to  get  an  infurance  effe&ed,  which  he  did  without  ftating 

feif  quite  inno-  a  worci  to  his  mafter  of  the  converfation  with  Boog. — 

cent.  ° 

■      Upon  this  cafe,  though  it  did  not  appear  that  the  owner 
Stewartv.Dum-  jcnew  Qr  t^e  jQfs  ^  ^  time  he  ordered  his  clerk  to 

Proc.  April  x8,  write,  yet  it  was  decreed  by  the  Lords  of  Seffion  in  &*f- 
1785.     P«ri,  faflj  ao<j  ^^j.  decree  afterwards  affirmed  in  the  Houfe 

of  Lords*  that  the  infurance  would  not  have  been  made, 
if  the  intelligence  of  die  capture  of  the  Peggy  had  not 
arrived  at  Greenock  the  preceding  day }  and  that  there- 
fore the  policy  was  void. 

The  reafon  of  this  decifion  feems  to  be,  that  though 
no  knowledge  of  the  lofs,  at  the  time  of  making  the  in- 
furance, was  brought  home  to  the  owner  himfelf,   yet 
what  paCed  between  the  clerk  and  Boog  muft  have  been 
deemed  fufficient  proof  that  he  knew  of  the  lofs  at  the 
time  he  wrote  the  letter ;   and  his  concealment  of  that 
was  fufficient  to  avoid  the  policy. 
Concealment  of       So  where  the  plaintiff  received  on  the  24th  of  November 
the  time  of  the  ^  letter  from  Lifbon,  dated  the  8th  of  the  fame  rjionth, 
avoids  the  pot  that  the  {hip  war  ready  to  fail,  but  did  not  make  the  in- 
ky-         furance  on  the  receipt  of  the  letter,  nor  till  the  2d  of 

WAndrrtv*  v.   December,  after  the  arrival  of  another  {hip  which  failed 
BtUt  Efp.  Rep.  at  the  fame  time  with  the  {hip  infured,  and  did  not  then 

communicate  the  contents  of  the  letter  to  the  under- 

.  ■  •  «  •  • 

Writers. — Lord  Kenyan  held  this  to  be  a  concealment  which 
avoided  the  policy,  {a) 

(a)  Vid.  IVebfler  v.  Fofter,  Efp.  Rep.  407,  and  Cbaurand  V. 
jingerjlcin9  Peake,  43. 
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It  is  in  fome  cafes  neceflary  to  ftate  to  the  underwri-  If  a  fhip  is  to 
ters  the  nature  of  the  fervice  in  which,"  the  (hip  i$  to  be  em-  /f^^JJw 
ployed.  If  this  be  attended  with  any  eT&Tftordinary  dan*  cvlYizx\  danger, 
ger,  the  concealment  of  fc  *ili  avoid  f*polky.  fiat?  {& 

Emerigon  (a)  reports  the  following  decifion  t*  prove  thfe  infureri 
propofition. — A  fhip  was  chartered  by  the  commiiiaries 
of  the  French  army,  and  the  owner  caufed  her  to  be  in- 
fured,  without  mentioning  the  tfeture  of  the  fervice  fhe 
was  to  be  employed  in,  which-  was  very  *  likely  to  be  at- 
tended with  Extraordinary  ftik  :  In  fact  the  cbmmiflarieS 
were  under  the  orders  of  the  commanding  officer,  in  the 
execution  of  which  the  fWp  was  Toft.  It  was  decreed  in  the 
Parliament  of  Aix  that  the  inftrers  were  not  anfwerable*  . 

It  is   advifable  for  the  broker  or  agent  to  difclofe  all  he  A       material 

knows  refpecUig  the  propofed  adventure,  and  *ot  to   gj^1^-  £ 

prefume  to  exercife  his  own  judgment^  upon  the  jpate-  the  fe<&  con* 

riaiity  of  any  part*  of  it  •,   for  if,  in  r|drefenting  the  ftate  Jjjj^  ££ 

of  the  fhip,  and  the  laft  Intelligence  concerning  £er,  he   caufe  the  bro. 

do  not  difclofe  the  whole*  and  what  he  concdBs  fliall   ?<cr  ******  li 

immaterial. 

appear  to  be  material,  the  contraA  wiikfoe  void,  though 
the  concealment  be  witli^tt  any  intention  of  fraud,  but 
merely  becaufe  he  thought  tht*matters  concealed  imtm* 
ferial,  (t) 

Even  doubtful  rumours  refpecTing  th*  fafety  of  a  fhip  Even  doubtful 
Vhich  is  meant  to  be  infured  lofi  or  m^lo/l,  how /little  ™,?,,^,  ^ 
credit  foever  the* owner  himfelf'iriay  give  them,  ought  fafety  of  th« 
to  be  faithfully  difclofed  to  every  underwriter  *  and  the  ^^ofod.*0 
withholding  fuch  information  will  avoid  the  contract. 

As  where  a  man,  having  a  doubtful  account  that  a  ihip,  $a  &fia  v. 
like  one  belonging  to  himfelf,  had  been  captuffd,  caufed  &**&***  *  *• 
his  fhip  to  be  infured,  without  giving'any  notice  to  the 
underwriters  of  what  he  had  heartf. — Ift  this  cafe  it  was 
determined  that  the  infurance  was  void ;  for  though  the 
infured  had  no  certain  intelligence  that  his  {hip  wis 
taken 5  yet,  if  he  had  fairly  difclofed  what  he  had  heard, 
it  mud:  be  fuppofed  that  the  underwriters  would  at  leaft 
have  infifted  on  a  higher  premium,  if  they  would  have 
infured  at  all. 

So, 

(a)  Tom.  1,  p.  172.— (b)  Per  Cur.  in  Shirley  r.  Wtikiqfon* 
&oug.  306. 
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The  owner  of       So,  where  an  infurance  was  made  on  the  {hip  Davy  on 
a  fliip  having   t^e  25^  0f  Jt^/Iy  and  it  appeared  that  the  agent  for 
u^    irtelli-   the  infu/ed  had  r%f*if*d  a  letter  from  Cowes  two  days 
gence  of  her   before,   dated  the* 21ft  of  Auguft,  wherein  the  writer 
ftorm,  gett  her   informed  him   « that  he  had  been  in  company  with  the 
infured,  with-    t  Davy  on  the  12th,  and  at  midnight _  loft  fight  of  her 
tbb    inform"-   c ail  at  once ;  that  fhe  wap.  leaky  the  day  before,  and  the 
tion:— Them-   <next  day  there  was  a  hard  gale.' — The  fhip  however 
and  though  the  continued  on  her  voyage  ti£  the   19th,  when  fhe  was 
fhip  is  well  af-   tafcen. — Tho«gh  there  was  no  pretence  of  any  knowledge 
yet  the  infurer  of  the  actual  lofs  at  the  time  ,pf  the  infurance,  which 
k*? l    "°*  oc   was  made  in  confequence  of  a'  letter,  received  the  25th 
a    fubfequcnt   of  Aueuft,  from  the  owner  abroad,  dated  the  27th  of 
capture^        june  *  yet  it  was  holden  by  Lord  C.  J-  Lee,  that  this  wag 
Seaman  v.  Fm-   a  concealment  \diich  avoided  the  policy *  and  that  it  was 
mou,  at  n.  Pf   not  material  that  the  lofs  was  not  fuch  as  the  letter  im- 
ported^( for  a  concealment  is  to  be  confidered  with  ref- 
erenced  its  effect  at  the  time  of  the  contraB,  and  not  to 
be  judged  of  by^Abfeq^etit  events.   He  therefore  thought 
this  a  ftrotig  cafe  Tor  the  defendant,  and  the  jury  found 
accordingly.  *  * 

The  non-com-  *n  ^e  ca^«  °^  Mayne  v.  Walter,  which  we  have  al- 
pliance  with  ready  noticed,  (41)  it  appears  that  by  a  French  ordinance, 
Sough  it" be  a^  *"PS  were ,  declared  liable  to  capture,  whereof  the 
*  .contrary  to  the  fupercargo  fhonld  be  the  fubject  of  a  ftate  at  war  with 
ought  to1*0  b*c  $rance  s  *&&  it  feems  to  have  been  the  opinion  o£  Lord 
difcloXed.  Mansfield*  that  though  this  ordinance  was  contrary  to  the 

law*  of  nations,  yet,  that  if  a  neutral  infured  knew  of 
fuch  an  ttfdinance,  and  had  not  complied  with  it,  he  was 
bound  to  difcloie  this  circumftance  to  the  underwriters, 
and  the  withholding  it  would  have  been  a  fatal  concealment. 
A  concealment  ^e  obligation  of  a  ftrict  obfervance  of  good  faith, 
by  an  under-   is  equally  binding  on  both  parties  in  all  contracts ;  and  in 

▼o?d  Aepolicy"  t^Lat  °^  in^urance>  the  underwriter,  as  well  as  the  infured, 
tb  to  him.  is  bound  to  difclofe  all  circumftances  within  his  knowl- 

edge affecting  the  rifk.  If,  therefore,  it  appear  that, 
at  the  time  he  underwrote  the  policy,  he  knew  that  the 
fhip  was  arrived  fafe,  the  contract  will  be  void  as  to  him, 

and 


(a)   Sup.  323, 
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and  an  action  will  lie  againft  him  to  recover  back   the  " 
premium,  (a) 


Seft.  2. 

♦*  What  things  need  not  be  difclofed. 

BUT  either  party  may  be  innocently  filent  as  to  many 
matters  which  are  open  to  both,  and  upon  which  they  ■ 
may   both   exercife   their  judgments.     Aliud   eft  celare,    C/V«V»ru!c 
aliud  tacert :   Neque  enim  id  eft  celare  quicqutd  reiiceas  ;  Jed 
eum  quod  tu  fcias,  id  igffotare,  emolument!  tui  cau/df  veils 
ear,  quorum  interftty  id  fcire.  (b)     This  definition  of  con-   How     under- 
cealment,  reftrained  to  the  efficient  motives  and^recife   ftood' 
fubjeft  of  any  contract,  will  generally  hold  to  make  it 
void  in  favour  of  either  party  who  is  nyfled  by  hi$*gno- 
rance  of  the  thing  "concealed.  > 

The  infured  may  be  innocently  filent  as  to  v/hat  the   The     infured 
underwriter  knows  as  well  as  he,  however  he  may  have   n.ccrd  "ot  ****" 

'  '  clofc  what  the 

come  by  his  knowledge  :    Scientir  utrifqvc  par  pares  con-  underwriter 
trahentes  facit.    The  infured  therefore  needs  not  mention  Jnows'  ©[what 

J  j      he     ought   to 

what  the  underwriter  ought  to  know,  what  he  takes  up£n  know, 
himfelf  the  knowledge  of,  or  what  he  waves  being  in- 
formed of.     The  underwriter  needs  not  to  be  told  what '  Nor  what  k£- 
lefiens  the  rifk  agreed  upon,  and  is  und^fftood  to  be'eom- 
prifed  within  the  exprefs  terms  of  the  policy.     He  needs   Nor     general 
not  be  told  what  is  the  refult  of  political  fpeculations,   JJjJJjjJo?  fpoc" 
or  general  intelligence:    For  inftance,  he  is  bound    to   what  the  .ft- 
know  every  caufe  which  may  occafion  natural  perils  j  as   furer  is   pre- 
the  difficulty  of  the  voyage  ;  the  variation  of  fwfons  j  the   fumcdt<>kllow« 
probability  of  lightning,  hurricanes,  &c. :  He  is  bound 
to  know  every  caufe  which  may  occafion  political  perils, 
from  the  rupture  of  ftates,  from  war,  and  the  various 
operations  of  war :  He  is  bound  to  know  the  probability 
of  fafety  from  the  continuance  and  return  of  pe'ace,  from 
the  imbecility  of  the  enemy,  the  weaknefs  of  their  coun- 
cils,  or  their  want  of  ftrength. 

If 


(a)  Per  Lord  MaruJUld,  in  Carter  v.  Boehmt  I  Bh  594,  3 
Bur.  1909. — (b)  Cic  de  off.  1.  3,  c.  u,  13. 
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If  an  underwriter,  infure  private  {hips  of  war  frpni  port) 

to  ports*  and  frorp  places  to  places,  any  where ;  he  needs, 

not  be  told  the  fecret  enterprizes  upon  which  they  are 

.(leftined  \  becaufe  he  knows  that  fome  expedition  muft 

.be  in  view  \  and,  from  the  nature  of  the  cafe,  he  waves, 

.  ....  •  . 

.  the  information.  If  he  infure  for  a  certain  term,  he 
needs  not  he  told  any  circumftance  to  {hew  that  the  rifle 
jnay  be  over  in  lefs  time  :  Or  if  he  infure  a  voyage,  with 
liberty  of  deviation,  he  needs  not  to  be  told  what  tends 
to  (hew  that  there  will  be  no  deviation. 

Neither  is  it  necefiary  to  communicate  to  the  under- 
writers that  the  {hip  ihfured  is  foreign  built,  though  this 
enabled  her  to  fail  without  convoy,  and  without  a  licenfe 
to  do  fo,  being  within  the  exception  in  the  ftat.  38  G.  III. 
c.  76,  $  6 ;   it  being  the  b.ufinefs  of  the  underwriter  to 
obtain  this  information  for  himfelf.  (*) 
Things     need       Men  argue  differently  from  natural  phenomena  and  po- 
notbcdifclofed,  Jitical  appearances  :'  They  have  different  capacities,  dif- 
qually  open  to  ferent  degrees  of  knowledge,   and  different  intelligence  : 
fcoch  partic*       But  the  means  of  information  and  judging  upon  thofe  fub- 
jefts  are  open  to  both  :  Each  profeffes  to  aft  from  his  owr^ 
fagacity  j  and  therefore  neither  needs  to  communicate  to 
the  other. 
Thofe    tilings       The  reafon  of  the  rule  which  obliges  the  parties  to  a 

difclofcd  which   mi^tua^  difclofure  of  all  material  information,  is  to  pre- 
%he  one    pri-  vent  fraud  and  promote  good  faith  :  But  it  is  applicable 

*udClthekothcr   to  fucIx  fa<^s  0T^  as  varv  the  nature  of  *e  contract, 
has  no  reafon  which  one  party  privately  knows,  and  the  other  is  igno- ' 

W    fPcc  .•         rant  pf,  and  has  no  opportunity  of  knowing,  nor  any  reafon 

to  fufpeft.  The  queftion,  therefore,  in  cafes  of  conceal- 
ment, muft  always  be,  whether  there  was,  under  all  the. 
circumftances,  at  the  time  the  policy  was  underwritten, 
a  full  and  fair  ftatement,  or  a  concealment :  Fradulent,  if 
.defigned ;  or,  though  not  defigned,  varying  materially  the 

'■'■         *  object  of  the  policy,  and  changing  the  rilk  underftood  to 

be  run  (b)  \  and  in  both  cafes  avoiding  the  contract. 

It 


(a)  R.   Long  v.  Bolton,  2  Pul  &  Bcf.  209. — (b)  Per  Lord 
Mansfield  in  CarUrv.  Boehmy  I  BL  594,  3  Bur.  1909. 
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It  is  a  rule,  that  it  is  unneceflary  to  make  any  com-  Tfcere  need  be 
munication  or  difclofure  of  that  which  the  infured  ui*.  ^efemitieo* 
dertakes  for  by  a  warranty  exprefs  or  implied ;  and  there*  m  *o  the  ftm 
fore  it  is  not  neceflary  that  there  fhould  be  any  repre*  £*f  ^£3 
fentation  as  to  the  {bate  or  condition  of  the  {hip  previous  by  the  impKed 
to  the  effecting  of  the  policy  5  becaufe,  in  every  contraft  J^^.^! 
of  infurance,  there  is  an  implied  warranty  that  the  (hip  it  iby. 
fea-worthy.  This  was  determined  in  the  following 
cafe. 

An  infurance  was  made  on  a  fhip  and  cargo  from  Ma-  tetten,  tbere- 
deira  to  CbarJe/fown.—The  fhip  being  captured  in  her  ^uin^gcf- 
voyage  to  Charleftown,  an  action  was  brought  on  the  poli-  cribingthebad 
cy,  in  which  it  appeared  that  the  captain  had  wrote  inVer  outward 
two  letters  from  Madeira  to  the  owner,  ftating  that  the  y°y*F>  need 
fhip  had  been  very  leaky  on  her  voyage  thither,  and  that  t<Tthe  onde£ 
the  pipes  of  wine  had  been  half  covered  with  water  :  But,  writers  in  a 
in  anlwer  to  this,  it  was  proved  that  the  leak  had  been  fe^uem"^ 
completely  flopped  before  the  fhip  failed  from  Madeira.-*-  ■-» 

It  was  infilled,  however,  that  the  not  difclofing  of  the    ^//at  n.  p! 
two  letters  was  a  material  concealment  which  avoided  the    *&er  Hil.1781, 
policy. — Lord  Mansfield  told  the  jury,  c<  that  there  was    j>ari  a~%  * 
no  neceflity  to  communicate  the  letters  to  the  under- 
writer, or  to'  fhew  the  condition  of  the  fhip  or  cargo  at 
the  end  of  the  former  voyage*      «  It  is  true,"  faid  he, 
"  that  there  fhould  be  a  reprefentation  of  every  thing 
relating  to  the  rifk,  which  the  underwriter  has  to  run,    * 
except  it  be  covered  by  a  warranty.      But  it  is  a  con- 
dition,  or  implied  warranty,  in  every  policy,  that  the 
fhip  is  fea-worthy,  and  therefore  there  is  no  neceflity 
for  a  reprefentation  of  that.     If  fhe  fail  without  being 
fo,  the  policy  is  void.     The  letters  might  be  material 
evidence  to  fhew  that  the  fhip  was  leaky  in  her  out- 
ward voyage ;  and  if  nothing  had  been  done  to  her  at 
Madeira,    there    would   have   been  ground   to  fuppofe 
that   fhe   was   not   fea-worthy  when    fhe    failed    from 
thence.     But  the  fa  ft  now  appears  that  the   leak  was 
flopped,  and  fhe  was  in  good  condition  before  fhe  failed 
from  Madeira ;"  Accordingly  there  was  a  verdift  for  the 
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K<*  kit  necef-  Etnerig$n  (a)  mentions  a  cafe  from  which  it  may  be  in- 
tta  m  «£  ferred,  that,  in  fome  inftances,  the  ftate  of  the  ihip  ought 
fcnablybc  pw-  to  be  represented  to  the  infurers,  and  that,  in  others,  the 
*BBci  infurers  will  be  prefumed  to  know  that  the  ihip  is  not 

iea-worthy.      That  was  the  cafe  of  a  ihip  taken  bjr  a 
"French  privateer,  after  an  a&ion  in  'which  flie  loft  her 
jnoin  and  mizen  mafts.      The  captain  of  the  privateer 
brought  the  prize  to  an  anchor,  and  immediately  fent  or- 
ders to  get  her  infured,  which  was  done,  but  without  men- 
tioning the  ftate  {he  was  in.    The  ihip  being  retaken  by 
the  Englijby  the  insurers  objected  to  pay  the  lofs,  becaufe 
the  debilitated  ftate  of  the  ihip  had  not  been  ftated  to 
them*     They  were  condemned,  however,  to  pay  the  full 
ium  infured,  upon  the  ground  that  they  ought  to  have 
prefumed  that  a  veflel  captured,  after  a  battle,  muft  have 
been  damaged* 
Or  what  either       The  following  cafe  will  Chew  that  the  infured  is  not 
party       may  bound  to  difclofe  a  circumftance  made  material  by  a  for- 
°w>  eign  ordinance,  whicn  may  be  known  by  either  party, 

but  which  neither  is  bound  to  know,  and  which  neither 
in  faft  knows. 
Nora  cirnxm-  An  infurance  was  made  on  a  Portuguese  ihip,  war- 
ftancc  made  ranted  neutral,  at  and  from  Madeira  to  her  port  of  dif- 
foreiga  ordi*  charge  in  Jamaica^  with  liberty  to  touch  at  the  Leeward 
nance,  of  which  JJlands. — The  ihip  was  captured  by  a  French  privateer, 
rant*"  lgD°"  an4  condemned  in  the  court  of  admiralty  in  France,  on 

the  ground  of  her  having  an  Englifb  fupercargo  on  board ; 

irr^&al G.Hi"  the  French  having  lately  made  an  ordinance  to  authorize 

B.R.  MS— s.  this,  iimilar  to  one  made  in  1756. — In  an  aition  to  re- 

195.      covcr  tkis  ^fs,  jt  was  iafifted  for  the  defendant,  that  the 

plaintiff  ought  to  have  difclofed  to  hun  that  the  fupercargo 

was  Englifb. — But  it  was  determined  by  Lord  Mansfield 

and  the  court,  that  if  neither  party  knew  of  this  arbitrary 

ordinance,  which  was  againft  the  law  of  nations,  neither 

was  guilty  of  any  fault.     If  the  defendant  knew  of  it, 

he  ought  to  have  inquired  what  fupercargo  was  on  board. 

\  But,  in  this  cafe,  both  being  ignorant  of  this  ordinance, 

both 


(a)  Vol.  1,  p.  172. 
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both  were  innocent ;  and  ih  fecK  cafe,  the   underwriter  w 

muft  run  all  rifks. 

t  fliall  conclude  the  prefettt  chapter  with  the  following 
lingular  cafe,  which,  though  not  upon  a  marine  policy,  * 

turned  upon  a  quefticm  of  concealment. 

An  infurance  was*  made  for  a  year,  from  the  18th  uf  "3rmfcSTiSSS 
OBober  1759,  againft  the  capture  of  Fort  Marlborough,  in  fafarait  agatait 
the  ifland  of  Sumatra,  by  an  enemy ;    for  the  benefit  of  *Ptnrc  **  * 

rry  .a  r        7tu:  It  is  not 

the  governor  Geo,  Carter. — The  governor's  mftru&ions  for   neceffarylb  dif- 

the  infurance  were  dated  the  22d  of  September  1759,  and   ffe  Wa  ***?" 

-  htiont  on  the 

the  policy  was  figned  in  May  1760.    The  fort  was  taken  probability   of 
by  Count  TfEfaigne  within  the  year,  vi2%  in  April  1760,   ■*  at*ck- 
and  an  action  brought  to  recover  the  lofs. — On  the  trial   CarUry.B^m% 
it  was  objected  that  there  was  fraud  on  the  part  of  the-  jf?**.9**' * 
infured,by  the  concealment  of  circumftances  which  ought 
to  have  been  difclofed  ;    particularly  the  weaknefs  of  the 
fort,  and  the  probability  of  its  being  attacked  by  the  French. 
This  was  offered  to  be  proved  by  two  letters 5  one  from  the 
governor  to  R.  Carter  his  brother  and  agent ;  and  the  other 
to  the  India  company,  from  which  it  appeared  that  the  French, 
being  unable   to  relieve  their  friends  on  the  coaft,  were 
the  more  likely  to  make  an  attack  on  this  fettlement,  which 
they  had   defigned  to  take  by  furprize  the  year  before  ; 
and  that  the  broker  who  effected  the  policy,  on  his  crofi 
examination,  faid  that  in  his  opinion,  thefe  letters  ought 
to  have  been  produced  or  the   contents  difclofed  ;  for  if 
they  had,  the  policy  would  not  have  been  underwritten. 
— In  reply  to  this,  it  was  fhewn  that  the  governor  had 
20,000  1.  in  effects  in  the  fort,  and  only  infured  10,000 1. ; 
that  it  did  not  appear  that  the  French  had  any  defign  to 
make  the  attack  till  the  end  of  March ,-  that  the  governor 
had  acted  as  in  full  fecurity  down  to  February,  and  in 
that  month  turned  his   money  into   goods ;    and  that, 
though  his  office  was  mercantile  and  not  military,  he  was 
guilty  of  no  fault  in  the  defence  of  the  place,  which  was* 
not  calculated  to  refift  an  European  force,  but  only  for 
defence  againft  the  natives.— TJxe  plaintiff  had  a  verdict. 
— A  new  trial  was  moved  for,  on  the  ground  that  all  the 
circumftances  were  not  Sufficiently  difclofed  to  the  under- 
writers. 
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•  writers. — But  the  court,  after  time  taken  to  deliberate* 
•were  clearly  of  opinion  that  the  plaintiff  was  entitled  to 

recover,  and  that  the  verdift  ought  to  ftand. — Lord  Mans* 
fietdy  in  delivering  the  opinion  of  the  court,  faid ; — «  The 
*  contingency  was,  whether  Fort  Marlborough  would  be  at- 
tacked by  an  European  power,  by  fea,  between  Oclober 
"1759  and  OBober  1760.  If  it  was,  it  muft  be  taken, 
being  incapable  of  refiftance.  The  underwriter  in  London, 
in  May  1760,  could  judge  much  better  of  the  probability 
of  this  contingency*  than  governor  Carter  could  at  Fort 
Marlborough  in  September  1759.  He  knew  the  fuccefs  of 
the  operations  of  the  war  in  Europe,  what  naval  forces 
the  Englifb  and  French  had  fent  to  the  Eaft  Indies,  and 

*  jphether  the  fea  was  open  to  any  attempt  from  the  French. 
He  knew,  or  might  have  known,  every  thing  which  was 

f  known  at  Fort  Marlborough  in  September  1759,  of  the  gen- 

eral ftate  of  affairs  in  the  Eajl  Indies,  or  of  the  particu- 
lar condition  of  Fort  Marlborough,  by  the  fliip  which 
brought  the  orders  for  the  infurance.  (a)  Under  thefe 
circumftances,  he  infures  againft  the  general  contingency 
of  the  place  being  attacked  by  an  European  power.  If 
there  had  been  any  defign  on  foot  or  enterprize  begun  iii 
t!  September  1759,  it  would  have  varied  the  rifle  underftood 

by  the  underwriter,  on  account  of  his  not  being  told  of  a 
particular  defign  then  fubfjjiing*  But  the  governor  had  no 
notice  of  fuch  a  defign,  nor  was  there,  in  fa£k,  any  fuch 
defign.  The  attempt  was  made  without  premeditation, 
from  the  fudden  opportunity  of  a  favourable  occafion,  by 
the  connivance  of  the  Dutch  which  tempted  FfEJlaigne 
to  break  his  parole. — As  to  the  firjl  concealment,  that 
he  did  not  difclofe  the  condition  of  the  place, — The 
underwriters  knew  that  the  infurance  was  for  the  governor, 
who  muft  be  acquainted  with  the  ftate  of  the  place,  and 

who 


(a)  There  is  nothing  in  the  report  of  this  cafe  from 
whence  it  can  he  fairly  in/erred,  that  the  underwriter  knewf 
or  might  have  known,  all  thefe  things.  The  probability  kem9 
to  be  the  other  way ;  nor  is  it  any  excufe  for  a  concealment* 
that  the  underwriter  might,  by  inquiring,  have  learned  all  that 
it  was  neceflkry  for  him  to  know. 
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who  could  not  difclofe  it  confiftently  with  his  duty  J  (a)  - 

but,  by  infuring,  he  apprehended  at  leaft  the  probability 
of  an  attack.  With  this  knowledge,  and  without  aflqng 
a  queftion,  he  underwrote  j  and,  by  fo  doing,  he  took  ♦ 

the  knowledge  of  the  ftate  of-  the  place  upon  himfelf  j 
though  it  was  a,  matter  about  which  he  might  have  been 
informed  various  ways  :  It  was  not  a  matter  within  the 
private  knowledge  of  the  governor  only.  But,  inde- 
pendent of  that,  it  is  enough  that  the  fort  was  in  the  con* 
dition  in  which  it  ought  to  be,  which  was  only  to  refift 
the  natives  $  in  like  manner  as  that  a  ihip  infured  is  pre- 
fumed  to  be  fea-worthy.  The  contingency  infured  againft 
was*  whether  the  place  would  be  attacked  by  an  European  > 

force,  and  not  whether  it  would  be  able  to  refift  fuch  an 
attack,  if  the  (hips  could  get  up  the  river.  It  was  found 
that  this  was  the  contingency  in  the  contemplation  of 
the  parties. — The  fecond  concealment  was,  his  not  having 
difelofed  that  the  French^  not  being  able  to  relieve  their 
friends  on  the  coaft,  might  make  an  attack  on  him*  This 
was  mere  fpeculation  dictated  by  fear,  and  not  a  fait  in 
the  cafe.  It  was  a  bold  attempt  for  the  conquered  to 
attack  the  conqueror  in  his  own  dominion.  The  prac- 
ticability of  it  depended  on  the  Englifh  naval  force  in 
thofe  feas,  of  which  the  underwriter  could  better  judge  at 
London  in  May  1 760,  than  the  governor  at  Fori  Marl- 
borough in  September  1759. — The  third  concealment  was 
that  he  did  not  flifclofe  the  defign  of  the  French  to  at- 
tack the  place  th$  year  before.  That  defign  refted  merely 
in  report ;  but  taking  it  in  the  ftrongeft  light,  it  is  the 
report  of  a  defign  the  year  before  >  but  then  dropped.— 
Another  filence,  not  objected  to  was,  that  it  appeared  by 
the  governor's  letter  to  his  agent,  that  he  was  appre- 

henfive 


(a)  The  argument  here  ufed  is  not  quite  confident  with  a 
fubfequent  part  of  this  judgment,  where,  to  prove  that  no  fraud 
was  impotable  to  the  governor,  it  is  faid, — "  By  the  fame 
u  conveyance  which  brought  his  orders  ro  infure,  he  wrote  to 
a  the  company  every  thing  which  he  knew  or  fufpedted  ;  and 
"  defired  nothing  to  be  kept  a  fecret  which  he  wrote  either  to 
w  them  or  his  brother." 

Z  z 
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tfenfive  of  a  Dutch  war:  That  he  had  good  grounds  for 
this  apprehenfion  apjteared  from  the  fubfequent  conduft 
©f  the  Dutch,  to  whom  the  lofs  of  the  place  was  owing-i 
The  reafon  why  the  counfei  did  not  objeft  to  this  con- 
Raiment  was,  becaufe  it  mtift  have  arifen  from  political 
fpeculation,  and  general  intelligence  ;    and  it  is  not  ne- 
ceflary  to  difclofe  fuch  things  to  an  underwriter.— With 
refpeft  to  the  opinion  of  the  broker,  the  jury  were  not 
bound  to  pay  the  leaft  regard  to  it.     k  was  mere  opinion, 
after  the  event.     If  rightly  formed,  it  could  only  be  drawn 
from  the  fame  premifes  from  which  the  court  and  jury 
were  to  determine  the   caufe ;  and  therefore^  improper 
and  irrelevant  in  the  mouth  of  a  witnefs.— With  refpeft 
to  the  governor,  there   was  no  ground  to   impute  fraud 
to  him.     By  the.  fame  conveyance  which  brought  his  or- 
ders  to  infure,  he  wrote  .to  the  company  every  thing  he 
knew  or  fufpeaed.     He  defired  nothing  to  be  kept  fecret 
which  he  wrote  to  them  or  to  his  brother,  {a)      The  rea- 
fon of  the  rule  againft  concealments  is,  to  prevent  fraud 
and  encourage  good  faith,  (b)     If  the  defendant's  objec- 
tions were  to  prevail,  in  the  prefent  inftance,  the  rule 
would  be  turned  into  an  inftrument  of  fraud.     The  un- 
derwriter, knowing  that  the  governor  apprehended  dan- 
ger, and  that  he  muft  have  fome  ground  for  his  appre- 
henfion, being  told  nothing  of  either,  figned  the  policy, 
without  afking  a  queftion.      If  the  objection,  « that  he 
was  not  told"  be  fufficient  to  vacate  it,  he  took  the  pre- 


mium 


4 


(a)  What  he  wrote  to  the  company  was  not  likely  to  be  made 
public,  and  therefore  not  likely  to  come  to  the  knowledge  of 
the  underwriter  !  What  he  wrote  to  his  brother  ought  to  have 
been  difclofed  :  And  though  this  concealment  might  not  be 
imputable  to  the  governor  as  ifruud*  yet  us  ei&d  in  avoiding 
the  policy  would  be  the  fame.  It  is  laid  thai  he  defired  no* 
thing  to  be  concealed  ;  Iktt  a  concealment  without  the  delire, 
or  even  againft  the  will,  of  the  infured,  will  avoida  policy.  Vid. 
fup.  335. — (b)  We  have  his  Lordihip's  authority,  and  die 
authority  of  plain  reafon,  for  faying,  tliat  a  concealment  may 
avoid  a  policy,  and  yet  be  quite  innocent.     Vid,  fup.  347. 
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tnium,  knowing  the  policy  to  be  void,  (a)  in  order  to 
gain  if  the  alternative  turned  one  way,  and  make  no  fati^ 
$altion,  if  it  turned  oat  the  other.  There  was  not  a  word 
faid  to  him  of  the  affairs  of  Ittdi^  or  the  ftate  of  the  war 
there,  or  the  condition  of  Fort  Marlborough.  If  he  thought 
that  omhfion  an  obje&ion  at  the  time,  (b)  he  ought  not  to 
have  iigned  the  policy,  with  a  fecret  reierve  in  his  own 
mind  to  make  it  void  :  If  he  difpenfed  with  the  informa- 
tion, (c)  and  did  not  think  this  ulence  an  objection  then, 
he  cannot  take  it  up  now  after  the  event." 

I  have  ftated  this  celebrated  cafe,  and  the  arguments  in 
fupport  of  the  judgment,  more  at  length  than  was  coniiftent 
with  the  plan  of  this  work ;  and  I  have  taken  the  liberty  to 
make  fome  fliort  remarks,  in  the  form  of  notes,  on  feveral 
pafliges,  which  appeared  to  me  difputable.  For  with  all  the 
veneration  and  deference  which  I  feel  for  the  diftinguUhed 
chara&er  and  talents  of  the  noble  perfon  who  delivered 
that  judgment,  the  duty  of  the  tafk  which  I  have  impofed 
upon  myfelf  obliges  me  to  declare,  that  I  have  not  been 
able  to  fatisfy  my  own  mind  that  it  is  warranted  even  by 
the  principles  which  his  lordfhip  himfelf  lays  down  as  the 
bails  of  it.  {J)  A  ftronger  cafe  of  an  infurance  againft  the 
policy  of  the  law  could  fcarcely  be  put  than  one  in  which  the 
inluredlayshimfelf under  the  neceffity  either  of revealingthat 

which 

(a)  How  could  the  underwriter  know  that  the  policy  was 
void  by  reafon  of  a  concealment,  without  knowing  what  was 
concealed  ?  Upon  whom  does  the  obligation  lie ;  the  infured 
to  difcloie  what  he  knows,  or  the  underwriter  to  fifh  it  out  by 
afking  que  ft  ions  I  The  argument  goes  to  prove,  diat  if  the  un- 
derwriter afk  no  queftions,  the  infured  is  obliged  to  difcloie 
nothing ;  which  is  true  only  with  rciped  to  matters  of  public 
notoriety.— (b)  How  could  he  judge  of  the  omifiion*  without 
knowing  what  was  omitted  ? — (c)  How  could  he  be  fuppofed  to 
difpenfe  with  information,  when  the  filence  of  the  infured  was, 
according  to  all  pra&ice,  a  proof  that  he  had  none  to  commu- 
nicate ? — (J)  Thefe  principles  which  are,  in  general,  abftrad 
propositions,  of  indisputable  truth,  and  are  laid  down  with  ad- 
mirable clearnefs  and  preciilon,  will  be  found  in  the  beginning 
of  this  chapter. 
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which  his  duty  as  governor  forbade  him  to  difclofe,  or  of 
concealing  from  the  underwriter*  thofe  things  which  it 
was  material  for  them  to  know,  and  which  juflice  would 
require  him  to  communicate.    It  is  faid,  however,  "  that 
the  cafe  fo  feldom  happens,  that  little  danger  is  to  be  ap- 
prehended from"  the  example."— That  fuch  an  iniurance  is 
without  example  mar  be  urged  as  one  argument  againft 
its  legality.     But  if,  a  contract,  which  is  contrary  to  princi-  . 
pies  of  public  convenience  be  once  ian&ionedby  high  an- ; 
thority,  no  man  can  forefee  to  what  extent  the  mifchievous  j 
principle  may  afterwards  be  carried.— But  then  it  is  alio 
faid,  "  that  this  objection  could  not,  upon  any  ground  of  . 
jufbce,  be  made  by  an  underwriter,  who  knew  the  infured  ; 
to  be  governor  at  the  time  he  took  the  premium."— This 
goes  to  prove  that  an  underwriter  who  takes  a  premium 
upon  an  infurance  which  he  knows  to  be  illegal,  cannot 
afterwards  object  to  the  illegality  of  it.— This,  as  between 
the  infurer  and  the  injured^  would  undoubtedly  be  juft :  But 
principles  of  public  convenience  demand  that  the  juftice  of 
the  cafe,  as  between  the  parties,  fhall  fomethnes  yield  to 
a  higher  confederation,  namely,  the  probable  operation 
of  the  precedent  upon  public  morals,  or  the  public  in- 
tereft.  (a) 


>*•■ 


(d)  Vid.  fup.  49. 
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CHAP,   a 

Of  the  Ship. 

IN  every  marine  imurance  theihip  muft  always  be  an 
objeft  of  great  intereft  to  both  parties*  From  the  na- 
ture of  the  contract,  there  are  certain  Stipulations  or  condi- 
tions implied  in  it,  relative  to  the  (hip,  which  the  infused  is  : 
bound  to  fulfil  Thefe  are,  that  the  flap  ifball  be  fea- 
worthy ;  that  the  lhallnot  be  changed,  unlefs  from.nece£ 
fity,  without  the  confent  of  the  infurer*  \  and  that  fhefliall 
be  conducted  and  navigated  according  to  law.  Thefe  mat- 
ters which  embrace  all  that  will  be  nectflary  to  fay  on  the  : 
fubjeA  of  the  fhip,  will  be  considered  under  the  following 
heads: 

1 .  Of  the  fe^worthinefs  of  the  {hip  ; 

£•  Of  changing  the  {hip  j 

3.  Of  infurances  on  goods  in  "Jbip  crjbips-" 
•    4.  Of  the  conduct  of  theihipw 

SecT:.  i. 
Of  the  Sea-ivorthinefs  of  the  Ship. 

IT  is  clear,  from  the  authority  of  all  the  writers  on  the   No  I*&  arifin*, 
fubject  of  marine  infurances,  as  well  as  upon  principles   ^idcfcaof  the 
of  natural  juftice,  that  no  lofs  occaiioned  by  the  internal    thing    infured 
defett  of  the  thing  infured,  ihall  fall  on  the  infurer ;  and   ^  iofurcr^0" 
therefore,  if  the  ftiip  be  found  incapable  of  performing  the 
voyage  infured,  and  her  inability  do  not  proceed  from  any 
accident  or  misfortune,  or  from  the  violence  of  tne  winds 
or  waves,  but  from  latent  defects, exifting  before  the  voyage 
commenced,  the  infurer  is  difchargecL  (a) 

There  is,  moreover,  in  every  Infurance,  whether  on  fliip   1^[t  *•  ■*  m' 

i  -i-i  •         ,      \  •     rt    it  i_     r         P1,c4  warranty 

or  goods,  an  implied  warranty  that  the  flnp  lhall  be  lea-  m  cvcry  policy, 

worthy  when  tKe  rilk  commences;  that  is,  that  fhe  lhall  be  ^k^^LS0^'* 

tight,  Jfaunch  and  Jlrong,  property  manned,  provided  with  all  fcail  be  fea- 

neajfary  "orthr- 

(*)  Le  Guidon,  c.  $,  art  8,  Valin,  torn.  1,  p.  654,  torn,  a, 
p.  80.  Ptfbier,  h.  t  n.  66.  Emerig.  torn.  I,  p.  580,  Ord  de 
la  mar.  h.  t  art  12.  a  Mag  90, 140. 
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neceffaryJloriSi  and  in  all  refpefts  fit  for  the  intended  voyage. 
— The  confideration  of  the  floiurance  is  paid,  in  order  that 
the  infured  may  be  indemnified  againft  certain  contingent 
eies  5  and  it  fuppofes  that  the  infurer  may  gain  the  pre- 
mium :  But  if  the  (hip  be  incapable  of  performing  the 
voyage,  there  is  bo  poffibility  of.  the  infurers  gaining  the 
premium,  and  in  that  cafe,  the  contraA,  on  his  part,  would 
be  without  coafidoration,  and  confequently  vokL—The  in* 
fiirer  undertakes  to  indemnify  the  infured  againft  the  w- 
traordmary  and  unforefcen  perils  tfthefea  ,•  and  it  would  be 
abfurd  to  fttppofe  that  any  man  would  infure  againft  thoft 
perils,  but  in  the  confidence  that  the  fhip  is  in  a  condition 
to  encounter  the  ordinary  perils  to  which  every  fhip  muft  be 
expofed  in  the  ufual  courfe  of  the  voyage  propofed* 
in  Frawe,everf       By  the  law  of  France  it  is  directed,  that  every  mei> 

£fore^7voCd-    Chant  *****  before  hef  deParture  from  the  Pltce  of  **** 

agecommences.  out-fit,  {hall  be   furveyed  by  certain   officers  appointed 
for  that  purpofe,  and  reported  to  be  fea~worthy,  {en  bm 
etat  de  navigation;)   and  that,  previous   to  her   return, 
before  (he  takes  her  homeward  cargo  on  board,  fhe  fliali 
But  the  report  be  again  furveyed.-— Valin  (b)  (hews  how  little  confidence 
tipon  fuch  fur-   jje  piaceci  in  thefe  furveys,  which,  he  fays,  are  only  made 
fufficient  proof  upon  the  external  parts,  for  the  fhip  is  not  unfheathed, 
of  fea-worthi-  an(i   therefore  the  inward  and  hidden  defe&s  are  not 
.difcovered.     Indeed  itfeemstobe  mpch  better  to  leave 
the  validity  of  the  policy  to  depend  on  the  fea-worthi* 
nefi  of  the  fhip,  to  be  afcertained  after  a  lofs  has  hap- 
pened, by   an  inveftigation  of  the  true  caufe,   than  to 
permit  fo  important  a  queftion  to  be  decided  by  the  re* 
port  of  mercenary  officers.      A  fhip  may,  to  all  appear* 
ance,  be  perfectly  capable  of  performing  a  voyage,  and 
it  is  only  after  a  lofs  has  happened  that  her  latent  defeftt 
are  difcovered,  and  her  true  ftate  at  the  time  of  her  de-* 
parture  comes  to  be  known.     Nor  was  the  furvey  thus 
made  by  the  French  conclufive  to  prove  that  the  fhip  at 
her   departure  was  fea-worthy.    It  raifed  a  prefumpthn 

that 


(4)  Tit.  fret.  fur.  art.  ia, 


Chap.  XL  §1.3        Sea-worthintfi.  365 

that  {he  was  ft>$  bat  il  ftill  remained  opfcft  to  the  inAirert 

to  fhew  the  contrary. 

:  As  the  infurer  is  only  liable  fa*  ioffes  arifiag  from  the    a  flap  foall  be 

extraerdinary  and  unforfeen  perils  af  the  voyagef  if  the  fhip  Ff"!**0! to 

become  innavigable,  or  incapable  of  proceeding  on  the   worthy,  unlcfe 

voyage  rafured,  all  the  writers  agree  that  the  prefumptim   lt  **  ™^  JP- 

ihall  be  that  this  proceeded  from  the  age  and  rotteanefs,   difabUity  arofe 

or  other  def eft  of  the  fhip,  unleft  k  -be  made  mppewt  to  have   *om  j^^ 

been  occafioned  by  fea  damage  or  fome  nnforefeen  acci-   mUfortnoe. 

dent,  (ii)    Hie  reafon  affigned  for  this  is,  that,  by  the 

marine  law,  an  indefinite  innavigabiKty  is  never  clafied 

among  the  perils  to  which  the  infurer  is  liable;   be* 

caufe  a  thing  lb  fUbjedto  be  injured  by  time  and  the  ufe 

yhkh  is  made  of  it,  cannot  be  fnppofed  always  to  retain 

its  original  ftare ;  and  that,  though  a  fhip  may,  at  the 

time  of  her  departure*  appear  capable  of  performing  the 

voyage  infured  $    yet,  if  the  voyage  ihould  prove,  longer 

than  ufual,  her  internal  defe£b  will  fometimes  become 

apparent,  from  time,  from  the  preflfore  of  the  cargo,  and 

from  the  action  of  the  feas,  without  any  extraordinary 

accident. 

Cafaregis,  (b)  in  fnpport   of  this  do&rine*  cites  the   A  ft.   - ,  . 
following  decifion  of  the  Rota  of  Fioreua.-~A  fhip,  with   a  leak  at  fea, 
a  cargo  of  goods  on  board,  failed  from  Gadiz  for  Am-    cwt'ra^wfnd^ 
Jhrdam ;  and  when  fhe  was  off  Cape  St.  Fmce&$  fl*e  was    to  nm  for  the 
forced  by  a  ftrong  north  wind  to  pat  into  ft-  Cm*  de  Tern   °fha£eft  ^x\l 
eriffi  to  avoid  foundering.     Being  there  furvteyed,  ft*   pronounced  in- 
was,  by  the  confisl,  pronounced  to  be  mnatvigabk. — Th*    wh^her  Ihis 
kifbred  infixed  that  the  above  circumftances  amounted   (hall  be  prefix 
to  fufficient  evidence  of  the  lofs,  which  could  only  be    ^cnl^om  J^ 
attributed  to  the  contrary  winds,  which,  having  caufed    not       having 
the  fliip  to  fpring  a  leak,  had  rendered  her  innavigable* —   th^avhaTSw 
The  infurers  replied  that  the  infured  were  bound  to  give   failed. 
cmclufwe  evidence  of  the  lofs  5  that  the  witnefles  exam- 
ined 


«*■*» 


(a)  Targa,  ch.  60,  p.  256.*  PblhUf,  h.  t.  n.l56.  Cafttregh 
dif.  142,  n.  15.  Valin^  fur.  art.  28,  29,  &  46,  h.  t.  p.  76.  In 
p.  98,  he  fays,  "  La  preibmption  eft,  que  le  mauvais  £tat  du 
navire  vientde  fon  propre  vice."— (3)  Loc.  cit. 
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ihed  by  the  confid  did  not  depofe  that  the  lofs  was  oc- 
casioned .by  the  contrary  winds  *  that  the  leak  did  nor 
fhew  a  right  to  abandon,  becaufe  in  the  courfe  of  a  voyage  it 
fometimes  happens  to  the  beft  ihips  to  fpringa  leak,  with* 
out  any  extraordinary  fea-damage.— The  judges  of  the 
Rota  adopted  thefe  reafons,  and  decided  in  favour  of  the 
infurers.  Their  judgment  was  delivered  to  the  effect  fol- 
lowing : — The  queftion  being,  whether  the  fhip  had  been 
declared  innavigable  on  account  of  the  violence  of  the 
contrary  winds,  or  on  account  of  fotne  peculiar  and  in- 
herent vice,  it  has  appeared  to  usy  that  this  being  the  cafe 
of  innavigability,  it  ought  rather  to  be  attributed  to  the 
inherent  vice  of  the  fhip.  The  bad  condition  of  the  fhip 
is  prefumed  to  proceed  from  an  ancient,  certain,  inherent, 
natural,  and  conftantly-operating  caofe,  rather  than  front 
the  effeft  of  the  winds,  which  is  accidental  and  extrin- 
fic.  (a)  Decay  and  rottennefs  are  reputed  the  moft 
altive  and  moft  powerful  caufes  from  which  innavigabil- 
ity can  proceed,  (b)  A  ftorm  is  not  deemed  a  fufficient 
caufe  of  a  lofs,  if  this  can  be  fhewn  to  have  proceeded 
from  the  inherent  vice  of  the  thing  infured.  The  mere 
poffibility  that  the  injury  has  not  been  occafioned  by  the 
fea,  is  enough  to  fhew  that  the  proof  of  the  infured  is 
inefficient,  (c) 

Emerigoti)  however,  holds  that,  in  confideration  of  the 
previous  furvey,  the  prefumption  that  the  fhip  was  fea- 
worthy  when  fhe  failed  fhall  prevail  till  the  infurers  fhew 
the  contrary ;    and  he  cites  a  number  of  decifions  of  the 

admiralty 


(a)  Totum  damnum  referri  debet  caufae  antiquiori,  origi- 
nally certae,  et  intrinfecae  fragilitatis  et  vetuftatis  Davis,  n.  22. 
— (B)  Vitium  intrinfecum  infe&ionis  et  corruptionis  reputan- 
dum  (it  pro  caufa  potcntiori,  et  majoris  a&ivitatis,  ex  prse- 
ditf  is,  cui  propterca  principaliter  cfFeftus  eft  attribueadus,  n. 
24. — (c)  Sola  poffibilitas  in  contrarium  fufficit,  ut  probatio- 
non  dicatur  fufficieus,  n.  36,  &c. 


mm 
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admiralty  court  of  Marfeilles  upon  this  point,  from  which 
it  would  feem  that  no  evidence  of  the  rottennefs,  or  of 
the  decayed  ftate  in  which  the  ihip  may  be  found  after 
JbefaHsj  is  fufficient  to  countervail  the  report  of  the  pre- 
vious furvey.  (a) 

And    it    muft  be  owned  that,   in  practice,  though 
the  rule,  as  laid  down  by  the  writers  above  cited,  ought 
never  to  be  loft  fight  of,  many  difficulties  may  arife  from 
too  ftrift  an  obfervance  of  it.      Where  a  ihip  is  loft, 
or  is  condemned  in  the  courfe  of  the  voyage,  as  being 
incapable  of  proceeding  to  her  place  of  detonation,  and 
this  cannot  be  afcribed  to  ftrefk  of  weather  or  any  ac- 
cident in  the  voyage,  the  fair  and  natural  prtfumption 
is,  that  (he  was  not  fea-worthy ;    and  then  it  is  incum- 
bent on  the  infured  to  {hew  that,  at  the  time  of  her  de- 
parture, fhe  was  in  b£t  fea-worthy.     This  preemption 
is  founded  upon  principles  'of  public  policy,  which  re- 
quire that  the  ihip,  at  the  time  of  her  departure,   fhaU 
be  in  fuch  a  ftate  as  to  be  capable  of  encountering  the 
ordinary  perils  of  the  voyage  infured ;  and  this  muft  be 
the    true  meaning  of  the  words,   "  tight,  fauncb%  and 
Jhvftg"  ufed  in  charter-parties.     However  perfect  a  (hip 
may  be  in  herfelf,  yet,  if  fhe  be  incapable  from  the  .na- 
ture of  her  conftrufture,  or  any  other  caufe,  of  perform- 
ing the  voyage  infured,  with  the  propofed  cargo  on  board, 
fhe  is  not  fea-worthy.    She  muft  be,  in  all  refpe&s,  fit 
for  the  trade  in  which  fhe   is  meant  to  be  employed* 
And  it  is  a  wholefome  rule  that  the  infured  {hall  be  held 
to  pretty  ftritt   and  cogent   proof  of  this.     It  is  alfo  a 
wholefome  rule,  that  this  proof  ihall  not  only  be  cogent 
and  ftrong  to  {hew  the  (hip's  fufficiency  at  the  time  fhe 
failed,   but  alfo  that   the  infured  fhall  bring  forward  ait 
the  evidence  which  he  has  upon  the  fubjett  j  particularly 

what 


■  «*. 


(a J  VaUm*  fur  art.  39  h.  t.  fccms  to  have  thefc  decisions  in 
his  mind  when  difeuffing  thk  point,  he  fays,— "On  cite  fur  ce 
fujet  plufiers  arrets  d'Jix  et  des  {Sentences  de  Marfiille  contr? 
les  affureurs ;  mais  ces  prejugls,  pour  etre  juridiques,  doivent 
avoir  £te  rendus  fur  des  preuves  que  lei  naviret  avoient  eti  ren- 
du* innavigablcs  par  fortune  de  mer.  Ce  pendant  qu'  eft  ce  que 
ces  preuves  pour  l'ordinaire  ?  Des  proces  verbaujc  frauduleux 
de  la  part  des  capitaines,  toujours  difpofes  a  favorifer  les  arsaa- 

teurs,  fans  cgard  a  la  v6nt€  et  la  j*ftke.f* 

2— A 
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what  relates  to  the  ftate  fee  was  in  when  the  lofs  hapi 
pened,  or  whqn  (he  was  condemned  as  unfit  to  prc^ 
ceed  on.  the  voyage.  If  any  thing  fliould  be  withheld 
which  the  infured  might  have  produced,  it  will  always 
throw  great  fufpicion  on  his  cafe.  Too  much  often  refts 
on  the  fingle  teftimony  of  the  mafter,  always  inclined 
If  the  lofc  or  to  favour  his  employers,  (a) — If,,  oil  the  other  hand,  it  ap- 

th^fbi7    ma°f    Pear  ^rom   th(?    **fts   °^  tlie  Ca*"e*  tliat    ^e    l0^S   TBaf  b* 
be  fairly  afcri-    fairly  attributed  to  fea-damage  or  any  other  unforefeen 

V^thT  pr^f  misfortune,  but  yet  the  infurers'mean  to  allege  that  the 
of  unfca-wor-   fbip  at  her  departure  was  not  fea-worthy,  the,  onus  pro* 

thcn!nJw8.°n    \<*ndl  wiU  lie  on  them--    This  feems  t0  be  ^  fimPleft 

rule  ;    and.the.fimpleft  rules  are  always  the  beft,  particu*- 

larly  in  matters  of  commerce.  >  ... 

Neither  the  ig-       If  it  be  clearly  afcertained  that  the  fhip,  at  the  time 
norancc  or  in,   ^  ^er  departure,  was  hot  in  a  condition  to  perform  the 

nocence  of  the  »  .  .  .  r 

infured  will  a-  voyage  infured,   neither,  the  innocence  or  ignorance  of 

Vai1  ft hDn     h  ***$  infured,  nor  $ny  precautions  he  may  have  taken  to 

of  this  implied  make  her  fea-worthy,  will  avail  him  againft  the  breach  of 

warranty.  ^is  implied  warranty. 

The  purctofer       Thus  :    The  plaintiff  had  purchafed  a  fliip>  and  after 

of  a  (hip  fends  having  her  fur v eyed  by  proper  perfonsj,  feat  her  into 

ed  and  com-  dock,  and  there  had  her  fully  repaired ;    and  the  ftup-> 

pletcly  repair-  builder  was  ready  to  fwear .  that  he  had  effe&ually  re- 

ihip-builder  is  paired  her,  as  he  thought,  having  done  all  that  was  re«. 

ready  to  fwear  quifite  to  make  her  a  good  fhip.  •  Being  then  taken  into 

that   this    was  r      .         n  rye  111 

done;  yet  if  it  government  i er vice,  ihs  was,  as  uiual,  iurveyed  by  the 

afterwards  ap-  perfons  employed  for  that  purpofe,  and  reported  to  be 

wm  not   fea-  a   g°°d   fhip*   *he    failed   out  of  the    Thames ,   and  ar- 

worthy,     tho1  rived  at  Port/mouth  ;  but  being  very  leaky  with  bad  weath- 

th»s  proceeded  .,  i     *     1  j         i    i_         ^  •    ^  j 

from  a  latent    cr>  t^e  admiral  ordered  her  to  go  into  port,  and  un- 
caufe,  the  poi-  dergo  a  furvey  there.     This  was  done,  and  it  was  found, 

1        on  opening  her,  that  fome  timbers  near  her  keel  were 

?****'   BMch>  -very- bad;  infomuch  that  £he.  was  condemned,  as  infuffi- 
M-  176*.  cierit  to  proceed.  The  plaintiff  having  infured  her,  brought 

an  ncYion  on  the  policy  to  recover  the  lofs ;  and  at  the 
trial  infifted  that  he  had  a  right  to  prove,  and  could  prove, 
"that  he  had  done  every  thing  in  his  power  to  fend  her 
out  a  good  and  fufficient  fhip  \    but  that  her  dif&bility 

was 


(a)  'Vid.,&p.  367,  n. 


mm^mr-uw*    9    p-»8bhwh 
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Vrcw-  the  effect  of  a  latent  cattfi,  not  known  to  him  -or 
diicovered  when  ihe  was  furveyed,  or  in  the  dock  re^ 
pairing.— Lord  Mansfield,]  who  tried  the  caufe,  faid  that 
it  appeared  that  the  Ihip  had  died  a  natural  death,  and  had 
received  her  death's  blow  before  the  rilk  commenced; 
and,  however  innocent,  the  plaintiff  might  be,  and  howev- 
er cautioufly  he  had  afted,  the  underwriter  was  equally 
innocent  *  and  the  implied  warranty  muft  and  ought  to 
have  its  effect j  and  he  nonfuited  the  plaintiff. 

So,  where  an  infurance  was  made  on  goods  on  board  And  the  infur  • 
the  Amy  and  Latitia,  at  and  from  Monlferat  to  London ,  qU^n^J  ""^ 
the  ihip  failed  the  I6th  of  July*  and  the  next  day,  die  ft  ate  of  the 
without  any  bad  weather,  fhe  was  found   to   be  very    alter  thTcafc? 

leaky,  and  obliged  to  run  for  the  ifland  of  S/.  Thomas,         

where,  fhe  was  unloaded,  and  the  goods,  being  much  /„'*«  N. !'*»/- 
damaged,  were  fold*  In  an  action  on  the  policy  to  re-  ter'l*.  1765. 
cover  for  this  loft,  it  was  agreed,  on  the  one  hand,  that 
the  (hip  was  not  lea-worthy  to  undertake  the  voyage  iniu- 
red  ,  and  on  the  other,  that  the  infured  was  totally  igno- 
rant  of  this,  when  the  goods  were  (hipped. — The  plaintiff 
was  nonfuited*  Lord  Mansfield  faid,  that  the  implied  war- 
ranty could  not  be  difpenfed  with  in  any  cafe  :  However, 
as  it  was  a  queftion  of  law,  he  would  fave  the  point ;  but 
the  plaintiff's  counfel  declined  this,  being  fatisikd  that  it 
was  againft  them* 

Though  the  owners  may  dot  know  the  true  (late  and    if  the  Ihip  It 

condition  of  the  fhip  in  a  diftant  part  of  the  world,  yet,  if    ^fJJJ^|[j 

■they  infure,the  law  will  prefume  that  the  mailer,  or  fome    be  void,  though 

other  agent,  will  take  care  that  the  fhip  be  fea-worthy  be-    fcoththeinfurcJ 

0        *  r  '  and  the  captain 

fore  fhe  fails.     Hence  it  is,  that  though  a  Ihip  has  been    believed  her  to 
lone  abfent  in  the  remoteft  parts  of  the  world,  if  an  infur-    b<r  f«- worthy  j 

~    °  ,        ,  l       /V  4  '        t  an°  though  the 

ance  be  made  on  her  homeward  paflage,  the  warranty  that    infarcts  knew 
{he  was  fea-worthy  at  the  time  of*  her  departure,  is  as  firong-    [heft*1**}1*  w»s 

r»  -r/i      1      t  r  -i         r  r*  in  as  well  as  th« 

ly  implied  in  .the  contract,  as  if  the  had  failed  from  an  En-  owner*. 
gli/b  port.  And  though  no  fraud  be  imputable  to  the  in- 
jured ;  though  they  fuppofed,  or  believed,  that  the  fhip  Was 
in, .all  refpecls  fea-worthy  \  though  no  blame  be  imputable 
to  the  matter,  or  any  other  agent  of  the  infured,  and  though 
the  underwriters  were  as  well  acquainted  with  the  {late  and 
.  condition  of  the  (hip  as  the  owners  j  yet,  if  in  fact  (lie  was  not 

fea-worthy 
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fea-worthy  at  the  time  of  her  failing,  the  contrtfk  will  be 
void.    Thefe  principles  will  be  found  fully  eftablifhed  in 
the  following  cafe. 
Mill*  and  ano-     *  An  infiirance  was  made  on  a  {hip  called  Che  Mills  Frig* 

fMi££rkt  **e> loft  OT  not  loft> "  fr<Hn  the  Lizard  IJUmds  to  London* 

"  beginning  the  adventure  from  her  arrival  at  the  Leeward 
"  IJlandsP — In  an  action  on  this  policy,  the  declaration 
fhrted  the  k>fs  to  have  arifen,  from  divers  leaks  fprung 
by  the  fhip,  from  the  ftarting  of  planks,  and  occasioned 
by  tempefiuous  weather  and  the  mere  perils  of  the  fea. 
Upon  the  trial  of  the  caufe,   it   appeared, — c  That  the 
fhip  was  French  built,  and  the  defendant  knew  her  to  be 
fuch  :    That  the  bolts  of  fuch  {hips  being  iron,  grow 
rufty  and  break \  and  then  the  timbers  fcddenjy  become 
loofe,  and  the  fhip  is  thereby  rendered  incapable  of  bear- 
ing the  fea,  without  any  vjfitie  marks  of  decay :  That 
(he  had  been  generally  employed  by  the  plaintiffs  in  the 
Weft  India  trade,  and  large  fums  constantly  infured  on 
her :  That  before  fhe  failed  on  her  laft  voyage,  (he  was 
put  into  complete  repair ;  but  her  iron  bolts  could  not 
then  be  examined  without  taking  off  her  {heathing,  which 
had  not  long  before  been  put  on  :  That  the  firft  under- 
writer on  the  policy,  with  others,  kept  a  regifter  of  all 
{hips  infured  by  them,  containing  a  particular  defcription 
of  each,  and  employed  a  furveyor   to  examine  them  : 
That  the  Mills  Frigate  had  long  been  entered  in  this  re- 
gifter, and,  before  her  laft  voyage,  was  examined  by  the 
furveyor,  and  found  fit  to  undertake  the  voyage  to  and 
from  the  Leeward  IJlands :   That  the  firft  underwriter 
knew  as  much  of  the  condition  of  the  fhip  as  the  plain* 
tifis,  and  underwrote  400 1.  on  her  outward  voyage :  That 
at  Su  Kitts  (he  had  fuch  a  repair  as  was  deemed  fufficient 
for  her  homeward  voyage,  but  her  bolts  could  not  be 
examined  there:   That  at  Nevis,  where  a  loading  was 
fexpe&ed,  the  planters,  knowing  {he  had  been  leaky  cm 
her  outward  voyage,  refufed  to  put  fugars  on  board  her^ 
but 'to  fatisfy  them,  a  furvey  was  made  by  fix  captains, 
\?ha  reported  that  {he  was  ftrong  and  found,  and,  when 
caulked^ ;  would   be  fully  fufficient  to  carry  a  cargo  to 
Lmefoti  *  -That  Ih*  Whs*  accordingly  caulked,  jand  daring 
^   •  two 
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two  months,  while  {he  was  loading,  continued  tight: 
That  the  day  after  (he  failed  from  Nevis,  without  any  had 
weather,  (he  fprung  a  leak,  which  obliged  the  captain  to 
bear  away  for  St.  Kitts,  where  fhe  arrived  in  two  days, 
and  it  was  there  found  that  fhe  had  ftarted  a  plank,  and 
to  being  farveyed,  fhe  was  reported  to  be  unfit  to  pro- 
ceed on  her  voyage,  without  a  thorough  repair,  which 
would  coft  more  than  the  vahie  of  the  (hip  and  freight  j. 
and  which,  At  all  events,  could  not  be  had  at  St.  Kitts,  for 
want  cif  docks  and  materials,  and  that  fhe  was  unfit  to 
fiil  'elfewhere  to  be  repaired :  That  the  ftarting  of  the 
pktrfk  was  owing  co  the  iron  bolts  being  nifty  and  de* 
eayed  attd  breaking  off  in  the  plank;  and  that  as  other 
bolts  might  be  in  the  fame  ftate,  it  was  concluded  that 
the  fhip  was  not,  at  the  time  fhe  failed  from  Nevis  for 
Lon dotty  fit  to  perform  that  voyage ;  and  this  the  captain 
now  believed,  though,  to  all  outward  appearance,  fhe 
#as  a  gobd  fh4p,  and,  ag'he  thought  when  he  failed  from 
N*6i*i  proper  fir  ibe  voyage ;  but  had  he  known  the  de- 
cayed condition  of  her  bolts  before  he  failed  on  his  home* 
ward  voyage,  bSb  would:  Hot  have  ventured  his  life  in  her : 
That  while  the  (hip  was "  at  St.  Kitts,  the  captain  wrote 
to  the  plaintiffs,  giving  them  an  account  of  his  outward 
voyage ;  mentioning  the' bad  weather  he  had  had,  and  the 
loofened,  weak)  and  leaky  Jtate  of  the  pip,  and  the  neceffity 
he  was  under  of  having  her  upper  works  new  nailed :  That 
the  plaintiffs  gave  this  letter  to  a  broker  to  get  an  infiir* 
ance  made  on  the  fhip,  freight,  and  cargo  ;  which  being 
{hewn  to  the  firft  underwriter,  he  chofe  to  infure  the  fhip, 
faying,  (he  would  come  home  fafe  enough,  notwithstand- 
ing the  damage  fhe  had  received,  it  being  a  fiimmer 
voyage ;  but  fhe  would  very  likely  damage  her  cargo ;  and 
being  about  to  underwrite  300 1.  the  broker  told  him  he 
was  a  bold  man  to  write  fo  much,  after  reading  the  let- 
ter,  upon  which  he  altered  the  three  into  a  two :  That 
the  broker  fhewed  the  fame  letter  to  all  the  other  under- 
jwritew  before  they  underwrote. — The  defendants  demur* 
sod  to  this  evidence,  upon  which  the  court  gave  judg- 
ment for  them — A  writ  of  error  was  then  brought  in  tte 
^Mtbe^uer  Chamber,  which  was  rvfantd  t»  Lord  ifons* 

faU 
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.  fidi  and  Lord  C.  J.  Wilmot,  who  after  argument,  re- 
ported their  opinion  to  be  in  favour  of  the  defendants* 
and  judgment  was  given  for  them  accordingly/^) 
Operations  The  principles  upon  which  this  opinion  was  founded 

on  the  above   were  not  publickly  declared,  becaufe  it  is  not  ufual,  upon 

a  writ  of  error   from   the   court    of  Exchequer  to   the 
•  Exchequer  Chamber,  for  the  judges,  to  whom  it  is  referred, 

to  deliver  their  opinions  publickly.  It  is  evident,  how- 
ever, that  it  mufl  have  been  decided  on  the  ground  that 
the  fhip,  at  the  time  fhe  failed  from  Nevis,  was  not  fea* 
worthy ;  and  that  for  this  caufe,  the  policy  was  void, 
though  thefe  things  were  dear  ;  1ft,  That  the  plaintiffs 
were  innocent  j  2dly,  That  the  underwriters,  at  the  time 
they  fubferibed  the  policy,  knew  as  much  of  the  ftatp 
and  condition  of  the  fhip  as  the  plaintiff  did  ;  and,  3dly, 
That  no  blame  was  imputable  even  to  the  captain,  or 
any  other  agent  of  the  plaintifis.  In  the  cafe  of  March 
v.  Lord  Pigoty  this  is  alleged  by  counfel  in  argument 
to  be  the  ground  of  this  decifion.  (b)  But  Lord  Mans- 
field is  there  made  to  deny  it.  Little  regard,  however, 
feems  to  be  due  to  this  report ;  not  only  becaufe  the  fafts 
of  the  cafe  of  Mills  v.  Roebuck,  will  warrant  a  decifion 
in  favour  of  the  defendant  upon  no  other  ground  thafi 
that  of  the  (hip's  not  being  fea-worthy  $  but  alfb  becaufe 
Lord  Mansfield  is  made  in  that  report  to  deny  and  con- 
firm this  doctrine  almoft  in  the  fame  breath. 
Id  what  cafes        Where  the  goods  infured  have  fuftained  a  damage  in 

bCwhircaTct  the  vo7age  from  the  inefficiency  of  the  fhip,  the  quef- 
the  owners  (hall  tion,  whether  the  owner  or  mafter  of  the  fhip  be  liable  to 

dama^d'1"1  ma^e  S°9^  tne  ^s»  defends  on  the  queftion  whether 
to  goods  from  the  fhip  was  in  a  condition  to  perform  her  voyage  at 
the  inofficial-   tjie  tjme  0f  j^r  departure,  or   became   defe&ive  from 

ry  of  the   fhip.  * 


(a)  Before  this  a<5Hon  in  the  Exchequer  was  brought,  an 
adion'on  the  fame  policy  had  been  tried  ia  the  court  of  Com- 
mon "Pleas,  before  Lard  Camden,  who  dfre&ed  the  jury  to  find 
for  the  plaintiff.  Bat  upon  amotion  for  a  new  trial,  he  al* 
tered'hrstffwfcion,  and  the  conn  unanfenoufly  determined  that 
the  fb^T*>ub«bg.fca^w*rtby,  the  plim 
tt*f%might  be,  could  not  recover.-— ( b)  5  Bur.  2804. 


Chap.XL  §i.]  Sea-woribmefs.  yj$ 

ftrefs'  of  weather  and  the  perils  of  the  fat.  (a)     But  it   Tt  H  fofccient 
is  fufficient  if  the  fliip  be  fea-worthy  at  the  time  of  her*  j^J5£  *£ 
failing.       She  may  ceafe  to  be  fo  in  twenty-four  hours"  her  departure, 
after  her  departure,  and  yet  the  underwriters  will  contin- 
ue liable.       The  queftion,  however,  in  fuch  cafes,  will 
always  be,  whether  her  difability  arofe  from  any  defeft 
exifting  before  her  departure,  or  from  a  caufe  which  oc- 
cafioned  it  afterwards.     But  if  a  fliip,  within  a  day  or  two   But  l{  a  <fefc* 
after  her  departure,   become  leaky  and  founder  at  fea,   tcr  ^^  failing] 
or  be  obliged  to  put  back,  without  any  vifible  or  adequate   without     any 
caufe  to  produce  fuch  an  effeft,  the  natural  preemption*  &<.    jnfcrcncc' 
is,  that  fhe  was  not  fea-worthy  when  flie  failed  ;    and  it   is» that  fce  w*» 
will  then  be  incumbent  on  the  infured  to  fhew  the  ftate   whcn&r&ilcA 
£he  was  in  at  that  time. 

It  is  unnecefiary  to  make  any  reprefentathn  of  the  con-  !t  "  unneccffa- 
dition  of  the  fliip  to  the  infurer,  previous  to  the  efFe&ing  previous  ™/rZ 
of  the  policy ;  for  it  is  a  rule  that  no  reprefentatfon  need  be  f'*,aii*»  <*  the 

.    '  e  i     •  t        -«       i  -  i  ,  .  ftate  of  the  fliip. 

made  of  matters  relating  to  the  rilk  which  are  covered  by  a 
warranty,  (£) 

But  a  fhip,  to* be  fea-worthy,  muft  riot  only  be  tight,   Tobcre*-wor- 
ftaunch,  and  ftrong,  and  provided  with  all  neceflary  ftores  muftbepropcr- 
for  the  voyage  propofed  v  it  is,  as  has  been  already  obferved,   ly  «u«*rf. 
a  condition  or  warranty,  implied  in  the  contraft,  that  the         i 
(hip  fhall  be  properly  manned,  by  perfons  of  competent 
ikill  and  ability  to  navigate  her.     And  therefore,  if  ihe  be 
fuffered  to  fail  in  a  river,  or  other  place  of  difficult  navi- 
gation, without  a  pilot  properly  qualified,  the  underwriters 
will  be  difcharged:    for  this  is  a  breach  of  the  above 
condition. 

,  Thus  :     A  fliip  infured  from  Stettin  to  London  took  a   A  (hip  takes  a. 
pilot  on  bo^rd    at  Orfordnefs,  on  entering  the    Thames,    Si^TiSSSi 
who  quitted  her  at  Halfway  Reach  ;   after  which,  and  be-    Tbamn,  but  hc4 
fore  (lie  came  to  her  moorings  higher  up  the  river,  ihe   j*^1?11  ^  to 
ftruck  upon  a  fhip's  anchor,  which  entered  her  bottom,  in   die    in  fafcly 
confequence  of  which  fhe  funk  and  filled  with  water  before   ™°££  *£" 
ihe  had  been  moored  twenty-four  hours. — In  an  a&ion  on   wards  happens: 

t%        The      infurcrs 

are  difcharged, 

* —    — — — — — . ; though    it    do 

•*,    .  not  appear  that 

(a)     Yul.  I  aim  h.  t.  torn,  I,  p.  164. (h)  Per  Cur.  ShooU    the  loiswasdi- 

brcd  V.  Nutt>  flip*  35c,  '  •  rc<%  imputa- 

"  blc      to     any 

want  of    (kill 
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f»  tfcafc  wh*  the  policy,  the  pUintifF obtained  a  verdift,  and  upon  a  mo. 

"JJW*^   *•   tion  to  fet  this  verdift  afide,  and  enter  a  nonfuk,  it  was 

objected  that  there  was  aftoal  negligence  in  the  manage* 

\hT  "lib  **T    mcnt  °^  ****  *****  ^  not  ^ePin?  Ae  Pilot  on  kwd  till 
lUi6a  '         fhe  had  been  moored  in  fafety. — Upon  this  ground  the 

court  were  clearly  of  opinion  that  the  underwriters  were 
difcharged.— Lord  Kenyon  faid,— "The  principle  upon 
which  this  cafe  muft  be  determined,  feeins  to  be  admitted 
on  all  hands,  namely,  that  the  infured  cannot  recover 
on  a  policy  of  infurance  unkfit  the  fhip  be  equipped  with 
every  thing  neceflary  to  her  navigation  during  her  voy- 
age. She  muft  be  fea-worthy,  fhe  muft  have  a  fufficient 
crew,  and  a  captain  and  pilot  of  competent  ikilL  But 
in  this  cafe  the  captain  did  not  perform  his  duty  \  for  he 
had  no  pilot,  on  board  when  the  accident  happened*  If 
the  underwriters  bad  been  previously  informed  that  there 
would  be  no  pilot  on  board  during  a  great  part  of  the 
Ihip's  paflage  up  the  river,  probably  they  would  not 
have  undertaken  the  rifk.  On  the  ground,  therefore,  that 
there  was  no  pilot  on  board  when  the  accident  happened, 
I  am  of  opinion  that  there  muft  be  judgment  of  non- 
fuk." 


Seft.  2. 


Of  changing  the  Ship. 

Hie  (hip  men-       WE  have  already  had  occasion  to  obferve  that,  in  a!* 
timed  in  the  moft  ^  cafes  0f  infurance  upon  goods,  it  is  neceflary 

policy    cannot  /..*-.,  ,.         ,      n  .     .         ,  .  «     t  1/ 

be  changed  un-  to  fpecify  in  the  policy  the  lhip  m  which  they  are  to  be 

left  through  ne-  tranfported.    ^Without  having  this  afcertained,  the  under* 

thelea^ofthe  writer  woujd  be  unable  to  form  a  juft  eftimate  of  the  riik 

iDiurera.  \^  js  to  run#  ^     jt  jj  therefore,  in  general,  a  part  of 

the  contract,  that  the  adventure  (hall  be  on  board  the 

very 

(a)   Vid.  Roc,  h.  t.  n.  a8.     Sonterna,  h.  C  p.  3,  n,  35* 
Sfracca,  glof.  8.  n.  10,  vid.  fup.  220. 
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*ery  flap  (0  Ipecified,  p»d  no  other,  And  if,  before  the 
•CQrasaencement  of  the  voyage,  another  {hip  be  fijibfti-' 
•tujod  for  .the  one  mentioned  in  the  policy,  or  if,  during 
the  voyage,  t£ie  goods  infured  be  removed  into  another 
ihip,  without  any  ntcejjity,  and  without  the  confent  of  the 
inducers,  the  underwriter  is  discharged,  (a) 

$ome  authors  have  thought  that  the  underwriters  are 
xiot  difcharged  by  a  change  of  the  fhip,  even  without  ne~ 
ceflity,  or  the  confent  of  the  infurer6,  unlefs  the  new  (hip 
be  worie  than  that  mentioned  in  the  policy,  (b)  So  that  if 
.the  goods  infured  be  removed  to  as  good  a  (hip,  the  un- 
derwriters will  remain  liable.  Others  doubt  this  doc* 
trine,  (rj  But  with  us,  the  nature  and  form  of  the  con- 
trad  entitle  the  underwriters  .to  fay  that  they  had  more 
jconfidence  in  the  fhip  named  ip  the  policy,  than  in  any 
other  }  and  that,  therefore,  they  cannot  be  bound  to  run 
.the  rifk  in  another,  though  a  larger  and  better  fliip,  with* 
out  their  confent,  or  without  neceffity.  Such  aifo  is  the 
law.  of  France  on  this  point,  (d) 

Maihy>  .however,  feems  to  think  that  the  naming  of  ft  is  not  n«t*£  , 

the  rfliip  ki  the  policy  amounts  rto  an  abfolute  warranty,   *V*£*  ^^l 
and  that  if  the  goods  be  removed  to  any  other  fliip,   policy  to  cnabfc 
thqugh  froni  necejjity  the  infurer  is  difcharged,  unlefs   ^"^'i* 
there  be  a  claufe  in  the  policy  to  warrant  fuch  removal.  (1)   in  cafe  of  n+> 
But  this  is  too  rigid  a  conibruftion  of  the  terms  of  the   ccffitT» 
^policy,  and  contrary  to  the  conftant  practice  of  all  com- 
mercial countries*  (f)     At  prefent  no  fuch  claufe  as  that 
mentioned  by  Mqlloy  is  ever  found  in  the  policies  of  any 
country ;  and  this,  of  itfelf,  is  a  fufficient  proof  that  the 
liberty  of  changing  the  fhip,  in  a  cafe  of  neceffity,  does 
not  require  a  fpecial  claufe  to  warrant  it. 

Lord  Mansfield^  in  delivering  the  opinion  of  the  court 
in  the  cafe  of  Felly  v.  .Royal Mx.  jif-  (g)  fays,;— "One  ob- 
jection 


IT  .     '        .  1.  -  ..--*-•*--.-       -H^ M^. 


{a)  L*  Guidon,  ch.  9,  art.  4.  Rocevs,  n»  9,  Emerig.  tottv 
t,  p.423.  Valin,  art.  %G>  h-  t.  Gonfol.  del  mare,  ch.  87,  & 
.89.  Mah  l$x  mere.  .li8.-^(i)  ^Rpccus,  n.  57.  Straccha  da 
j&UU  «rt.  3.  n.  10.  GafaregU*  difc.  I,n.  3 3 •-*-(*)  Vid.  Emcrig* 
torn,  t,  p.  4*4.— (</)  £merig.  torn*  1,  p.  425. — (c)  Mot/ofy 
b.  2,  c.  7,  §  11.— (/}  Vid.  *MaL  lex  mere.  1  *8«— (j)  x  Bur9 

351' 
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jection  was  made,  by  comparing  this  cafe  to  that  of  chang- 
ing the  fhip  or  bottom  on  board  of  which  goods  are  in- 
fured,  which  the  infured  have  no  right  to  do. — Anfwer : 
There,  the  identical Jbip  is  ejfential :  for  that  is  the  thing  in* 
ftired :  But  that  cafe  is  not  like  the  prefent." — Perhaps  it 
may  be  inferred  from  this,  that  LordMansjieldmemt  to  lay 
it  down  as  a  rule,  without  any  exception,  that  the  fhip 
can  in  no  cafe  be  changed.  The  reporter  does  not  ftate 
the  objection  alluded  to  by  his  lordfhip  ;  and  the  anfwer 
in  which  he  is  ftated  to  have  faid,  « that  the  identical  fhip 
is  the  thing  infured/  fliews  that  the  reporter  muft  have 
mifapprehended  him.  But,  be  that  as  it  may,  his 
lordfhip  could  only  mean  to  lay  down  the  general  ru/e, 
without  ftating  thofe  exceptions  arifing  from  neceffity, 
which  the  general  fcope  of  his  argument  feems  ftrongly 
to  warrant. 
A  man  infures  Yet,  where  a  man  infured,  "  intereft  or  no  intereft,  on 
SalT  «J  in  "  anyfiip  hejbould  come  in,  from  Virginia  to  Londcn,  be- 
from  A.  to  B.   «  ginning  die  adventure  on  his  embarking  on  board  fuch 

imercft.  ^Thc   "  &*?  *  the  money  to  be  Paid>  though  his  perfon  Ihould 
fhip  he  fails  in   "  efcape,   or   the   fhip  be  retaken." — He  embarked  on 

'i^moJTto   board  the  SPeedwell:  but>  fa*   Springing  a  leak  at  fea,  he 
another,     and   went  on  board  the  Friendjbipy  and  arrived  fiife  in  Lcn- 

but^the  firft    don  ;  but  tbe   Speea1tu"ell  was  taken   after  he  left  her. — 
(hip  is  taken :   Lord   C.  J.  Lee  held  that  the  underwriter  was  liable ; — 

lTable.infUrer  U   "  For>"  faid  he>  " the  infurance  is  on  the  fhip  the  infured 

fet  out  in  :    And  had  that  gotfafe  home  and  the  other  been 


at*N.  P.  a%Str.  ^°^9  ^e  cou^d  not  have  recovered  upon  the  ground  of  hav- 
x*48.  ing  removed  his  perfon  into  that  fhip  in  the  middle  of  the 

voyage." 
Obfcrvations  On  a  firft  view  of  this  cafe,  an  inference  feems  to  ari/e 

onthisdeciiion.  from  it,  that  even  neceffity  will  not  warrant  the  chang- 
ing of  the  (hip.  But  it  is  to  be  obferved,  that  the  ground 
of  the  decifion  is  exprefsly  ftated  to  have  been,  that  the 
infurance  was  on  the  Jbip  the  infured  Jir/F  failed' in,  and 
not  on  his  perfon,  Befides, v  for  any  thing  that  -appears, 
the  neceffity  was  not  great  enough  to  warrant  his  leaving 
the  Speedwell:  But,  be  that  as  it  may,  this  is  but  a  loofe 
note  of  a  cafe  at  nifi prius,  and  is  by  no  means  fufficient 
to  eftablifh  a  principle  contrary  to  conflant  practice  and 

'the 
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the  ufage  of  other  countries,  and  which  might  be  ex- 
tremely injurious  to  the  interefts  of  commerce. 

The  point,  however,  is  now  clearly  fettled  in  the  follow-  But  the  fhip 

ing  cafe,  in  which  it  was  determined  that  the  fhifting  of  ™*7  ^m^c! 

the  goods  infured  from  one  (hip  to  another,  does  not  from  neceffity, 

difcharge  the  infurer,  if  this  be  done  from  neceffity ;  and  c°cds  of    *££ 

that  the  captain  may  even  clifpofe  of  goods  faved  from  fayed      from 

fhipwreck,  and  inveft   the  proceeds  in  the  produce  of  a  bc^lnvctted 

foreign  country,  and  thefe  being  laden  on  board  another  in  new  goods ; 

fhip,  will  ftill  be  protefted  by  the  policy.  2^**2 

An   infurance  was  made  on  the  ihip  Duras,   <*  At  and  thefe  in  a  new 

"from  Marf elites  to  Madeira ,  the    Cape,  Ifles   of  France  Aifinftirancei 

"  and  Bourbon,  and  to  all  places  in  the  Eajl  Indies,  from  made  on   any 

«  place  to  place,  during  her  flay  and  trade  there,  and  ^donfthf <^fs' 

« till  her  return  back  to  France,  upon  any  kind  of  goods  from  France  to 

«  and  alfo  on  the  Ihip."—  rhe  plaintiffs  were  interefted  in  £*  Ea{J£ ^ 

bullion  and  other   goods  on  board,  cohfigned   to  their  Frame.     The 

correspondents  at  Pondicherry,  with  directions  to   barter  j^thc  oufwa^d 

or  fell  the  lame  on  their  account,  and  to  make  the  returns  voyage,  part  of 

to  Europe  in  other  goods,  the  produce  of  India. — On  the  \^f ™£  ^ 

outward  voyage  the  Duras  was  loft  at  the  Ifles  of  France.  i»  another  fhip 

Great  part  of  the  bullion,  and  a  conilderable  part  of  the  [£c   "  producc 

goods  were  faved,  but  damaged,      Thefe,  without    any  thereofconvcrt- 

authority  from  the  underwriters,  were  fent  forward  in  ther^and  fcnt 

another  (hip  to  Pondicherry,  where  they  were  difpofed  of  for  France  in  a- 

by  the  plaintiff's  correfpondents,  who  inverted  the  pro-  ^j^    b^p' 

duce  in  Indian  goods,  and  fhipped  them,  on  the  plaintiff's  difabled,   they 

account,  on  board  the  Pire  de  Famille,  for  France. — This  ^rdP"e  thi^ 

fhip  failed   from  Pondicherry  in  Augujl  1778  ;  but  in  her  (hip,  which  is 

voyage  home,  was  condemned,    at    the  Ifles  of  France,  caPturcd'    iJjc  , 

as  unfit  to  proceed  to  Europe ;  whereupon  the  goods  were  good*  faved  in 

put  on  board  the  Louife,  bound  for  France,  which  fhip  tbc, f"ond  fti,P» 

ii  t      rn\      •  i  a  a        r\      >nd  alfo  on  the 

was  taken  by  an  Engitjh  privateer  and  condemned.     Un  goods  on   the 
the   29th  of  Auguft  1778,  fevcral  underwriters  on  the  h^eward  . 
policy  figned  a  memorandum  thereon,  whereby  they  agreed  Ues ;  aid  tiie  in- 
to run  the  riik  on  the  goods  faved  in  any  other  ihip  or  *urersarclwble 
ihips  till  their  fafe  arrival  in  France :  But  the  defendant. 


and  feveral  other  underwriters  refufed  to  fign  this  agree-  \  an\ ,"'   v" 

°  *?  Staple j,  M.    21 

ment. — The  defendant  paid  into  court  the  whole  of  the  g.  iii.b.  k.m. 
average  loft  occaiioned  by  the  lofs  of  the  Duras.     By  the  s* l  l'  ^  6,I> 

lofs 


loft  of  the  Louife,  the  plaintiffs  fuftaifted  a  lofi  of  l%per 
cent,  on  the  fum  fubfcribed  ;  which  was  paid  by  the  un- 
derwriters who  figned  the  memorandum,  bat  refbfed  by 
the  reft,  and  to  recover  which  this  action  was  brought. — 
The  court,  upon  the  above  cafe,  were  clearly  of  opinion 
that  the  plaintiffs  were  entitled  to  recover.     Lord  Mans- 
field faid, — «  The  only  queftion   is,  whether   the  Clip- 
ping of  the  goods  to  Europe  was  neceflary  to  the  fal- 
-  vage.     It  is  admitted  that  the  defendant  is  liable  upon  the 
voyage  to  Pondicherryy   though  the  goods  were  conveyed  in 
another  pip  ;    therefore  that  circumftance  makes  no  dif- 
ference.    The  fale  of  the  cargo  is  alfo  admitted  to  have 
been  neceflary.     Then,  how  were  the  proceeds  to  be  re- 
mitted to  Europe  ?    What  was  the  beft  way  of  getting 
home  the  money  for  the  benefit  of  the  infured  and  m-« 
When  the  beft  furers  ?   Beyond  all  doubt  the  beft  way  was  to  invert  it 
*  d°b«  d*at  *n  ot^er  g°°ds.     Therefore,  that  being  done,  which  was 
for  the  intercfl  the  beft  which  could  be  done,  the  underwriters  are  lia- 
*of  all  parties,  ble."— Mr.  Juftice  BMer  faid,— «  There  is  no  cafe  that 

the    uttderwn-  *.««.,«,  -  n     %  » 

*er»  remain,  Ji-  exprefsly  decides  that  the  captain  may  lnveft  the  produce 
able.  q£  tjie  g00cis  faved,  in  other  goods.  But  in  Mills  v.  Fletch- 

er, (a)    it  was  decided  that    the  captain  has  a  general 
power,  and  is  bound  in  duty,  to  do  the  beft  for  all  con-, 
cerned :  And  what  was  done  in  this  cafe  was  manifeftiy 
for  their  intereft." 
The     captain       If>  *n  ^e  courfe  of  the  voyage,  the  fhip  be  difabled, 
*U^h  *  ft-^f  ^  ftrefs  of  weather,  or  any  other  peril  of  the  fea,  the 
it  be  for  the  in-  captain  ought  to  hire  another  veflel  for  the  tranfport  of 
tcreft  of    all  the  goods,  and  proceed  on  the  voyage,  if,  under  all  the 

concerned  that      .      6  '  r  *  .     „         .  .•--,.  «      r    „ 

ke&QuMdofo.  circumftances  oi  insinuation,  it  be  for  the  intereft  or  all 

concerned  that  he  fhould  do  fo.  (/>) 

In 

■  III  II  IH  <<)  ■        '  I  !!■■         I  I  ■    ■  ■   I   ■  II  ■'   ■  '  ■■ 

(tf)  Doug.  219,  inf.  c.  14,  §  2. — (b) By  the  Rhodian  law, 
(ff.  1.  10,  §  1,)  the  captain  is  releafed  from  all  his.  engage- 
ments if  the  ihip,  by  the  perils  of  the  fea,  and  without  any 
fault  on  his  part,  become  incapable  of  proceeding  en  her  voyage. 
Vinnius  (p.  295,)  fays  that  the  captain,  in  fuch  cafe,  is 
not  obliged  to  ieek  another  veflel,  Nob  cagitur  aham  qumrert 
navem  quia  de  uric  nave  a&um  cjl*     The  l*ws  of  Qkrwt  (art*  4.) 
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la  fuch  cafe  the  inforers  £hall  pay  all  average  loflts  cm  To  what  or- 
the  goods,   the  expenfe  of  falvage,  unloading,  ware-  dS^it^^ 
houfing,  and  reloading,  together  with  all  duties  that  may  liable  in  fuch 
have  been  paid,  and  the  increafe  of  freight,  if  any*    In 
ihort,  they  muft  bear  every  expenfe  which  is  the  neceflary 
confequence  of  changing  the  fhip.  (a) 

Seft.  3. 

Of  the  Infurance  of  Goods  on  board  of  Ship  or  Ships* 

IN  the  foregoing  fe&ion  it  has  been  (hewn,  that  by   in  policies  em 
Specifying  the  ihip  or  veflel  in  which  the  goods  infured   p**1**  ***  kjP 
are  to  be  tranfported,  it  becomes  a  part  of  the  contraA  fpcdfied. 
that  the  adventure  ihall  be  on  board  the  very  {hip  or  vef- 
fel  fo  fpecified  j   and  that  no  other  can  be  fubflituted  in 
her  place,  unlefs  from  necefiity,  or  with  the  confent  of 
the  underwriters,  (b) 

It  frequently  happens,  however,  particularly  in  time  of  But  they  may 
war,    that  merchants   have   goods  in  diftant  countries,  JjJ^^jS 

which     crjbifj. 

and  thofe  of  Wijbuy  (art*  16,  37,  55,)  fay  that  the  captain 
may  hire  another  ihip.  The  law  of  France  (ord.  mar.  tit.  du 
fret.  art.  n.)  declares  that  if  the  ihip  be  difabled,  and  the 
captain  cannot  get  her  repaired,  teJbaU  be  obliged  to  hire  another 
immediately  f  if  be  can  procure  one. — Poth'ur  (des  chartes  parties 
n.  diy)  and  Vaiin,  (tit.  du  fret,  art.  11,  voL  1,  p.  618,)  f.iy 
that  this  means  only  that  the  captain  is  bound  to  hire  another 
veflel,  if  he  would  earn  his  whole  freight.  Emerigon  (vol.  i, 
p.  428)  holds  that  the  captain  being  the  agent,  not  only  of  the 
owners  of  die  (hip,  but  alfo  of  the  ihippers  of  the  goods,  is 
bound,  in  the  abfence  of  both,  to  ufe  his  beft  endeavours  to 
preferve  the  goods,  and  to  do  all  that,  in  his  circuraftances,  he 
thinks  will  moft  conduce  to  the  intereft  of  all  concerned. — In 
his  quality  of  captain,  he  has  the  entire  care  of  the  ihip  and 
cargo,  and  is  anfwerable  for  both*  As  to  the  goods,  he  is 
bound  to  do  with  them,  what  it  may  be  prefumed  the  ihippers 
would  do,  were  they  prefent.  This  feems  to  be  the  wiieft  and 
beft  rule,  and  that  which  Lord  Mansfield  laid  down  in  the 
above  cafe  of  Plantamour  v.  Staples,  fup.  377.— [a)  Emcrig* 
torn.  I,  p.  432,  576,  6Si.— {b)  Vid.  fup.  220. 
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which  they  mean  to  import  from  thence,  but  know  not 
by  what  {hips  they  may  be  fent,  and  their  agents  ate 
often  glad  to  avail  thcmfetves  of  the  firft  that  offer  for 
that  purpofe.  In  fuch  cafes,  it  is  of  great  importance 
that  the  owners  of  fuch  goods  mould  be  at  liberty  to  in- 
fure  them,  without  fpecifying  the  fhips  or  veffels  they' 
may  be  Ihipped  on  board  of, — and  then  the  form  of  the 
policy  is,  upon  fuch  goods,  *  on  board  anyjhip  orjbips  /  and 
this  mode  of  infuring  is  fo  well  eftablifhed,  both  by  ufage 
and  authority,  that  the  legality  of  it  is  now  become  indis- 
putable, (a) 
n  two  policies       j£  tw0  jnfurances,  for  different  fums,  be  made,  each  on 

be    made,    for  n  n  -  \ 

different  fum*,   goods  on  bowd  flip  orflips^  on  behalf  of  the  fame  perfon, 
on    goods    in   an(j  for  t^e  fame  voyage  ;  and  goods  amounting  to  the  vai- 

and  the  goods   ue  in  both  policies,  but  111  different  proportions,  be  put  on 
be  put  on  board   board  two  fhips,  which  fail  on  the  voyaue  infuredj  and 

two  fhips,  and  ,  .        ,       ,  •  •  *  1  •  i_  1 

one  i*  loft ;  nothing  be  done  to  appropriate  either  policy  to  the  goods 
whether  the  on  Doarj  0f  either  (hip,  and  one  of  them  be  loft  5  it  would 
on  both  policies  fecm  that  this  ought  to  be  confidered  as  but  one  infurance 
fliali  coatrib-  on  tjie  entire  goods,  by  two  policies,  and  that  the  under- 
writers on  both  ought  to  contribute  to  the  lofs. 
But  otherwife        But  the  following  determination  will  mew  that  if,  in 

be  a^propriat-   ^uc^  ca^e>  t^le  hifured  appropriate  each  policy  to  certain 
rd  to  the  goods   fpecific  goods  on  board  the  refpeclive  fhips  they  may 

fhip. PdrtlC     f   ^e  ^cnt  ^y*  an<*  one  ^e  *°ft>  t^ie  underwriters  on  the  policy 

appropriated  to  the  goods  on  board  of  that  fhip,  fhall  be 
alone  anfwerable. 
Two  policies,  The  plaintiff  in  India  wrote  to  his  correfpondent  in 
6000 !.  and  the  England  to  get  two  infuran^es  effected  on  his  account ; 
other  for40ooI.  one  for  6000  L  on  goods  on  board  any  flip  or  flips  which 
ffoods  on  board  ^ould  &*!  from  Bengal  to  London  between  the  firft  of 
fi}ji9rjh:p^on    November  1779,  and  the  firft  of  July   1780  5    the  other 

l/c ;  andCgc'ods  *°r   *°Q°  *■  on   g°°ds  on  board  any  pip  or  flrips,   which 

to  the  amount  fhould  fail  on  the  fame  voyage,  between  the  firft  of  Feb- 

arc     put*  ICon  r/wy  and  the  31ft  of  December  1780.     The  two  infuran- 

board        two  ces  were  accordingly  effected,  and  the  plaintiff"  loaded 

»otPinthofepro-    g00^  to  the  amount  of  488SL  on  board  the  Genera/ 
jxvtions,  but  it  Barker^ 

is  declared  thit 

one    is  to    be 

toe » l  pllicv6       (*>  Vid*  KtwhS  v-  Ryan>  2  HL DL  343-  fap-  2 3 1»  inf.  3S2. 

—This       fhip    Emcrig.  torn.   I ,  p.  1 73. 


WP 
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Barker,  and  to  the  amount  of  4500 1.  on  board  the  being  loft,  the 
Ganges;  and  entered  a  certificate  before  the  chief  juftice  £Cov£onthe 
in  Bengal^  that  he  had  put  fuch  goods  on  board  the  one,    6cooL    policy 

•and  fuch  on  board  the  other  ;    and  that  he  had  fliippe4   °nZj 

on   board  the  General  Barker  (a)  4889  1.  of  the  rifk  in-    Hencbma*     ▼. 
tended  to  be  covered  by  the  6000 1.  policy . — Both  fhips    </ 'fn/  b   rJ. 
failed  within  the  time  mentioned  in  the  firft  policy.     The    MS.  sCjH. 
Ganges  arrived  fafe,  but  the  General  Barker  was  loft. —       ' 34J"   ' 
The  plaintiff  brought  an  a&ion  on  the  policy  for  6000  1. 
which  he  contended  he  had  a  right  to  apply  to  the  Gen- 
eral Barkery  and  went  for  a  total  lofs.     At  the  trial  two 
objections  were  made  :    1ft.  That  no  evidence  could  be 
given  of  the  declaration  made  by  the  plaintiff  in  India  ; 
2diy,  That  there  ought  to  be  a  contributions  and  all  the 
underwriters  on  both  policies  called  upon  as  for  an  average 
lofs  ;  and  that  the  plaintiff  ought  only  to  recover  in  the 
proportion  of  4889 1.   to  4500 1.  or,  at  moil,  as  4889 1. 
was  to  1111  1. — Lord  Mansfield^  who   tried  the  caufe,   A  .de^rall6a 
over-ruled  the  objection  as  to  the  evidence,  and  .admitted   magiftrate    in 
the  declaration  in  Bengal  to  be  read,  and  was  of  opinion    ,n  Imfta^ thlt  * 

r  particular  car* 

that  by  it  the  plaintiff  had  fixed  the  application  of  the  go    (hall    be 

6000 1.  policy  entirely  to  the  General  Barker,  and  a  verdift  c££^by  j  * 

was  found  accordingly.— Upon  a  motion  for  a  new  trial,  cy,    may    be 

the  court  held  that  the  plaintiff  had  a  right  to  apply  the  T*4   j"    CTi" 
6000 1.  policy  to  the  General  Barker  ;  but  ordered  1  111  L 
to  be  deducted  out  of  the  6000 1.  for  what  had  been 
faved. — The  plaintiff  therefore  recovered  4889J.  the  value 
of  the  goods  put  on  board  that  (hip. 

*  ^So,  if  two  diftintt  infurances  be  made  on  goods  for  the  If  two  policies 

fame  perfon,  and  the  fame  voyage  ;  the  one  on  board  a  on   &ood8    ^ 

-fpecific  (hip,  the  other  .on  board  anyJJjip.mrJbips  1  and  the  fanw   voyage; 

former  arrive  fafe,  but  the  latter  is  loft  :  the  infured  ihali  the  onc  on  * 

*f  »•  1  1  1  1    n .  „  particular  (hip, 

apply  the  policy  on  the  -goods  on  bovr&Jbip  or  pips  to  the   and  the  other 
•ttoqck  loft.  in/'/  "A'p* 

ry,.  and   the  latter 

-~-    -  „:"    .      .  amis.:   be  loft,  the  lat- 

'.  _^^L:  '  .    .  ter  policy  fhall 

be  applied    to 

{a)  In  the  note  of  this  cafe  in  2  H.  BL  345,^ the  Varies  Is    th°  £°°d8  loft' 
here  put  for  the  General  Barker^  which  is  contrary  to  my  bote 
of  the  cafe,  and  ofcvioufly  Contrary  to  rftef^h     %  —*  *:*  » 
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&*v!rfV.Bya*9       Thus  t— Freela nd  and  Rigby  at  St.  Vincents,  wrote  to 
4  H.  BL  343.  jhe  plaintiflfe  at  Liverpool  to  get  1260 1.  infured  on  70  bales 

of  cotton,  an  board  the  Elizabeth)  from  Grenada  to  i&qp- 
/am/;  and  alfo  13001.  on  cotton  which  they  intended  to 
lend  hjfome  other  Jbip  that  would  fail  by  the  firft  conyoy* 
and  directed  this  to  be  infured  by  Jbip  orjhips. — The 
plaintiff  accordingly  got  12601.  infured  in  London,  on 
goods  on  board  the  Elizabeth ;  and  alfo  13001.  on  goods 
tm  bozT&Jhtp  orjhips,  viz.  7001.  at  Liverpool,  and  6001. 
in  London.  The  policy  for  700 1.  on  which  this  action 
was  brought,  was,  "  At  and  from  Grenada  to  Liverpool, 
*f  on  any  kind  of  goods  as  intereft  fliould  appear,  ip 
**Jbip  orjhips,  on  account  of  Freeland  and  Rigby,  war*- 
*« ranted  to  fail  on  or  before  the  1ft  oi  Augujl  1793,  and 
«  return  S  per  cent,  if  the  {hip  failed  with  convoy,  and 
«  arrived  ;  without  any  exception  of  the  goods  on  boar  ft 
"the  Elizabeth."  The  policy  for  6001.  effefted  in 
r  London,  was  alfo  on  Jbip  orjhips ;    at  and  from  Grenada  to 

Liverpool,  but  with  an  exception  of  1 260 1.  "  on  70  bales 
"of  cotton  per  Elizabeth"  the  fame  underwriters  ifi 
London  having  before  fubfcribed  the  policy  on  the  Eliza- 
Meth.  But  the  plaintiffs  did  not  communicate  to  the  under- 
writers at  Liverpool,  the  letter  of  Freeland  and  Rigby,  di- 
recting an  infurance  on  the  Elizabeth,  nor  any  circum* 
ftance  refpecting  the  goods  Shipped  on  board  the  Elizabeth, 
•and  the  infurance  made  on  that  (hip.— The  Elizabeth  ar- 
rived fafe  at  Liverpool*  The  Heart  of  Oak,  on  board  of 
which  the  fecond  cargo  was  fhipped,  was  totally  loft  in 
the  voyage. — The  defendant  conceiving  that  he  h*d  a 
right  to  apply  the  policy  for  700 1.  on  Jbip  or  jbtps,  tp 
the  goods  on  board  the  Elizabeth,  pzid  $  per  cent,  voto  court 
on  account  of  her  having  failed  with  convoy  and  arrived* 
-—The  plaintiff  recovered  a  verdict  for  the  foil  amount 
of  the  defendant's  fubfcription,  including  the  money  paid 
into  court.— Upon  a  motion  for  a  new  trial,  it  was  con- 
tended, on  the  part  of  the  defendant,  Jirjly  that  a  policy 
on  Jbip  orjhips  was  not  a  legal  policy j  tndjectmdly,  that, 
as  a  fhip  anfwering  the  defcription  in  the  policy, 'arrived 
fafe,  having  the  full  amount  of  the  fum  infured,  the 

property 


' 
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^property  of  Freeland  and  Rigbj*  on  board,  the  policy  was 
fatisfied :  And  as  every  circumftarice  refpecting  the  Ipecific 
infurance  on  the  Elizabeth  had  been  concealed  from  the 
defendant,  it  was  the  fame,  with  tegard  to  him,  as  if  no 
inch  insurance  had  been  made  on  that  (hip*     For  if  the 
Elizabeth  had  been  loft,  and  the  Heart  ef  Oak  had  arrived 
fafe,  the  policy  might,  by  fupprefling  the  letter  from  Free* 
iand  and  Rigby9  have  charged  the  defendant  with  that  lofs. 
But  the  court  were  unanimoufly  of  opinion,^?^,  that  the 
legality  of  the  policy  6n  Jbip  or  fhips*  was  too  well  eftab- 
lifhed,  both  by  ufage  and  authority,  to  be  difputed  ;  and 
fecondly*  that  the  infured  had  clearly  a  right  to  apply, 
upon  the  authority  of  the  foregoing  cafe  of  Henchman  v. 
Qfiey*  fuch  an  insurance  to  whatever  (hip  he  thought 
proper  within  th£  terms  of  it. 

By  the  law  of  France*  if  an  infurance  be  n\*de  Jeparatefy 
on  goods  on  board  feveral  fhips  named,  and  the  whole  are 
laden  on  board  one  (hip ;  the  infurer  will  run  only  the 
rHk  on  the  fum  which  he  had  infured  on  board  that  one 
{hip,  although  all  the  fhips  are  loft  ;  and  he  fhall  return 
the  premium  an  all  but  that  one,  deducting  one  half 
per  cent,  (a) 

Emerrgon  fbj  reports  the  following  decifion  oil  this  fuB-   if  a  certain  fum 
jeft.— An  infurance  for  18,000  livres  was  ma3e  on  goods   JjJ^'tLSl 
on  board  the  Atnphitrite*  from  Marfeilles  to  the  French  Wejl  Jbip  w  JMp*  ; 
In£a  tfiands;   And  from  the  French  tfeft  India  Iflands  to   ^$^  £Z 
Marfeilles  or  other  ports  in  France*  uptm  goods  and  mer-   mount  be  pat 
chandizfc  to  t*  laden  oh  board  any  French  Jbip  or  fhips.  (c)   ^^  *v*f 
— The  Amphitrite  arrived  fafein  the  Weft  Indus*  where   which  fome  ar- 
the  captain  loaded  goods  on  board  five  different  fhips,   J™5  ^  ***. 
in  different  quantities,    to  the   amount  of    25,832  It-   what  propor- 
vres.    Three  of  the  (Mips  arrived  fafe,  but  the  other  ^^J^ 
two,  inth  goods  on  board  to  the  value  of  15*259  livres,   flull  bear, 
were  taken  by  the  Englifb. — The  infured  infiftfed  that  the 
13,000  livres  infured  Should  be  confidered  as  part  of  the 
25,859  livres  laden'on  board  the  five  fhips,  and  that  the 
infurers  Aould  be  condemned  to  pay  the  lofs,  by  the  rule 

of 


(tf)  Vid.  ord  mar.  h.  t.  art.  32.  Valin  ib.  Pothier,  h.  t.  n. 
68.  Le  Guidon*  ch.  13.  Emerig.  torn.  I,  p.  176.— (b)  Tom.  1. 
p.  174.— [c)  In  quovu*  dans  un  ou  plufieurs  Mtimens  Francois* 
quels  qu'ils  puiflent  tore. 


-84  Of' the  Ship.  £Book  I. 

of  proportion,  upon  the  total— The  infurers  infifted  that 
the  value  of  the  goods  which  arrived  fafe  was  more  than 
the  fum  infured ;  and  therefore  the  policy  .was  fatisfied.— 
The  infured  replied,  that  the  goods  on  board  the  5  (hips 
formed  one  entire  mafs,  confifting  of  what  was  infured, 
and  what  was  not  covered  by  the  policy,  and  therefore  the 
infurers  fhould  pay  the  lofs  by  the  rule  of  proportion.— 
The  infurers  were  condemned  to  pay  54  per  cent,  on  the 
fum  infured  •,  but  upon  what  principle  is  not  ftated :— The 
proportion  which  15,259  bear  to  25,832  is  nearly  59  per 
cent. :  So  that,  if  the  rule  infifted  upon  by  the  infured 
was  meant  to  be  adopted  by  the  court,  there  xnuft  have 
been  a  mifcalculation  in  fixing  the  lofs  at  54  per  cent. 
If  grooda  be  in-        Le  Guidon  (a)   puts  this  cafe.— A  merchant  intending 

S2S2£  to  e*p°rt  a  <iuantity of  g°ods  in  fevcral  aips'  ST" 

by  feparate  po-  infurance  on  each,  and  fends  the  whole  in  a  vellel  irom 
lotkinhfrom  *««»  <°  Havre,  to  be  put  on  board  the  different  {hips, 
the  goods  and  this  veflel  is  loft  in  its  paffage.— The  queftion  he 
ftorl^and  !he  ^kes  is,  whether  the  words  in  the  policy,  « courront  rifque 
goods  arc  nil  «  en  barques,  heus,  ou  bateaux,  qui  porteront  les  dites  marchan- 
£r[o°£Vpt  difes  a  lord?  Hi  all  bind  the  infurers  to  pay  the  feveral 
on  board  the  fums  infured  on  each  fhip.— He  thinks  the  infurers  liable 
thTrveffcr,b^  only  for  the  greateft  fum  infured  on  any  of  the  (hips.— 
loft;  to  what  Valin(b)  is  not  of  that  opinion.  Mt  is  fufficient,"  fays 
fern  areC Jia-  **,  "that  it  was  intended  to  divide  the  goods  amongft 
W*.  the  different  (hips,  according  to  the  terms  of  the  infur- 

ance, to  make  the  lofs  fall  on  the  infurers ;  for  they 
muft  at  length  be  carried  on  board  each  of  the  fliips ;  and 
their  being  put  on  board  a  fingle  bark  is  of  little  confe- 
quence." — Etnerigon  (c)  on  the  contrary,  thinks  that  it  is 
of  great  confequence  to  the  infurer,  who  has  taken  upon 
him  the  rifk  of  the  goods  on  board  feveral  veflTels,  that 
they  fhould  not  be  confined  to  one  ;  and  that  neither  the 
infured  nor  his  captain  has  a  right  to  make  the  condi- 
tion of  the  infurer  more  perilous,  by  uniting  all  the  rilks 
into  one,  which,  by  the  contract:,  ought  to  be  divided. 
He  concludes,  however,  by  obferving,  that  if  ever  the  cafe 
Ihould  happen,  V alius  opinion  ought  to  be  followed. 

(a)  Ch.  13,  art.  1.— (b)  Sur.  art.  32,  h.  t.  p.  79. — (c)  Tom- 
I,  p.  177,  178. 
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Of  the  Condud  of  the  Ship. 

ANOTHER  implied  condition  relative  to  the  (hip  is,  The  fliip  *i  ft 

that  fhe  fhall  be  navigated,  conduced,  and  managed  ac-  J^  c°°vigt:*d 

cording  to  law  •,  that  is,  not  only  according  to  the  municipal  according     to 
law,  and  the  law  of  nations,  but  alfo  according  to  the  par*     w# 
ticular  treaties  fubfifting  between  the  country  to  which 
fhe  belongs  and  other  dates,  (a) 

The  fhip  muft,  therefore,  not  only  be  engaged  in  a  if  the  captain 

legal  trade,  but  fhe  muft  carry  it  on  in  a  legal  manner.  £e  ° j^.j|n3r 

If  the  captain  be  under  any  legal  difability  or  difqualifi-  thc    iterance 

cation,  the  fhip  fhall  not  be  deemed  to  be  navigated  ^^bcvoid, 
according  to  law ;    and  an  infurance  on  fuch  fhip  will 
be  void. 

By  the  ftatute  for  regulating  the  Have  trade, (b)  it  is  By  31  a  Hie. 

enacted   « that  it  fhall  not  be  lawful  for  any  perfon  to  54.  $   7.  the 

become  a  matter  of  any  fhip  at  the  time  fhe  fhall  clear  ^-  c  °n  ev*(^ 

out  from  any  port  of  Great  Britain*  in  thc  :  African  flave  fiav«        trade 

trade,  unlefs  fuch  mafter  fhall  make  oath,  and  deliver  in  and  dclive^to 

to  the  colleftor  of  the  cuftoms,  at  the  port  where  fuch  the  o.He^or  of 

fhip  fhall  clear  out,  a  certificate  attefted  by  the  refpcBhe  tificate,attefted 

owner  or  owners*  that  he  has  already  ferved  in  fuch  capaci-  }>y  the  refpe&- 

^      ,      .  •  .    r  r  ,      .  ive  owner 

ty  during  one  voyage,  or  as  chief  mate  or  lurgeon  during  or  owncrs>  tj,at 

two  voyages,   or  as  chief  or  other   mate  during  three  hc  has  already 

.       .        n  .  .       *         t_  /v  DCcn       mafter 

voyages,  m  the  flave  trade  ;    upon  pain  that  the  mafter,  onc  voyage,  or 

and  alfo  the  owners  who  employ  him,  fhall,  for  every  chief  mate  or 

fuch  offence  refpeftively,  forfeit  500  1."  voyages,  or  any 

In  compliance  with  this  act,  it  is  neceflary  in  the  flave  m»te       three 

trade,  that  the  certificate  of  the  captain's  having  ferved  ^*^  fic 

as  the  aft  requires,  fhould  be  attefted  by  the  owner  or  muft  be  by  the 

owners  °wner» Awhom 

the  mafter  has 

-■ .....  ,  i        ■  » — - —  •    ■■ already   f<rvtd% 

(a)    Vid.  Lord  Kenyon's  judgment  in  Chrtflie  v.  Secretan,  owners  of  the 

8  T.  R.  192  — (b)  Stat.  31  G.  III.  c.  54,  §  7,  originally  to  ftiP  »  the  «• 

be  in  force  only  for  a  year  ;  but  annually  continued  down  to  *****    ™y*Zc' 
the  prefent  time. 
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Owners  of  the  ihip  or  fhips  in  which  fuch  fervice  was  per- 
formed,:  and  the  following  cafe  will  {hew  that  a  certifi- 
cate from  the  owners  in  the  intended  voyage  will  not  be 
fufficient  evidence  of  a  compliance  with  the  direction* 
of  the  act  \  and.  that,  though  a  heavy  penalty  is  impofed, 
-  not  only  on  the  mafter  who  ferves  as  fuch  without  the 
qualification  prefcribed,  but  alfo  on.  the  owners  for  em- 
ploying him,  and  though  the  aft  does  not  declare  the  in- 
furance  On  a  ihip,  having  fuch  a  mafter,  void,  yet  the  poV. 
icy  was  declared  void. 
Tke     rafter       An  infurance  was.  made  on  the  Cadiz  Difpatcby  en- 

Sat^  he  ^ad  .8W^  *n  t^ie  AM***  ^ve  tra(lef  "  At  and  from  London, 

been  two  voy-  « to,  Africa^  during  her  ftay  there,  and  from  thence  tq 

^^^  "her  port  of  difcharge  ii*  the  WeJ  Indus,"— hi  an  acn 

er  in  the  intend-  t  ion  on  this  policy,  it  appeared  that  the  lofs  was  occa- 

fieTX^tlSh  fioned  b7  »  infurreftion  of  the  flaves.— On  the  part  of 

true:  This  is  the  defendant  it  was  objected,  that  the  ihip  had  not 

no  evidence  of  fceen  navigated  in  the  manner  prefcribed  by  the  above. 

a     compliance  °  r    '  J     ■ 

with  the  a& ;  act — It  appeared  that  the  captain  had  made  oath  that 
and  the   evi-  ^e  ^^  ^en  tw0  voyaaes  as  chief  mate  of  the  Solly,  in 

dencc  preicnb-  j   o.       ■  ^  y 

ed  by  the  ad  the  flave  trade  ;  and  the  prefent  plaintiff,  the  owner  in  the. 

dute^ihew  voy°^e  inJured>  had  certified  that  this  was  true  to  the 
that  the  ihip  beft  of  his  knowledge  and  belief.     But  it  was  infilled 

accordb  ^to  ^*a*  **"*•  was  not  ^naiflifyle  evidence,  nor  fufficient  proof 
law,  the  infur*  of  a  coinplian^e  with  the,  directions  of  the  act,  which 
ed  cannot  re-  was  made  to  CQinpel  the  owners  of  vefiels  engaged  in 

cover  for  a  loft  r  •  °  ° 

occafioned  by  this  traffic  to  employ  experienced  commanders,  as  one! 

of  "theflatcfc1  means  9*  infuring  to  $he  flaves  a  niore  judicious  and 
■ .    ■/        humane  treatment  during  their,  pafiage  to  the  Wejl  Indies  ; 

fxiL^w!ar>%  That  the  ftatute>  bv  direfting  the  oath  and  certificate. 

'  4  therein  nientioned  to  be  deppfited  in  the  hands  of  the 

collector  of  t;he  cuftoms,  had  prefcribed  the  fpecies  of 
evidence  by  which  alone  a  compliance  with  its  regula- 
tions could  be  proved,  and  that  the  certificate  required 
by  the  aft  was  a  certificate  by  the  refpective  owner  or 
owners  during  the  former  voyages,  and  not,  as  in  the  prek 
ent  cafe,  by  the  owner  in  the  intended  voyage.— Lord, 
Kenyotiy  before  whom  the  caufe  was  tried*  being  of  opinion. 

that. 


%  * 
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that  the  certificate  did  not  anfwer  the  requifition  of  the 
ftatute,  nonfuited  the  plaintiff.— A  motion  being  made 
to  fet  afide  this  nonfuit  and  grant  a  new  trial,  on  the 
ground  of  a  mifconftruftion  x>f  the  aft  of  parliament, 
the  court  were  unanimoufly  of  opinion  that  the  certificate 
ought  to  have  been  from  the  owners  of  the  fhips  in  which 
the  qualification  was  obtained,  who  muft  be  beft  ac» 
quainted  with  the  fact,  and  capable  of  certifying  from 
their  own  knowledge. 

The  fentence  of  a  foreign  court  of  adpiiralty  con-  Though  a  fen. 
demning  a  fhip  as.  prize  upon  the  exprefs  gf ound  that  ?°^  °?  con" 
ihe  had  violated  a  treaty  fuhfifting  between  the  country  the  exprefc 
to  which  £he  belonged,  and  the  belligerent  by  which  g0™!1  h  *? 
fhe  is  condemned,  is  conclufive  evidence  to  prove  that  obted  a  treaty" 
ihe  had  not  failfti  according  to  law,  and  fo  to  difcharge  **  fmd"£** 
the  underwriters.  But  the  following  decifion  will  {hew  (he  did  not  fail 
that  if  a  neutral  fhip  be  condemned,  as  being  enemy's  **<*&*%  to 
property,  and  one  of  the  reafpns .  affigned  for  this  in  the  be  only*r*/*rf 
fentence  is,  that  fhe  had  not  the  proper  documents  re-  "  mf*f*  *  **• 

.      1    .  .  ground  of   the 

quired  by  treaty  on  board ;    this  fhall  not  he  conclufive  fentence      be 

evidence  to  prove  that  the  fhip  had  not  fatted  accord-  tiut    thc  ftiP 

ing  to  law  j    for  the  only  point  which  the  fentenee*pro-  property,    the 

fcfles  to  decide  is,  that  the  fhip  was  enemy's  property.  fentence    will 

:  ,  «_        «    ,       r*  opt  be  condu- 

An  miurance  was  made  on  goods  on  board  the  Ptggy,  five. 

On  a  voyage  «  From  Mary/aHdmd  Virginia,  both  or  either,  £■  is^"'^| 
**to  Bremen" — The  policy  was  fubferibed  on  the  Sift  by  the  French, 
Of  May  1797,  and  on  the  fecond  of  June  following,  the  "J^W^ 
underwriters  fubferibed  a  memorandum,  written  on  the  flie  wat  Uohd 
policy,  in  thefe  words,—"  The  deftination  of  the  Peggy  f^J?**j* 
having  been  altered,  we  agree  to  ftand  our  refpeftive  rifks  mong  other 
in  the  goods  infured  on  this  policy  per  The  Mercury,  direct  j^VeJtaS 
from  Virginia  to  Bremen" — An  aftion  was  brought  on  from  which 
the  policy  for  a  total  lofs  of  the  goods  on  board  the  j^^1"?  * 
Mercury,  and  for  expenfes  incurred  in  a  fuit  by  the  recited  asafa<a, 
plaintiff  for  the  recovery  of  the  property  infured. — On  b^no^ \j/^p 
the  trial  of  the  caufe  it  appeared,  that  the  Mercury  was,  papers  required 
Jn  fact,  an  American  fhip,  and  had  on  board,  at  the  time  J^^cn  />«*** 
e*f  her  capture,  all  fuch  papers  and  documents  as  are  *n<i  America. 
fifually  carried  oi*  board  of  American  fhips,  or  which  the  t™c^fcn^,* 

French  being  that  the 
fhip  and  cargo 
were  enemy  * 
property,   it    is 

not  conclufive 
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evidence  to  French  themfelves  deemed  neceffary  in  former  voyages. 
ft^L^acd  There  was  alfo  a  mutter-roll  on  board,  but  not  figned 
in  contraven-  or  certified  by  any  public  ofiicer  of  the  place  from  which 
treatr.°     *  *   the  fhip  failed. — No  warranty  was  made  to  any  of  the 

— underwriters  on  the  fubject. :  On  the  contrary,  the  bro- 

ereta*'%  T. R.  ker,  though  he  fpoke  of  the  fhip  as  an  American,  told 
19*.  fup.  300.  the  underwriters  that  he  was  directed  not  to  warrant  any 
thing.— On  the  20th  of  May  1797,  the  fhip  failed 
with  the  goods  on  board  from  Virginia  on  the  voyage 
infured,  and  on  the  22d  of  June  following  was  cap- 
tured by  a  French  privateer,  and  taken  into  Nantz. — The 
proceedings  being  inftituted  before  the  commercial  tri- 
bunal there,  the  following  fentence  was  pronounced  by 
that  court. — "  Considering  that  the  4th  article  of  the  de- 
cree of  the  3d  Brumaire,  4th  year,  declares  good  prize,* 
All  American  fhips  which  Jball  not  have  on  board  a  mufter- 
roll  in  due  form,  fuch  as  is  prefcribed  by  the  form  annexed  to 
the  treaty  of  the  6th  of  February  1778  ;  and  that  the  muf- 
ter-roll  of  the  fhip  Mercury  is  not  conformable  to  that 
form,  or  to  that  ordered  by  the  decree  of  the  Directory 
of  the  12th  Ventofe,  4th  year,  it  being  neither  dated 
or  figned  by  any  public  officer  of  the  United  States  :' 
Confidering  that  the  bill  of  lading  of  255  hogfheads  of 
tobacco  found  on  board,  was  not  figned  by  the  Captain, 
is  contrary  to  the  9th  article  of  the  marine  ordinances, 
whereby  it  is  declared,  that  all  veflels  on  board  whereof 
no  charter-party,  bills  of  lading,  or  invoices,  are  found, 
fhall  be  decreed  good  prize,  together  with  their  car- 
goes, as  alfo  the  9th  regulation  of  the  21ft  of  Oclober 
1744,  declaring  all  bills  of  lading  not  figned  null  and 
void  :  Confidering  that  there  were  other  goods  on  board 
of  which  there  were  no  bills  of  lading  or  invoice  ;  that 
the  captain  has  produced  no  American  protection,  and 
that  it  appears  that  he  is  an  Irifhrnan,  and  has  a  wife 
and  children  in  Ireland — the  tribunal,  in  conformity 
with  the  above  laws,  adjudges  and  declares  the  validity 
of'  the  prize  of  the  fhip  Jjtfercury,  and  of  the  goods  and 
effecls  qn  board,  for  want  of  the  difpatches  and  fea  pa- 
pers of  tne  captain  being  in  regular  order ;  on  which  ac- 
count 
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count  Jbe  is  holed  upon  as  belonging  to  the  enemies  of  the 
French  republic ;  the  fame  being  agreeable  to  the  7th  article 
of  the  marine  ordinances   of  1681."— Upon  this  cafe  it 
was  inlifted  on  the  part  of  the  defendant,  that  though 
there  was  no  warranty  that  the  {hip  was  American,  yet, 
being  in  fad  American^  fhe  ought  to  have  had  all  thofe 
documents  which  are  neceflary  for  the  protection  of  an 
American  fhip,  whether  required  by  the  law  of  nations, 
or  particular  treaties,  the  want  of  which  fubjected  her  to 
additional  rifks,  there  being  a  warranty  implied  in  every 
contract   of  infurance,   that  the  fhip  Jhall  be  navigated  ac- 
cording to  the  laws  of  the  country  to  which  fhe  belongs  and 
to  which  fhe  is  going,  (a) — But  the  court  determined  that 
the  plaintiff  was  entitled  to  recover. — Lord  Kenyan  faid, 
— "  In  deciding  this  cafe  I  do  not  mean  to  deny  that    A  ftip  infured 
the  (hip  infured  muft  be  navigated,  not  only  according  to    ^tc^ not  ^j* 
the  law  of  nations,  but  alfo  according  to  the  particular    "cording     to 
treaties  fubfifting  between  the  country  to  which  fhe  be-    tions,  t„t  alfo 
longs  and  other  countries. — In  general  there  can  be  no    according     to 
doubt  but  that  the  fentence  of  a  court   of  admiralty  is    treaties  fubfift- 
conclufive,    as  to  the  points  which  it  profejfes  to  decide.     It    in&     between 
was   fo   ruled    in  Hughes  v.   Cornelius,  (b)   and  that  has    which  fhe  be- 
been  acknowledged  to  be  law  ever  fince.     But  the  fen-  )0TlZ^  an(* otn*' 
tence  of  fuch  a  court  //  only  conclufive  on  the  points  which 
it  profeffes  to  decide ;  and  the  only  queftion  in  this  cafe 
is,  what  point  the  French  court   of  admiralty  has  decided. 
Now  the   fentence  recites  many  facts  into  which  it  is  not 
neceflary  to  inquire  \  (c)    but   the  fole  reafon   given  for 
the  adjudication,  at  the  concluding  part,   does  not  affect 
the  cafe  before  us.     If  the  fhip  and  cargo  had  been  con- 
demned for  having  violated  any  treaty  between  France  and 

America, 


(*i)  The  authorities  cited  in  fupport  of  this  propofition  were 
the  cafe  of  Law  v.  HoUingworth,  7  T.  R.  160,  fup.  373,  and 
Farmer  v.  Legg,  7  T.R.  186.  fup.  386. — (b)  2  Show.  232. — 
(c)  The  adjudication  muft  be  fuppofed  to  be  the  neceflary 
confequence  refulting  from  the  facls  found  ;  and  the  fafts're- 
cited  in  the  fentence  muft  have  been  found  by  the  court,  oth- 
erwife  the  fentence  of  condemnation  would  have  been  without 
foundation* 
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America,  we  Ihould  not  have  been  able  to  takricate  ocb^ 
felves  from  the  effed  of  fuch  a  fentooce.     But  the  fbort 

5 round  on  which  I  proceed  in  this  cafe  is,  that  th£  coa- 
emnation  is  exprefled,  at  the  conclufion  of  it,  to  be, 
becaufe  "the  £hij>  belonged  to  the  enemies  of  the  French 
«  republic*  (a)    We  cannot  now  inquire  whether  France 
and  America  were  at  enmity  with  each  Other.      The 
foundation  of  the  fentence  is  that  the  Ihip  belonged  to 
the  enemies  of  the  French  republic,  and  not  becaufe  the 
ihip  had  not  the  proper  documents  on  Board.      Mr.  Jus- 
tice Grofe  faid,-^-"  I  agree  that  it  was  neceffary  for  this 
(hip  to  have  on  board  all  thoife  documents  that  an  Amen 
kan  ihip  ought  to  have ;  and  that  the  want  of  them  would 
have  difcharged  the  underwriter.    Now  the  fentence  doe* 
not  proceed  on  the-want  of  any  fuch  documents,  but  on 
the  exprefs  ground  that  the  ihip  belonged  to  the  enemies 
of  the  French  republic*    We  can  only  look  to  the  founda- 
tion of  the  fentence,  and  not  to  the  previous  reafons  there 
Whether    the   ftated."— Mr.  Juftice  Lawrence  faid,— *  In  the  courfe  of 
ihip     infured  the  argument,  many  things,  I  think,  were  taken  for 
gated  accord-   granted,  to  which  I  cannot  affent.     Among  others,  it  was* 
ing  to  the  laws,   fei^  that  the  ihip  infured  muft  be  navigated  according  to 
country       to   t^ie  *aws  0^  **  countries  from  and  to  which  ihe  fails : 
which  (be i  be-   gut  that  propofition,  I  rather  think  is  not  fupported,  in 
that  to  which   its  extent,  by  the  cafes.     It  is  true  that  if  the  infured 
ihe  i»  bound.      bring  an  aftion  here  on  a  policy  of  infufance,  effe&ed 

contrary  to  the  law  of  this  country,  he  cannot  recover : 
But  I  do  not  know  that  the  cafes  have  gone  the  length 
of  deciding  that  no  action  can  be  maintained  here  on  a 
policy  made  contrary  to  the  revenue  laws  of  another 
country,  (b)    I  doubt  alfo  whether  there  be  any  analogy 

between 


{a )  The  words  of  the  fentence,  as  tranflatcd  in  the  report* 
are  \  "  On  which  account  (he  is  looked  upon  as  belonging  to  the 
enemies  of  the  French  republic.'' — (b)  The  cafes  of  Holman  v. 
John/on,  C<rt>p.  341,  andi%rj  v.  Lawrence,  3  T.  1L  454,  fliew 
that  a  contract  is  not  deemed  void  by  the  law  of  England* 
merely  becaufe  it  is  made  in  contravention  of  the  revenue  kws 
of  a  foreign  (fete  5  and  in  the  cafe  of  Lever  v.  Fletcher,  fup.  54* 
'  Lord 
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between  a  cafe  like  the  prefent  and  cafes  where  there  is 
an  implied  warranty  of  fea-worthinefs.  The  latter  is  im- 
plied from  the  nature  of  the  contract.  But  that  is  not 
the  cafe  of  a  fhip  wanting  the  proper  documents  on  board. 
She  may,  neverthelefs,  perform  her  voyage ;  at  leaft 
there  is  no  certainty  that  ihe  will  not,  as  there  is  in  the 
other  cafes  alluded  to.  I  have  merely  thrown  out  thefe 
doubts  in  confequence  of  what  fell  from  the  counfel  in 
the  argument,  without  meaning  to  give  any  decifive  opin- 
ion upon  thefe  points.  It  has  been  contended,  how- 
ever, on  the  part  of  the  defendant,  that  the  (hip  in  ques- 
tion was  condemned  for  not  having  on  board  thofe  pa- 
pers that  are  required  by  the  treaty  between  France  and 
America  ;  and  if  that  had  been  the  exprefs  ground  of  the 
fentence,  I  fhould  have  found  great  difficulty  in  refitting 
its  effect,  as  applied  to  this  a&ion :  But  that  is  not  the 
ground  of  their  decifion.  They  have  ftated,  indeed, 
many  things  that  induced  them  to  draw  the  conclufion 
that  Jbe  was  the  property  of  an  enemy  ;  but  that  is  the 
ground  of  the  fentence.  We  muft  coniider  the  fentence 
as  conclufive  on  that  point,  without  examining  the  prem- 
ifes  that  led  to  that  conclufion." 


Lord  Mansfield  fays,  that  no  country  pays  attention  to  the 
revenue  laws  of  another  \  and  he  lays  it  down  as  law,  that  if 
an  infurer  enter  into  the  contract,  with  full  knowledge  that  the 
infurance  is  meant  to  protect  a  fmug^ling  trade  with  a  foreign 
country,  then  it  is  a  fair  contract  as  between  the  parties.-— See 
ch-  3*  $  1  >  where  this  fubjedt  is  fully  confidered. 
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CHAP.    xn. 

Of  Deviation. 

BY  deviation  is  here  meant  a  voluntary  departure, 
without  any  neceffity,  from  the  ufual  courfe  of  the 
voyage  infured.  From  the  moment  this  happens,  the 
voyage  is  changed,  the  contract  is  determined,  and  the 
infurer  is  difcharged  from  all  fubfequent  refponilbility. 
By  the  terms  of  the  contract,  the  infurer  only  runs  the 
rifk  of  the  voyage  agreed  upon,  and  of  no  other  ;  and 
k  is  therefore  a  condition  neceffarily  implied  in  the  poli- 
cy, that  the  {hip  fhall  proceed  by  the  fhorteft  and  fafeft 
courfe  to  her  port  of  deftination,  and  on  no  account  to 
deviate  from  that  courfe,  but  in  cafes  of  neceffity.  (a) 

We  will  confider  the  fubjecl  of  deviation  under  the  two 
following  heads ; 

1 .  What  fhall  amount  to  a  deviation  that  will  difcharge 
the  infurers ; 

2.  What  are  the  cafes  of  neceffity  that  will  juftify  a 
deviation. 

Sett,   i. 

Whatjhall  amount  to  a  Deviation  that  will  difcharge 

the  Infurers. 
The  courfe  of       by  the  courfe  of  the  voyage  is  not  meant  the  Jbortefi 

the        voyage  '    °  •        • 

docs  not  mean  poffible  way  from  the  port  of  departure  to  the  port  of 

^enwa^Pb°ut  de^nation>  but  the  regular  and  cuftomary  track,  if  fuch 
the  ufual  and  there   be,  which  long  ufage  has   proved  be  the  fafeft 

StoppinCOUrS  m<*  mo**  convenien*-      And  therefore  the  flopping  at 
certain    place*  certain  places  in  the  courfe  of  a  voyage,  though  out  of 

Itnodevution'  t^ie   direct  line,  is  not  a  deviation, ,  but  a  part  of  the 

if  it  be  cuftom-  voyage,  if  it  has  been  the  ufual  and  fettled  practice,  -to 
ary  to  do  fa  ftop 

[a )  Periculum  intelligitur  folum  currere  atfecurator,  pro  illo 
itinere  convento,  et  non  pro  alio.  Nam  fi  navfc  mutaverit  iter, 
vel  a  via  recta  illius  itineris  divcrterit,  non  tenetur  amplices  affe- 
curator.  Roccuj,  n.  52.  Vid.  Emerig.  torn.  2,  p.  5.  Doug,  278. 
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flop  at  thofe  places.  For  whatever  is  ufually  done,  is 
prefumed  to  be  forefeen,  and  to  be  in  the  contemplation 
of  the  parties,  and  is  therefore  underftood  to  be  referred 
to  by  every  policy,  and  to  make  a  part  of  it  as  much  as 
if  it  were  exprefled.  (a) 

But  evidence  of  a  few  inftances  will  not  be  lafficient    But  a  lew  in- 
to eftablifh  fuch  an  ufage.      It  can  only  be  fupported  by    fiances  will  not 
long  and  regular  practice.     And  therefore,  if  a  {hip,  in   uf™, 
a  voyage  from  Liverpool  to  Jamaica^  put  into  the  IJle  of 
Man  ;   and  fome  inftances  appear  of  fhips,  in  this  voyage, 
putting  in  there 5  but  no  regular  or  fettled  practice  to  do 
fo  appear  :  This  will  not  excufe  the  deviation  $  but  the  in- 
surers will  be  difcharged.  (b) 

The  effect  of  a  deviation  is  not  to  vitiatt  or  avoid  the  HffeAofadevi- 
policy,  but  only  to  determine  it  from  the  time  of  the  de-  atlon* 
viation,  and  to  discharge  the  infurer  from  all  fubfequent 
refponfibility.  If,  therefore,  a  fhip,  after  her  departure, 
receive  damage,  then  deviate,  and  is  afterwards  loft  ; 
though  the  infurer  is  difcharged  from  the  time  of  the  de- 
viation, and  is  not  anfwerable  for  the  fubfequent  lofs j  yet 
he  is  anfwerable  for  the  damage  received  before  the  devi- 
ation, (c)  But  though  he  is  thus  difcharged  from  fubfequent 
refponfibility,  yet  he  is  entitled  to  retain  the  whole  pre- 
mium. 

A  perfon  unacquainted  with  the  nature  of  this  con-   it    determine! 
traft,  might,  at  firft  view,  be  tempted  to  think  that  if,   ^  .^JShf  * 
after  a  deviation,  the  fhip  refume  her  proper  courfe,  ftill   refameherpro- 
betng  in  good  condition,  and  capable  of  performing  the    -^^ondido* 
voyage,  fuch  a  deviation  ought  not  to  alter  the  rights    to  complete  die 
of  the  parties,  or  deprive  the  infured  of  the  benefit  of  die   V0TaSc* 
policy.— But  the  anfwer  is, that  the  condition  implied  in  the 
contrail,  that  the  fhip  fhall  not  deviate  without  neceflity, 
being  broken  by  the  infured,  the  infurer  is  difcharged. 
The  proper  courfe  of  the  voyage  being  once  interrupted, 

cannot 


(a)  Per  Lord  Mansfield,  in  Pelly  v.  Roy.  Ex.  Aff.  1  Bur. 
348,  fup.  182. — (b)  Vid.  Bond  v.  Nutty  Cowp.6oi,  fup.  255. 
— (c)  Per  Holt,  C.  J,  Green  v.  Towg,  at  N.  P.  2  Lord  Ray. 
840.  2  Salt.  444. 
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cannot  be  refumed  in  the  eyes  of  the  law.  The  contract 
being  once  diffolved,  cannot  be  renewed  without  the  con- 
fent  of  both  parties  ;  and  if  a  lofs  happen  after  a  deviation, 
who  can  fay  that  the  lhip  would  not  have  arrived  fafe  if 
fhe  had  purfued  the  ufual  courfe  ? 
The  fciallaefs  The  fhortnefs  of  the  time,  or  of  the  diftance,  of  a  devi- 
of  a  deviation   atjon  makes  no  difference  as  to  its  effeft  on  the  contract. 

makes    it   not 

the  left  fatal.      Whether  it  be  for  one  hour,  or  a  month  ;  or  for  one  mile 

or  one  hundred,  the  confequence  is  the  fame.    If  it  be  vol- 
untary, and  without  neceffity,  it  puts  an  end  to  the  refpon- 
fibility  of  the  infurer.     The  true  reafon  why  a  deviation 
difcharges  the  infurer  is,  not  the  increafe  of  the  riik,  but^ 
that  the  party  contracting  has  voluntarily  fubftituted  an- 
other voyage  for  that  which  was  infured.  (a) 
A  (hip  puts  in-       Therefore,  where  an  infurance  was  made  on  a  veflel "  from 
th^ufual  courfe    Dartmouth  t0  Liverpool ;"  and  the  veflel,  in  her  paflage  from 
of  the  voyage,   Dartmouth*  put  into  Loo,  a  place  fhe  muft  of  neceflity  pafs 

nCTway.^ThU  b7>  m  the  com&  °* the  ™jage  infured  :  Though  no  acci- 
is  a  deviation,   dent  befel  her  in  going  into,  or  coming  out  of  Loo,  but  fhe 

Fox  v  Black  at    WaS  *0^  a^er  ^e   £0t  OUt  t0  ^ea  aSa*n  »   ^r"  ^uftJc^  Tatet 

N.-  P.    1767.    held  that  this  was  a  deviation. 

Beawes  3 1 5.  gQ^  wiiere  gooJs  were  infured  from  Dunkirk  to  Leghorn  \ 

v.  Guyon^t}^.  an(*  t^ie  *hip  came  *°  Dover,  in  her  way  to  procure  a  Med- 
p.  Bea-wes  315.   iterraneati  pafs  ;  and  being 'afterwards  loft,  Lord  Mansfield, 

in  an  action  on  the  policy,  held  that  the  calling  at  Dover 
was  a  deviation,  which  difcharged  the  underwriters. 
A  Ihrp  having        So,   where  an  infurance  was  made  at  Glafgow  on  four- 
liberty  to  put   teeri   ho^fheads   of  tobacco,  "  beginning  the  adventure 

into  one  port,         e  ,      ,       ,.  ,  r         ^  1 

put*  into  an-   "  from   the  loadmg  thereof   at  Larroa,  ana  to  continue 

^h  CqUa!Iy.  "  til1  tlie  ^"P*  (being  allowed  a  liberty  to  call  at  Leith,) 
This  u  a  devi-   "  fliall   arrive   at  Hull,  and  there   be  fafely  delivered." 

aoth' and  fatal  — The  inftru^ions  of  the  inured  to  the  broker  directed 
though  neither  him  to  make  the  infurance, "  with  liberty  to  call  as  ufual? 
the  nik  or  the   arKj  jt  was  ufuai  for  veffels  failing  from  Carron,  with  goods 

prem:  urn  would  °  i_        t*  •  1       r    r*      1 

havebeengrea-  on  freight,  to  Hull,  in  going  down  the  Frith  of  rorth, 
tcr   if  it  had   t0  toudi  at  different  places,  to  take  in  or  deliver  goods, ; 

had   been    al-  .  r  »  o 

lowed  by  the  particularly  at  Burrowftownefs,  and  Lath,  and  at  Mom- 
policy-  '         '  *  fats 


FM'.otv.WUfin, 
7Bro  ParLCa. 


459.    '      '    "*  (a)  Vid.  Lavabre  v, Wilfon,  fup.  i80. 
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Jbn*s  Haven,  fix  miles  down  the  Frith,  on  the  fame  fide 
with  Lehh.     The  infured  were  not  privy  to  the  allowance 
u  to  call  at  Leith,"  being  fubftituted  in  the  policy  for  the 
more  general  liberty,  "  to  call  as  ufual"     The  premium 
was  equal  if  not  higher,  than  was  ufual  where  the  gene- 
ral liberty,  to  touch  at  the  cuftomary  ports,  was  allowed. 
The  fhip  failed   on  the  4th  of  February  1774,  did  not 
touch  at  Leith,  but  put  into  Morrifotfs  Haven,  failed  from 
thence  on  the  9th,  got  fafe  into  the  direct  courfe  from 
Carron  to  Hull,  and  proceeded  with  a  fair  wind,  till  the 
10th,  when  fhe  was  overtaken  by  a  ftorm,  wrecked  on 
the  coaft  of  Northumberland,  and  the  cargo  totally  loft. — 
The  underwriters  on  hearing  of  the  lofs,  conceiving  them- 
felves  liable,  wrote  orders  to  have  the  tobacco  preferved 
and  fent  to  Hull,  promifing  to  contribute  towards  the 
expenfe  as  far  as  they  were  interefted.     Afterwards,  how- 
ever, they  protefted  againft  the  fhip's  having  gone  into 
JMorrifot? s  Haven,  as  being  a  deviation,   and  refufed  pay- 
ment of  the  lofs. — An  action  was  brought  by  the  infured 
in  Scotland,  and,  after  a  variety  of  proceedings  in  the 
courts  there,  which  would  neither  be  very  intelligible,  or 
very  inftruftive,  to  an   Fngli/b  reader,  the  underwriters 
were  decreed  to  pay  the  amount  of  the  lofs.     But  the 
Houfe  of  Lords,  upon  appeal,  reverfed  that  judgment, 
being  of  opinion  that  a  wilful  deviation  from  the  due  courfe 
of  the  voyage  infured,  is,  in  all  cafes,  a  determination  of 
the  policy :  And  that  it  is  immaterial  from  what  caufe, 
or  at  what  place,  a  fubfequent  lofs  happens ;    for,  from 
that  moment  of  the  deviation  the  underwriters  are  dis- 
charged.    That  there  was,   in  this  cafe,  a  wilful  devia- 
tion -,  and  though  fliips  failing  on  this  voyage,  have  Some- 
times been  permitted,  by  the  terms  of  the  policies  under- 
written at  the  fame  premium,  to  go  into  MorrijWs  Haven, 
yet  that  could  not  avail  in  the  prefent  cafe,  fmce  here  no 
fuch  permiffion  was  given. 

If  there  be  feveral  ports  of  difcharge  mentioned  in  the  If  there  be  im- 
policy, the  fhip  muft  go  to  thofe  places  in  the  order  in  difchar«»cu- 
which  they  are  named,  unlefs  fome  ttfage  or   particular    tioncd  in  the 

fafts  appear  to  vary  the  general  rule.  muflgL U *S 

Thus  I    m  tlicir  order. 
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Afliipisinfured 
from  A.  to  B. 
andfromthence 
to  C.  and  Z).  the 
ports  of  dis- 
charge. The 
{hip  goes  to  D. 
before  C :  This 
is  a  deviation. 

Beatfon  v.  Ha* 
worthy  6  T.  R. 
531. 


Though  the 
ports  of  dis- 
charge be  not 
Specified,  yet 
the  (hip  mud 
take  them  in 
1  theirgcograph- 
icai  order,  as 
they  occur. 

A  fhip  is  info  red 
from  London  to 
her  ports  of  dis- 
charge in  the 
Sttd^itt^  with 
power  in  the 
voyage  to  ftop 
at    any   places 


Thus : — An  infurance  was  made  on  a  fhip,  "  At  and 
u  from  Fifberow  to  Gothenburgb,  and  back  to  Leith,  and 
"  Cockenzie  " — The  fliip  performed  her  voyage  outward 
to  Gothenburgh,  and  having  taken  in  goods  both  for  Leith 
and  Cockenzie ^  on  her  return  home,  without  going  to  Leith, 
{he  firft  put  into  Cockenzie,  where  fhe  was  {branded  and 
loft. — In  an  action  on  the  policy,  evidence  was  given  to 
fhew,  that  Leith  was  a  very  fafe  and  commodious  harbour, 
and  Cockenzie  a  very  fmall  and  infecure  one,  efpecially  in 
the  winter  $  that  the  two  places  are  about  ten  miles  from 
each  other  j  but  Cockenzie  lies  neareft  to  Gothenburg}?,  and 
it  is  about  a  mile  and  a  half  out  of  the  way  to  put  into 
Cockenzie,  in  going  from  Gothenburgh  to  Leith ;  that, 
though  there  was  no  fettled  courfe  to  regulate  this  voy- 
age, yet  it  was  fafeft  to  go  firft  to  Leith  ;  for,  by  diC- 
charging  the  lading  for  Leith,  the  rilk  of  going  into 
Cockenzie  was  much  lefTened. — Upon  this  cafe,  the  court 
determined,  that  as  the  intended  voyage  was  defcribed 
in  the  policy,  and  as  there  was  no  regular  and  fettled 
courfe,  known  to  all  the  traders,  different  from  that  fo 
defcribed,  the  fhip  deviated  by  putting  into  Cockenzie 
rlrft,  and  confequently  that  the  plaintiff  could  not  re- 
cover.— One  of  the  judges  added,  that  the  parties,  by 
inferring  the  names  of  the  places  contrary  to  the  natural 
order  in  which  they  lay  in  the  {hip's  courfe,  {hewed  it 
to  be  their  intention  to  vary  the  natural  courfe  of  the 
voyage. 

And  the  following  cafe  will  {hew,  that  though  the  {hip's 
ports  of  difcharge  are  only  mentioned  generally,  but  not 
fpecifically  named  in  the  policy,  yet  the  fhip  muft  go  to 
them  in  the  geographical  order  in  which  they  occur  ;  and 
taking  them  out  of  that  order,  unlefs  this  be  warranted  by 
ufage,  will  be  a  deviation. 

An  infurance  was  made  on  goods,  cc  At  and  from  Lon- 
"  don  to  the  {hip's  ports  of  difcharge  in  the  Streigbts  as 
"  high  as  Mejfina  ;  with  power  in  the  voyage  to  ftop  or 
«  ftay  at  any  ports  or  places  whatsoever." — The  fhip  was 
freighted  with  lead  from  London  to  Marjeilles,  and  went 

into 
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into  Fa/mouth,  where  (he  ftaid  three  weeks,  and  took  in  a  whatfoevcr ; 
freight  of  tin  for  the  fame  place.     Before  (he  went  from   ?j[  **  8°* 
London,  the  plaintiff,  who  was  owner  of  the  fhip,  declared    then  to  Leghorn , 
that  fhe  was  to  go  direftly  to  Genoa,  Leghorn,  and  Naples,   ^J*^rThe 
and  there  was  nothing  faid  about  Marfeilles.     When  fhe    vpyagc  ends  at 
was  off  Marfeilles,  the  wind  was  againft  her,  and  fhe  could   fofct£«£; 
not  then  get  in,  but  went  to  Genoa,  and  from  thence  to   charged. 
Leghorn,  and  in  coming  back  to  Marfeilles,  fhe  was  attack-    ctavfav  Sim*. 
ed  by  a  privateer,  and  blown  up. — In  an  a&ion  on  the  pol-   »««//,  at  N.  p, 
icy,  it  was  proved  by  feveral  captains,  and  fo  held  by  Lord    j^ftice  ^ L^ 
Chief  Juftice  Lee,'  lft,  that  the  going  into  Falmouth ,and  (lay-    r«w,  6  T.  R. 
ing  there  was  a  deviation  ;  2dly,  That  as  fhe  did  not  ftop   s*3' 
at  Marfeilles,  this  was  a£Hng  contrary  to  the  terms  of  the 
policy  \  for  by  her  ports  of  difcharge  muft  be  underftood, 
the  ports  at  which  it  was  intended  goods  fliould  be  deliv- 
ered, and  the  firft  of  them  was  Marfeilles ; — Sdly,  It  was 
fworn  by  feveral  captains  to  be  their  opinion,  (but  the  Chief 
Juftice  faid  nothing  on  this  point,)  that  the  going  no  fur- 
ther in  the  Streights  than  Leghorn,  and  then  returning,  was 
a  determination  of  the  infurance  at  Leghorn  ;  and  the  in- 
furers  discharged  from   the  fubfequent  lofs.     Upon  this 
there  was  a  verdift  for  the  defendant. 

The  following  decifion  proceeded  on  the  fame  principle.  A  fliip  is  infnr- 
— A  fliip  was  infured,  «  At  and  from  Lijbon  to  a  port  in  J^J&fa^Sh 
England,  with  liberty  to  call  at  any  one  port  in  Portugal,  for  liberty  to!  call 
any  purpofe  whatfoever  ;"  and  the  fhip  failed  from  Lijbon  ?  ^/£*£ 
to  Faro,  to  complete  her  loading  ;  Faro  being  a  port  to  the  This  give* only 
ibuthward  of  Lijbon,  and  therefore  quite  out  of  the  courfe  *t  fom^wortlii 
of  the  voyage  to  England. — In  an  action  on  the  policy,  iW*gw/  in  the 
Lord  Kenyon  was  of  opinion  that  the  liberty  given  by  the  ^£\  ^j^m 
policy  to  call  at  any  one  port  in  Portugal,  muft  be  reftrain-  land. 
ed  to  a  permiffion  to  call  at  fome  port  to  the  northward  „  Tjf 7" 
of  Lifbon,  in  the  courfe  of  the  voyage  to  England ;  and  at  N.  P.  after 
that  going  to  the  Southward  was  a  deviation  which  dif-  Mg  '  ,797* 
charged  the  underwriters. 

Yet,  if  a  fliip  be  compelled  by  any  neceffity  to  change  Yet  if  a  fliip  be 
the  order  of  the  places  to  which  fhe  is  infured,  this  is  ^£jy  [Q  R\tJr 
not  a  deviation.— As  where  a  fhip  was  infured  from  Lifbon    the  order  of  the 

to  Madeira,  from  thence  to  Saffi,  on  the  coaft  of  Af-   deviation. " 

rica, 
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Drifcol  v.Bovil,  Africa,  and  back  from  thence  to  Lijbon ;  and  upon  her 
1  Bof.  tf  Pui.  an-iyai  at  Madeira*  the  crew  being  alarmed  by  reports 

313,  flip*  JOG.  .  ' 

of  Moorifb  cruifers  being  off  Saffi,  quitted  the  fliip  and 
refufed  to  return  to  her  unlefs  the  captain  would  promife 
to  fail  immediately  back  to  Lijbon.    The  captain  complied; 
but  on  his  arrival  at  Lijbon,  the  charterers  infifted  on  his 
proceeding  direftly  to  Saffi  ;  which  he  accordingly  did,  and 
was  captured  on  his  return  from  Sajji  to  Lijbon. — It  was 
determined,  that  there  was  no  deviation  in  this  cafe,  and 
that  the  underwriters  were  liable  for  the  lofs. 
The  daufe  giv-         Claufes  are  very  frequently  introduced  into  policies, 
ing  liberty   to   giving  liberty  to  the  infured  to  touch,  Jlay,  trade,  &c.  at 
&cmuftalways  any  P^ts  or  places,  in  the  courfe  of  the  voyage  j  and  as 
be  interpreted  thefe  claufes   are  often  inferted  as  a  matter  of  courfe, 
to  the  voyage  and  without  much  confideration  by  either  party,  it  is  ne- 
JnfureA  ceffary  that  they  fhould  be  underftood  with  fuch  reftric- 

tions  as  the  courts  in  different  countries  have  thought  ne- 
ceffary  to  be  impofed  on  them,  in  order  to  prevent  any  un- 
fair advantage  being  taken  of  the  general  words  in  which 
they  are  ufually  expreffed.  They  are  therefore  always  in- 
terpreted as  fubordinate  to  the  voyage  infured,  which  is  the 
principal  object  of  the  contract  ;  and  in  cafes  of  doubt, 
they  muft  be  underftood  with  reference  to  the  laws  of  com- 
And  however  fierce  and  the  ufage  of  the  particular  trade.  If,  therefore, 
general  they  do  there  be  in  the  policy  a  liberty  to  touch,  /lay,  and  trade  at 

notgivcthecap-  .     .  .  '        -    _      "'    ;  . 

tain  a  power  to  any  ports  and  places  in  the  voyage  ;  luch  a  liberty,  however 

sta/ige  the  voy-  general  the  words  may  be,  does  not  give  the  captain  2 

ape,  but  only  to  ,  '  ,  r        r    %  • 

extend   it     to  power  to    change  the  regular  courle  or  the  voyage  m- 
placcs   in  the   fured,  which  he  muft  keep  conftantly  in  view :  It  only 

ufual  courfe  of  ,  ,  ,,  •        1         /•    1        ■        j- 

the  voyage.       extends  to  the  ports  and  places  in  the  ufual  and  ordinary 

courfe  of  the  voyage,  (a) 

Thps  : 


(a)  Cafaregis,  (difc.  67,  n.  25.)  obferving  that  the  cap- 
tain in  the  exercife  of  this  liberty  ought  never  to  loft  fight  of 
the  voyage  infured,  fays,  "Clarum  eft  verba  apoftxisefecferita- 
tis  committere  voluntati  patroni  totum  itineris  decurfum ;  ita  ut 
in  ejus  arbitrio  regulato  tamen  a  jure  et  ratione,  repofitum  fit 
qualcumquefcalas,  quofcumque  port  us  ingredi,  antecedere  in 
via,  et  rctrocedcre  pro  ut  exigunt  neceffitas  et  opportnnitas,  fed 

fempcr 
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Thw:— An  infarance  was  made,  «  At  and  from  JV*  AiKipUinft,. 

« VOrient  to  Fondicherry,  Madras,  and  CiuW  ,-    and  at  •* from  '""«* 

«  and  from  thence  back  to  the  fhip's  port  or  pom  of  dif-  Sd'SSS 

w  charge  in  France  j  with  liberty  to  touch  in  the  outward  back  ,0  *rmmr 

"or  bomewrd  bound  voyage,  at  the  Hies   of  France  and  j£JwS2 

«*  Bourbon,   and  at  all  or  any  other  place  -or  places  where-  t***'  ""t?b«*t 

«>wr J'-.Ttae  was  alfo  a  daufe  in  the  policy,  «  That  «   ^T? 

"  the  (hip  in  this  voyage  might  /ram/  to,  and  touch,  and  *°W to  *"* 

«>*  *  «9  ports  or  places,   as  well  on  this,  as  on  the  ft£ft3 

"other  fide,  of  the  C$t  /  Good  Hope,  without  its  be-  ^"anyportt 

« thg  deemed  a  deviation."— The  {hip  arrived  at  iW-  mi*,   'JS 

cherry,  and,  after  remaining  there  a  month,  failed  for  ■"*  P'ac*»  '* 

Bengal,  inftead  of  going  to  China.     Having  wintered  and  *£t£* 

undergone  a  repair  there,   £he  returned  to  Pondicherry. 

Both  in  going  and  returning,  ihe  touched  at,  and  took  in  ^alZL 

goods,  or  lay  off,  feVeral  places  ;   and  thus  prolonged  her  v-       &*&*, 

voyage  to  and  from  Bengal  much  beyond  the^ufual  time.  D°MS%  %n% 
Having  taken  in  her  homeward  cargo  at  Pondicherry,  fhe 
proceeded  on  her  voyage  back  to  VOrient;  but  was  cap- 
tured by  an  Englijh  privateer. — In  an  action  on  this  pol- 
icy, one  queftion  was,   whether  the  voyage  to  Bengal  was 

infured 


femper  animo,  et  intentione  profequendi  viaggium  ufque  ad 
finem  deftinatam." — The  fame  doctrine  is  laid  down  by  Emeri- 
gon,  (torn.  2,  p.  32,andfeq.)  and  he  exemplifies  it  by  the  fol- 
io wing  cafes.— i.  An  infurance  was  made  on  a  voyage  from 
Marseilles  to  the  Levant  and  back,  with  liberty  to  the  captain, 
*«  de  toucher  et  retrogader  per  tout  ou  il  lui  plairoti."  The  fhip 
failed  to  Cadiz,  where  ihe  was  loft— It  was  determined  that  the 
liberty  given  by  the  above  daufe  was  fbbordinate  to  the  voyage 
mentioned  in  the  policy ;  but  that  here  the  voyage  was  changed, 
and  the  insurers  difcharged.— a,  A  voyage  was  infured  from 
Leghorn  to  Havre  de  Grace,  with  liberty  "de  toucher  par  tout, 
otMMlft  arrierty  &  droit  et  &  gauch^  &€•  The  fhip  failed  up  the 
Loire  to  put  into  Nantes,  and  was  loft. — It  was  held  that  the 
infurtrs  were  not  anfwerable  for  the  loft,  becaufe  the  above 
claufe  only  gave  liberty  to  touch  at  the  ufual  places  in  the 
courfe  of  the  voyage  infured  j  but  not  to  increafe  ihe  rifk,  by 
going  up  the  river  beyond  the  place  of  defUaation. 

2— E 
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infured  by  the  policy,  under  the  general  liberty  to  touch 
and  ftay  at  any  ports  or  places  f — Upon  this  point  Lord 
Mansfield>  who  tried  the  caufe,  held  clearly,  that  thefe 
general  words  were,  by  the  expreffions,  « outward  and 
homeward-bound  voyages,"  and  « in  this  voyage,"  qual- 
ified and  reftrained  fo  as  to  mean  only  places  in  the  ufual 
courfe  of  the  voyage  to  and  from  the  places  mentioned  in  the 
policy.  It  was  then  alleged  on  the  part  of  the  plaintiff, 
that  the  voyage  to  Bengal  was  adopted  by  necejfity,  for 
the  fafety  of  the  Ihip  : — And  to  prove  this,  witnefles  were 
called  to  fhew  that  the  Ihip  was  fo  leaky  at  Pondicherry, 
that  fhe  appeared  to  require  careening,  which  could 
only  be  done  at  Bengal,  that  being  the  neareft  place  to 
which  {he  could  proceed  with  fafety  for  that  purpofe : 
That  though  it  turned  out,  when  fhe  got  to  Bengal,  that 
fhe  could  be  repaired  without  careening,  yet  this  was  only 
difcovered  after  fhe  was  unloaded  of  much  more  of  her 
contents  than  could  have  been  taken  out  of  her  in  the 
open  road  of  Pondicherry  :  That,  befides  the  neceflity  of 
repair,'  fhe  was  delayed  in  unloading  the  outward  cargo 
at  Pondicherry,  till  it  was  too  late  to  undertake  the  China 
voyage  with  fafety  ;  and  Bengal  was  then  the  fafeft  place 
to  winter  at. — The  defence  relied  upon  was,  1ft,  That 
the  fhip  had  never  failed  on  the  voyage  infured,  her  true 
and  original  deftination  having  been  Bengal,  and  not 
China.  2dly,  That,  fuppofing  her  to  have  failed  on  the 
voyage  defcribed  in  the  policy,  yet,  her  going  from  Pon- 
dicherry to  Bengal,  inftead  of  proceeding  to  China,  was 
a  deviation,  and  not  Juftified  by  neceflity.  In  fupport  of 
the  firft  ground  of  "defence,  fecret  inftruftions,  found  on 
board  the  fhip,  were  relied  upon,  which,  though  ob- 
fcurely  penned,  gave  room  to  fufpeft  either  that  before 
her  departure,  the  Bengal  voyage  was  fubftituted  for  that 
to  China ;  or  at  leaft  that  this  alternative  was  left  to  the 
difcretion  of  the  fupercargo>.  to  be  decided  by  events  in 
India,  which  actually  happened,  fo  as  to  determine  the 
voyage  to  Bengal.-+On  the  fecond  ground*  it  was  con- 
tended, that  from  the  plaintiff's  evidence  it  appeared  that 
thtfre  was  no  neceflity  for  going  to  Bengal ;  and  that  in-* 
ftead  of  going  thither  diredlly,  a  trading  voyage  had  been 

made, 
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made,  which  afforded  a  ftrong  prefumption  that  trading, 
and  not  the  leak,  or  latenefs  of  the  feafon,  was  the  ob- 
ject of  going  to  Bengal :  Several  letters  written  by  the 
owners  a|fo  raifed  a  prefumption  that  the  neceffity  of  go- . 
ing  to  Bengal  was  a  pretence  devifed  after  the  capture, 
when  it  was  feared  that  the  policy  would  not  cover  the 
voyage  to  that  place. — Lord  Mansfield  fummed  up  ftrong- 
ly  againft  the  plaintiff  on  the  ground  of  fraud.  But  in- 
dependent of  that,  he  faid  that  if  neceffity  were  ad- 
mitted to  have  been  the  fole  motive  for  fubftituting  the 
voyage  to  Bengal  in  the  place  of  that  to  China,  ftill  it 
was  incumbent  on  the  infured  to  have  purfued  that  voy- 
age of  neceffity  directly,  in  the  ihorteft  and  moft  expe- 
ditious manner  -,  and  that  the  delay  in  going  from  Pon- 
dicherry  to  Bengal,  and  the  repeated  ftops  by  touching 
at  different  places,  and  trading  there,  were  deviations, 
and  not  within  the  protection  which  the  fuppofed  necef- 
fity afforded  to  the  direct:  voyage  to  Bengal. — The  jury, 
notwithstanding  this  direction,  found  a  verdict  for  the 
plaintiffs,  which  was  afterwards  fet  afide,  and  a  new  trial 
granted,  upon  the  following  grounds :  That  a  deviation 
from  neceffity  muft  be  juftified  both  as  to  the  fubftance 
and  manner;  and  nothing  more  muft  be  done  than  what  the 
neceffity  requires  : — That  the  true  reafon  why  a  deviation  ^!}c^^!ij3[ 
difcharges  the  infurer,  is  not  the  increafe  of  the  rifle  ;  but,  charges  the  in- 
that  the  party  contracting  has,  without  neceffity,  fubfti-  " 

tuted  another  voyage  for  that  which  was  infured  :  That 
the  neceffity  of  the  voyage  to  Bengal  did  not  prove  the 
neceffity  to  trade  ;  or  to  touch  at  a  number  of  ports  all 
out  of  the  direct  courfe,  or  to  confume  fix  weeks  or  two 
months,  inftead  of  fix  days. — The  plaintiffs  afterwards 
fubmitted   to  the  opinion  of  the  court,  and  abandoned 

their  claim  againft  the  underwriters,  (a) 

Nothing 

(a)  Emerigon  (torn.  2,  p.  62,)  has  given  a  tranflation  of  this 
cafe,  to  which  he  adds  fome  remarks  which  have  been  already 
mentioned,  fup.  29.  He  adds,  that  having  been  confulted  on 
this  cafe  by  Lavabre,  Dterner  and  company,  bankers  at  Paris, 
who  had  lent  1 80,000  livres  on  bottomry  on  the  fhip  and  cargo, 

and 
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A  letter  of  Nothing  will  juftify  a  wilful  deviation,  bat  a  real  ne* 
STSert^  "to  ce&t7  *°  Aviate ;  and  therefore,  if  a  letter  of  marque 
cruife  in  queft  leave  the  convoy  to  which  (he  belongs,  and  cruife  in  queft 

tc^y  S%    **  P"2^  th°Ugh  tUt  ^  *  *ng'e  "^  *  tKb  WiU  ^  * 

chafe  to  an  en-   fetal  deviation,  (a) 

cTme*  uT^er*  But  though  a  feiP  cannot>  ™th°ut  deviating,  cruife 
wa^r  m         in  queft  of  prizes,  yet  if  an  enemy  come  in  the  way 

of  a  fhip  having  letters  of  marque,  fhe  may  give  chafe 
to  the  enemy,  and  in  fo  doing,  fhall  not  be  deemed  to  have 

deviated. 
A    letter    of      Thus  :— A  fhip,  having  letters  of  marque,  was  infured, 
marque  chafes   «  At  and  from  London  to  Cork  and  the  Weft  Indies."— The 
*e3  fight  &ip  m  the  night,  defcried  a  fhip  of  the  enemy,  and  after 
of  her  in  the  cfcafing,  loft  fight  of  her  for  fix  hours,  and  till  the  morn- 

^mortbj    *»&  wheQ  *<*  "B8^      She  did  *<*   **  the  ""T^ 

engages    her ;  j^  proceeded  on  her  voyage  and  was  afterwards  captur- 

ttoisnodevia-  ^     u  wa8  agreed  on  all  hands,  that  though  a  fhip,  in 

m- fuch  circumftances,  could  not  cruife,  yet  it  was  admitted  by 

^NJ^Eaft!  the  underwriters,  that  if  an  enemy  came  in  her  «*y,  (he 

Vac.      1781.  --j-irt  eneace,  or  defend  herfelf,  but  they  contended  that, 

JBeaweJm  4 16.        "Boo  -     «  .  «  *     «- 

if  fhe  loft  fight  of  the  enemy,  it  was  no  longer  chafing, 
but  cruifing. — Lord  Mansfield  left  it  upon  the  evidence  to 
the  jury,  who  found  for  the  plaintiffs. 

In  the  note  of  this  cafe,  which  feems  a  very  defective 
one,  it  is  not  ftated  whether  the  letter  of  marque,  after  fhe 
loft  fight  of  the  enemy  in  the  night,  continued  cruifing  for 
her  till  the  morning,  or  renamed  her  courfe  to  the  Weft  In- 
dies, 


and  were  the  infured  in  the  Englifb  policy,  he  anfwered  ift, 
That  Bcrard  and  company,  the  borrowers,  having  broke  their 
contract,  it  was  juft  that  they  fhould  fafFer  the  loft  occafioncd 
by  their  contravention  of  it.  adly,  That,  by  changing  the 
voyage,  the  lenders  on  bottomry,  as  well  as  the  infurers,  were 
difcharged  from  the  perils  of  the  fea ;  and  confequently  that 
Lavabre,  Doerner  and  company  were  entitled  to  recover  from 
Berard  and  company  the  1 80,000  livres  lent  on  bottomry,  to- 
gether with  the  marine  intereft  and  the  intereft  incurred  fince 
the  fame  became  due.—- {a )  Per  Lord  Camden,  C  J.  in  Cock  v. 
Town/on,  at  N.  P.  Beatqes,  $16. 
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Jhi,  and  fell  in  with  the  enemy  again  by  accident.    Prob- 
ably that  was  the  queftion  left  to  the  jury  :  If  fo>  the  in-       1 
ference  will  be  that  a  cruifing  in  hopes  of  meeting  the  ene- 
my again,  after  fee  had  been  loft  fight  of,  would  have  been 
a  deviation,  though  chafing  her  was  not. 

Sometimes  a  policy  on  a  ihip  of  force,  wkh  letters  of  A  liberty   t» 
marque,  contains  a  claufe  giving,  liberty  to  cruife  for  a   ^jfjn  /or  -* 
certain  term  in  the  courfe  of  her  voyage.     The  follow-  the  voyage  » 
ing  cafe  will  £hew,  that  if  it  be  meant  that  this  term  *  **  uk^n  * 
(hall  confift  of  different  periods  of  time,  taken  feparately,  period. 
it  ought  to  be  fo  exprefied ;   otherwife  the  cruife  will  be 
taken  to  be  for  one  continued  period  of  time,  and  not  for 
feveral  periods  amounting  to  that  time. 

A  letter  of  marque  was  injured,  "At  and  from  Liverpool  A  letter  of 
« to  Antigua,  with  liberty  to  cruife  for  fix  weeks,  and  to  JSJJJ^foJ  **" 
"  return  to  Ireland,  or  Falmouth,  or  MUford,  with  any  prize  *°y»g«  with. 
«  or  prizes."— This  policy  was  made  on  the  9th  of  Febru-  J^^S 
mrj  1779,  and  there  was  no  time  fixed  in  it  for  the  com*  but  .0°  **** 
mencement,  or  duration,  of  the  voyage.  The  fliip,  in  ^commence. 
fa<ft,  failed  from  Liverpool  on  the  28th  of  February,  and  mem  :  if* 
kept  on  her  direft  courfe  till  the-  14th  of  March,  cha»  ^  "X^J 
fiag,  however,  at  different-  times,  from  the  7th  to  the  weeks,  but  not 
Hth,  when  ihe  began  to  cruife,  the  captain  giving  no-  tane$m     <xcnt 

rice  thereof  to  the  crew,  and  ordering  a  minute  of  it        

to  be  made  in  the  log-book.  She  continued  to  cruife  2^,^09.^ 
about  the  fame  latitude,  till  the  18th  of  April,  and  then 
difbontinued  it,  and  the  captain  again  gave  notice,  intend- 
ing to  go  to  the  Burlings  off  Lijbon,  in  the  courfe  of  the 
voyage.  On  the  23d,  fhe  renewed  the  cruife,  of  which 
the  captain  gave  notice  as  before,  and  continued  it  till  the 
28th,  when  fte  was  taken  by  an  American  privateer.— An 
a&ion  was  brought  on  the  policy,  and,  upon  the  trial, 
the  captain  fwore  that  before  he  failed,  the  policy  broker, 
(whom  he  confidered  as  afting  for  both  parties,)  told  him 
that  he  might  cruife  in  any  latitude,  and  at  different  times, 
mentioning  in  his  log-book,  when  he  fhould  begin  and 
end;  and  if  the  amount  of  the  different  times,  when 
added  together,'  'ihould  not  exceed  the  fix  weeks,  the 
terms  of  the  infurance  would  be  complied  with— Wit- 
nefies  were  called  on  the  part  of  the  defendant,  who  con- 
curred 
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curred  in  thinking  that,  by  the  terms  of  the  policy,  the 
cruife  ought  to  have  been  for  fix  fucceffive  weeks ;  not 
interruptedly  and  at  intervals. — On  the  other  fide,  wk- 
ftefles  were  examined,  who  thought,  on  the  contrary, 
that  the  policy  did  not  import  any  fuch  reftri&ion.  But 
f  this  was  admitted,  onN  both  fides,  to  be  only  matter  of 

opinion. — A  verdict  was  found  for  the  plaintiff",  with  lib* 
•  erty  to  the  defendant  to  move  for  a  new  trial. — Upon 

that  motion,  the  court  determined  that  the  liberty  to  cruife 
for  fix  weeks,  meant  fix  fucceffive  weeks  from  the  com* 
mencement  of  the  cruife,  and  therefore,  that  cmifing  at 
different  times  was  a  deviation  which  difcharged  the  un- 
derwriters.—Lord  Mansfield  faid ;— «  This  was  merely  a 
qveftion  of  conftruclion,  on  the  face  of  the  policy ;  and, 
unlefff  an  uiage  could  have  been  {hewn  in  favour  of  this 
defukory  cruifing,  calling  witneftes  to  fupport  it,  was 
catting  them  to  mere  jopimon.      None  of  thofe  produced 
knew  of  any  infiancey  and  therefore  their  evidence  ought 
not  to  have  been  received  :    Yet,  I  dare  fay,  their  tefti- 
mony  had  great  weight  with  the  jury.     The  meaning  of 
words  depends  on  the  fubjecl.     The  inftru&ions  were 
not  read ;  but  they  {hew  the  meaning  very  clearly,  for 
they  run  thus :    "  To  cruife  fix  weeks,  and  then  proceed 
witncffes  may   "t0  Antigua?    There  can  be  no  general  rule.      Here 
prove  an  ufagc  the  fubjeft  matter,  in  my  opinion,  is  decifive  to  fhew 
of  a  Xufc  hi!  tnat  tne  fix  weeks  meant  one  continued  period  of  time. 
policy;      but  There  are  frequently  articles  for  a  month's  cruife,  a  fix 
k^mlaniM  h  w^ks*  cruife,  &c.     Such  a  liberty,  as  in  this  cafe*  to  a 
not  admillible  letter  of  marque,  is  an  excufe  for  a  deviation.     But  what 

is  contended  for  by  the  plaintiffs  is  impoflible  in  practice. 
Suppofe  the  {hip  returns  direclly  back%  after  cruifing  for 
the  fpace  of  a  week.  She  may  then,  perhaps,  take 
three  weeks  to  return  to  where  {he  had  been.  Can  {he 
then  renew  the  cruife,  and  return  again,  and  fo  repeat- 
edly ?  The  voyage,  in  that  way,  might  laft  for  years* 
But  the  true  meaning  is,  "  I  will  excufe  a  deviation  for 
«  fix  weeks."  Six  weeks  is  a  continuation,  a  congregate 
denomination  of  time.  If  they  had  meant  feparate  days, 
they  would  have  faid  42  days." 

One 
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One  region  why  it  is  a  condition  implied  in  the  contract  The  fliip  muft 
that  the  £hip  fhall  not  deviate,  is,  that,  by  departing  from  voyagc  within 
the  direct  courfe  of  the  voyage,  the  rifk  is  neceflarily  »  rcafonablc 
prolonged.  The  fliip  muft,  therefore,  proceed  on  her  -  unneteffary  de- 
voyage,  not  only  by  the  fhorteft  and  fafeft  courfe,  but  alfo   lay  will  amount 

r  .  r     to  a  deviation. 

with  all  reafonable  expedition  ;  and  in  the  following  cafe 
it  was  determined,  that  any  unnecefiary  delay  will  bt> 
equivalent  to  a  deviation. 

A  {hip  was  infured,  «  At  and  from  the  coaft  of  Africa  A  fliip  infored 
« to  the  Weft  Indies*  with  liberty  to  exchange  goods  and  ^c  £*£* 
M  flaves." — It  appeared  that  the  fhip  ftayed  on  the  coaft  coaft  of  Afrit** 
from  Auguft  tiU  March,  and  was  employed  in  receiving  ^  therufnal 
flaves  on  board,  the  produce  of  the  cargoes  of  other  {hips,  time,  as  a  re- 
which  were  afterwards  put  on  board  thofe  fhips  and  fent  fo^flavcs;  this 
to  the  Weft  Indies ;  that  this  is  the  employment  of  what   »  equivalent  to 

is  called  nfa8ory-Jbip>  but  a  regular  factory  fhip  is  thatched   a  _I 1 

and  covered,  and  receives  the  flaves  till  a  fufficient  num-   Rartiy  v.  Bug* 
ber  be  collected  to  fend  away;   but  it  does  not  appear  ^G.  in.  MS." 
that  any  flaves,  the  produce  of  the  {hip's  own  cargo,   s.C./w^ij. 
were  fent  away  in  other  veflels,  though  her  ftay  on  the 
coaft  was  feveral  montlis  beyond  the  ufual  ftay  of  fhips 
in  that  trade. — The  court  decided  that  this  was  equivalent 
to  a  deviation. — Lord  Mamfield  faid, — "  The  fingle  point 
here  is,  whether  there  has  not  been  what  is  equivalent 
to  a  deviation  *,  whether  the  rifk  has  not  been  varied. 
No  matter  whether  the  rifk  has  or  has  not  been  thereby   *J™*y£f£ 
increafed.     If  a  fhip  infured  for  a  trading  voyage  be  turned   tal  becaufe  the 
into  a  floating  warehoufe,  or  a  factory  fliip,  the  rifle  is  dif-   ^ear  d  bv  it" 
ferent.     It  varies  the  ftay ;  for  while  fhe  is  ufed  as  a 
warehoufe,  no.cargo  can  be  bought  for  her.     This  is  the 
law.    The  fact  is,  that,  though   this  was  not  a  regular 
thatched  factory  fliip,  yet  fhe  was  ufed  as  a  thatched  fac- 
tory fhip  is  ufed.     This  being  clear,  it  follows  that  the 
rifk  is  different  in  point  of  length,  from  that  which  is  gen- 
erally underftood  in  the  trade,  and  confequently  from  that 

which  was  infured.  (a) 

A  deviation 


(a)  Vid.   Parkin/on   v.  Collier,   fup.    169,  in   which   Lord 
Kenyan  lays  down  the  fame  doclriac. 
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Diftindion  1m-       A  deviation  from  the  voyage  infured  is  generally  the 

tended  detk^  re^ult  °*  ^«*-t*K*ights,  after-intereft,  after-temptation  % 

tion  and  a  dif-  and  not  of  any  previous  deliberate  intention*    For  it  ia 

em  voyage.    not  ea^y  tQ  COncejve  that  any  man,   at  all  conversant  in 

bufinefs,  would  be  fo  foolifh  as  to  intend  before-hand,  to 
deviate  from  the  voyage  defcribed  in  the  policy ;  becauie 
that  would  be  paying  for  an  indemnity,  without  having 
it.  When  the  infured  intends  a  deviation  from  the  direct 
courfe  of  the  voyage  infured,  it  is  always  provided  for, 
and  the  policy  adapted  to  it,  unlets  fraud  be  intended* 
In  all  cafes  of  deviation,  the  termini  k  quo  and  ad  quern 
are  the  fame*  But  where  the  voyage  defcribed  in  the  pol- 
icy is  not  the  voyage  intended,  and  the  infured,  meaning 
to  fend  the  fhip  on  a  different  voyage,  gives  the  captain 
his  inftrudions  accordingly ;  this  is  not  the  cafe  of  an 
intended  deviation ;  for  there  cannot  be  a  deviation  from  a 
voyage  which  was  never  in  the  contemplation  of  the  par- 
ties *,  but  the  cafe  of  a  different  voyage  from  that  men- 
Whether  a  de-  tioned  in  the  policy,  {a)  It  has  generally  been  under- 
Ration  intend-  ftoo^  that  a  deviation^merely  intended,  but  never  begun,' 
gun  will  dif-  will  not  difcharge  the  infurer ;  (b)  and  two  cafes  are  ufu- 

chaise  the  in-     ally  ^ted  }n  {up?ort  0f  this  do£frine.  - 

The  firft  was  an  infurance,  «  From  Carolina  to  Lifbon, 

Fofor  ▼    WiL  "  an(*  at  an<*  ^rom  thence  to  Bri/tal"— -It  appeared  that 
Mrr»2&r.i249.   the  captain  had  taken  in  fait,  which  he  was  to  deliver  at 

Falmouth^  before  he  went  to  Bri/lof,  but  the  fhip  was 

taken 


(a)  See  the  opinions  of  Lord  Mansfield*  and  Mr.  Jufttce 
Buffer,  in  Wooldridge  v.  Bofdell,  Doug.  1 8,  ftp.  229  ;  and  the 
opinion  of  Xord  Kenyan  in  Stott  v.  Vattghan,  fop.  232.       See 
however,  Keiuley  v.  Ryan,  2  H.  BL  343,  fap.  231.— (£)ite- 
cus  (not.  20)  fays  that  the  voyage  is  changed  as  foon  as  the 
captain  begins,  or  even  agrees  for  another  veyage.     "Sicmperit 
fecundum  viaggium  licet  non  completum,  vel  convener**  ajportarc  alia* 
merces  in  alium  locum,9* — Emerigon  (torn.  2,  p.  56.)  denies  this 
latter  opinion,  and  holds  that  if  the  captain  give  up  his  new 
project,  and  proceed  on  the  voyage  infured,  the  infurers  con- 
tinue liable.     Chfaregis,  (difc.  67,  n.  24,)  lays,  "  Mutari  viag- 
gium tunc  dicitur,  quando  primam frincifalem  defttnationem  magifitr 
navis  nonfequitur  ut  pote  quod  navis  cum  onere,  et  cum  prmit  vec- 
turu,  ad  locum  defiimuam  ampVw  non  intendit  ire,  nee  eat. 
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taken  in  the  dire&  road  to  both  places,  and  before. (be 
came  to  the  point  where  ihe  would  have  turned  off  to 
Falmouth*— -It  was  ruled  by  Lord  C.  J.  Lee,  that  the  in- 
furer  was  liable  }  for  it  was*  but  an  intention  to  deviate  > 
which  was  not  fufficient  to  difcharge  the  underwriter. 

The  other  was  the  cafe  of  an  infurance,  "Prom  Hondu-    Caritr  v.  Xy. 
u  ras  to  London  "  and  it  appeared  that  there  was  a  con-    f^'^'  %  Su* 
fignment  of  goods  to  Atnflerdam.     A  lofs  happened  be- 
fore the  fhip  came  to  the  dividing  point  between  the  two 
voyages.     This  the  infurer  was  held  bound  to  pay  for. 

Thefe  two  cafes  fcem  to  have  been  decided  on  the 
ground  that  a  mere  intetition  to  deviate  does  not  amount  to 
a  deviation :  But  it  is  proper  to  obferve,  that  thefe  are  only 
nijt  prius  decifibns,  and  that  in  each  of  the  cafes,  partic- 
ularly in  the  laft,  the  voyage  originally  intended  appears 
to  have  been  different  from  the  voyage  infured ;  and  there- 
fore it  would  feem  that  in  each,  as  the  law  now  ftands,  the 
contract  would  be  held  void,  upon  the  ground  of  fraud,  and 
the  voyage  being  falfely  defcribed  in  the  policy,  (a) 

From  a  certain  point  in  a  voyage  there  are  feveral  If  there  be  fer- 
tracks  to  the  place  of  deftination,  with  certain  advanta-  '5*1  tT^9  *Z 
ges  and  difadvantages  belonging  to  each,  and  the  captain  deftination,  of 
has  always  been*  allowed,  when  he  arrived  at  the  dividing  w**,ch  the  ap- 
point, to  cleft,  according  to  circumftances,  which  of  be  at  liberty, 
thefe  tracks  he  will  purfuc.  One  of  thefe  tracks  is  pre-  Then  h«  .",. at 
fcribed  to  him  by  the  infured,  and  this  is  not  ftated  point,  to  elec* 
in  the  policy,  nor  even  difclofed  to  the  underwriters ;  and  ?"c ;  .but  *** 
the  {hip,  having  taken  the  courfe  prefcribed,  is  captured,  ftribe  one  to 
—It  was  determined  that,  under  thefe  circumftances,  the    Jmn.»t5««1fi>r- 

er  1*  difcharg- 

infured  could   not  recover  for  this  lofs. — Lord  Kenyan,  ed.     Whether 

Mr.  Juftice  Ajburjt,  and  Mr.  Juftice  Grofey  founded  their  {£"  £$££ 

opinion  on  the  want  of  a  full  difclofure  of  the  particu-  as  a  deviation 

lar  courfe  the  fhip  was  to  take,  as  being  a  circumftance  or  a  diff?^nt 

.  .  .  .  voyage  ongin- 

that  might  materially  have  varied  the  riik  5  and  this,  wheth-   ally   intended. 

er  it  were  considered  as  a  concealment,   or  a  defective    ,-77      \ 

defcription    Males.  7  T.  R. 
162,  fup.  aj> 


(a)  Vid.  Hodgfon  v.  Rkhardf<m>  fup.  2285  Murdoch  v.  Potti, 
fup.  230;  Waoldridge  v.  Boy  dell,  fup.  229  ;  Stott  v.  Vaughan, 
fup.  232  j  Kewley  v.  Ryan,  fup.  231. 

2— F 


4o8  Of  Deviation.  fBook  1 ' 

defcription  of  the  voyage  in  the  policy,  avoided  the  con- 
tract ab  initio.  Mr.  Juftice  Lawrence  founded  his  opinion 
on  the  ground  that  this  was  a  deviation  ^  and  that  if  the 
flxip  had  been  captured  before  fhe  came  to  the  dividing 
point,  the  plaintiff  would  have  teen  entitled  to  recover* 
as  the  captain's  intention  to  deviate  did  not,  before  he 
came  to  the  dividing  point,  fubjeft  the  underwriters  to 
any  additional  rift:,  (a) 


What  are  the  Cafes  of  Ncccffity  that  will ju/lify  a 

Deviation. 

If  the  matter       A  DEVIATION  that  will  difcharge  the  infurer,  muft 
•A   far*  Jdt9  be  a  voluntary  departure  from  the  ufual  courfe  of  the 

tnd  only  aim  _ 

at  performing  voyage  infured,  and  not  warranted  by  any  neceflity.  If 
^flT0**?  m  a  deviation  can  be  juftified  by  neceflity,  the  infurer  will 
fafeft  manner*  ftill  remain  liable.  One  general  principle  pervades  all 
?  lT*rl!"£  the  cafes  on  this  point  j  namely,  that  if  the  captain,  in 
courfe  will  be  departing  from  the  ufual  courfe  of  the  voyage,  afts  fairly 
no  deration.      ancj[  bondjide,  and  according  to  the  beft  of  his  judgment,  for 

the  benefit  of  all  parties  concerned,  and  has  no  other 
•  view  but  to  conduct  the  fliip  and  cargo,  by  the  fafeft  and 
ftxorteft  courfe  to  her  port  of  deftination ;  what  he  does 
is  within  the  fpirit  of  the  contract,  and  the  voyage  will 
ftill  be  protected  by  it.  It  is  no  deviation  to  go  out  of 
the  way  to  avoid  danger.  In  all  cafes,  therefore,  in  or- 
der to  determine  whether  a  departure  from  the  direct 
courfe  of  the  voyage  infured  amounts  to  a  deviation  that 
will  difcharge  the  infurer,  it  wilt  be  proper  to  attend  to 
the  motives,  end,  and  confequences  of  the  aft,  as  the 
true  criterion  of  judgment,  (i) 


(a)  Vid.  the  opinions  of  the  judges  on  this  cafe  fully  ilated* 
fup.  235. — (I)  Per  Lord  Mansfield  in  Enderby  v.  Fletcher*  at 
N.  P.  Trin.  Vac.  1780.  Vid.  Pelly  v.  Roy.  Ex.  JJftir.  I  £«*\ 
34.7,  fup.  18  K 
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The  cafes  of  neceffity  which  are  moft  frequently  ad-  Hie       caufet 
duced  to  juftify  a  departure  from  the  direct  courfe  of  the    ^viatwn      * 
voyage  infured,  are  ftrefs  of  weather,  want  of  neceflary  re-   . 
pair,  joining  convoy, 'efcaping 'from  or  avoiding  an  enemy, 
and  mutiny  of  the  cretf.  Tfrefe  we  Will  confider  fepafately. 

And  jirfiy  of  Jlrefs  of  iveafher. — It"  a  fliip  be  driven  by  Sfcrefrofweath* 
a  ftorna  into  any  port  out  of  thfc  courfe  6f  the  voyage,  er« 
Yhe  is  not  bulged  to  return  back  to  the  point  from  whence 
(he.  was  driven,  but  may  make  ttiebeft  of  her  way  to  her 
'  port  .of  deftination  j  and  this  fhall  not  be  deemed  a  devi- 
ation. For  what  is  occasioned"  by  the  aft  of  God  fhall  be 
imputed  to  no  man  as  a  fault. 

Thus,. where  the  plaintiff,'*  merchant  in  the  Weft  In-   A ftip, inrured 
dies,  wrote  to  the  defendant  who  was  his  correfpohdent   to2Wwi,isdri~ 
in  London,  defining  him  to  get   an  infurance  effected  On    ogtoHhe^ort 
the  fhip  Friendjhipi  "  At  and   from  St.  Kltts  to  London,    of  St.  Kins  to 
« warranted  to  fail  with  convoy."— The  defendant  neg-   beif  ^'ab£to 
letting  to  make  this  infurance  according  to  the  order,  and   return,     com- 
the  fhip  being  loft,  the  plaintiff  brought  an  aftion  on  the   f^^d'T. 
cafe  againft  the  defendant  to  recover  the  lofs.     On  the   cecds  on   her 
trial  of  the  caufe  it  appeared  that  the  (hip  left  the  port  of  J^Kta  TdU 
5/.  Kltts  to  take  in  her  cargo,  and  let  go  an  anchor  at   not    difcharge 
'Sandy  Point)  but  as  the  jvind  blew  frefh,  fhe  drove  out,   ***  m[uren- 
land  could  not  come  in  again,  but  was  obliged  to  go  to   DeUny  v.  Stod* 
St.  Eujtatia:   That  (he  failed  from  thence  with  the  con-  **.*T.R.** 
voy,  and  afterwards,  foundered  at  fea  :    That  St.  Ettftatia 
is  in  the  direft  line  from  St.  Kitts  to  London  ;  and  the 
:  convoy  from  St.  Kitts  always  looked  into  St.  Ettfldtia,  to 
take  up  any  (hips  that  might  be  there  :  That  when  the  fhip 
was  driven  to  St.  Ettflatia,  after  making  feveral  unfuccefs- 
ful  efforts  to  gel  back  to  St.  Kitts  -  to  finifh  her  loading, 
ihe  took  th6  reft  of  her  loading  at  St.  Euflatia. — The  prin- 
cipal queftion  was,  whether  there  had  been  a  deviation.(a) 
*— The  court  determined  that  there*  was  no  deviation.— 
Lord  Mansfield  fiid,— *Th*'  only  queftion  is,  whether 

this 


(a)  In  this  action  the.  defendant  has  a  right  to  make  every 
.   objection  to  the  plaintiff's  recovering  which  an  underwriter 
might  have  made  in  an  aclion  on  the  policy,  had  On*  beetfttg- 
abuiy  effected.    Vid.  fup.  209. 


4*o  *     '  OfDtviatitm*  'x  '   j^Jookt. 

tliis  be  the  fame  voyage  as  that  intended  t6  be  iiifiired* 

If  a  ftprm  drive  a  fhip  Into  any  port  out  of  {he  courfe  of 

Jier  voyage,  and  oeing  there,  (lie  does  tTie  1>eft  {he  can 

to  get  to  her  port  of  cleftination, '  flie  is  not  obliged  to 

.  return  back  to  the  point  from  whence  fhe  was  driven  : 

Here  the  Chip  tried  to  go  back  to  St.  Kitts,  but  could  not ; 

and  it  is  a -much  eafier  navigation  to  go  dire&ly  from  St. 

JEuJlatia  to  London^  than  to  go  back  to '  St.  JCitts  firft. 

.  She   loft  no  time  in  taking  in  her  cargo  at  St.  Eujlatia. 

.  Every  thing  fhould  be  imputed  to  the  ftorm,  which  was 

in  reality  done  and  occafioned  by  it.     It  was  a  queftion  to 

v     .be  left  to  a  jury,  whether  this  .was  the  fame  voyage  or 

not ;  and  they  have  determined  it.— Mr.  Juftice  AJburft 

and    Mr.  Juftice  Buller  concurred  in  this  opinion,  and 

laid  much  ftrefs  on  the  circumftance  of  the  rifle  being 

diminiflied  by  the  (Kip's  remaining  atlS/.  Euftatiayznd  com- 

pleting  her  cargo  there,  inftead  of  returning  to  St.  Kitts. 

—Mr  Juftice  Wtiles,  differed  from  the  other  judges. 

"want  ofneccf.        2.  The  want  of  necejjary  repair  is  another  excufe  for  a 

fery  repair.         departure  from  the  direc\  courfe  of  the  voyage.     If,  in 

*  the  courfe  of  the  voyage,  the  fhip,  from  ftrefs  of  weather, 

damage  received  from  an  enemy,  or  any.  otjier  caufe,  be 

,  reduced  to  fuch  a  ftate  rthat  fhe  cannot  fafely  proceed  on 

her  voyage,  without  repairs,  the  captain  will  be  juftified  in 

.  carrying  the  fhip  to  fome  port,  the  leaft  out  of  his  courfe, 

where  fuch  repairs  can  be  had  ;  and  he  moil  content  him- 

. ,  felf  with  fuch  repairs  as  can  be  moft  expeditioufly  done, 

fa  as  to  enable  the  ihip  to  perform  the  voyage  infured. 

A  fliip,  Infured.       J\s  where  a  fhip  was, infured  w  from  Bengal  to  London  : 

George  to  Zwil    Ci  the  adventure  to  commence  from  her  arrival  at  Fort  St. 

dcny   jrocs    to.  «  George,  .with  liberty  to  ftay  at  any  ports  or  places  wkh- 

Th\"h  noV-'  "  out-  prejudice."— »The  fhip  came  to.  Fort,  St.  George^in  Fe- 

viation,  if  (hc^bruary  1733  in  her  way  to  England  ,•  but,  .being  leaky,  and 

could  not  refit    .  '         ,      .  ,.  .    J       '        ?  "      ,    .       'J -•   f  J 

«  Fori  st~-m  fQrY  bad  qoMition,.  by)  thtf  aoyice  of  the 'governor 
George,  and^  aod  council,  fhe  failed  for  Bengal  to  be  refitted.  After 
tiiaxe^hce.  *   being    fheathed,    fhe?    in    her   homeward  voyage,   was 

.       ftranded  and  loft. There  was  evidence  to  prove  that 

jlm^Jkr,  n  BetlZal  was  the  Pr°per  place  to  refit,  and  that  "the  fhip 
Atk.  S4S*         ~k»d  her  lading  taken  out,  and  went  thhhef  for  'that  ptir- 


fe   *^  ** 


4|t 


€hap.XH.  S  *•]      Efimftd  by  Jhcrfjity.  .4*1 

poleorily :  That  this  was  at  *oyaga  of  necdffity,  aftidj**  a 

trading  voyage  j  for  ft  &  took  nothing  on  board  but  pro- 

yifipns  ahd  ballaft.    'Lord  Chancellor  J&rifi^iij  though 

che  admitted  that  wan*  of  neceftary  repair  woald  juftjfy.a 

£bip  in  going  to  the  neareft  place  where  that  could  b&had  > 

yet,  as  there  was  no'proof  to  (hew  that  the-fhip  couldnot 

have  been  equally  repairedat  Fori  St.  George,  ha  dfoefted 

'an  Mue  to  try  whether  the  lofs  had  happened  during  the 

voyage  infured.    The  caufe  was  tried  at  Guildhall,  and . 

'the  infured  recovered. 

So,  where  an  insurance  wa*  made  on  aihip,  "At  and  ^M^rtt^l?t*t 

•  Jbqw,  atx  Nv  J\ 

u  from  Rochelk  to  the  coaft  of  Africa,  during*  her  ftay .  Hifc  Va«.  x.7$x. 
"  «*  and  trade  there,-  and  at  and  from  thence  td  St.  Domingo."  -  -ft"* JP*  £P- 
— Three  days,  after  the  flrip*  bailed  from  JtidcboUe,  Ske  met 
with  a  gale  of  wind,4  which  '{trained  hter  Jbams;  and  fplit 
her  mi2en  yard,  and  damaged  her  rigging.      The  crew, 
in  a  body,  defired  thfe  captain,  for  the  preservation  of 
their  lives,  to  make  to  fomeJport  to  repair.  r The.  captain, 
'finding  that  the  ihip,  which  was-  newv  had  too  litt&  bal- 
laft, comjttifed,  and  put  into '  Lijbon  the  neareft  -port; 
Iran  whence,  after  taking  500  rollsi  bf  tobacco,  as.  bal- 
laft,  (a)  he  proceeded  to  Guinea,  and  from  thence  td  St*  Do- 
mingo* but  the  ftip  was  captured  in  fight-  of  that  ifland.*^- 
Tn  an  action  on  the  pblicyyit  was  infifted,  an  the  part 
of  the  defendant,  that  going  to  IAJbon  was  a  .Aeration, 
and*  witnefies  were;  called-  to  prove  that,  from  the  lati- 
.fpde  in  which  the  ftorm  happened,  ihe  might*  have  pro- 
ceeded to  the  coaft  of  Africa,  and  there  have  repaired 
,at  a  lefs  expenfe,  and  that  {he  could  not  need  additional 
,  ballaft.      But  it  came  out  that  no  additional  premium 
\  would  have  been  required  for  liberty  totofcfch  at  Li/bon— 
.Lord  Mansfield  laid  much  ftrefs  on  thk circumftance,  (b) 
,  and 

*  *  •      .  *  «  » 

•  ■ 

(a}  FevMtiy  thing  that  appears  in,  the  note  of  this  cafe,  the 
captain  want  to  i^en;  only  for  ballaft,  nor dpesit  ajppear  that 
-  the  ftip  ha4  any:  fort;  of  repair .  there.  Perhaps  the.  neceffity  of 
getting  more  ballaft  would  have  juftified  going  to  L't/hon  ;  but 
that  is  not  the  ground  upon  which  the  cafe  is  dated  to  have 
been  put.— (b)  The  reafon  why  a  deviation  difcharges  the  un- 
derwriter is,  not  becaufe  the  rifle  is  thereby  increafed,  but  be- 

caufe 
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.and  U(t  it  to  the  jury  «n  the  ground  of  neceffity  to  go  to 
Lt/bon  iasr  repairs. — The  plaintiff  had  a  verdi& 
Joiningeonvoy.      ,  d/  A  third  caufe  rf  jufttfable.  deviation  is  when  the 

lhipis,  obliged  to  go  out  of  her  direfl:  courfe  in  order  to 

join  convoy,  (a)  > 

5 1teP«y°S         AS  Where  ^  WUliaM  S*lleT  WaS  infured»  "  Fr0n>  *"- 

join  convoy, this  "  ««*   to  London* .  warranted   to  depart   with   convoy/' 

is  no  deviation.    _The  ^^  fc^  fjtQnt  Bremen  under  convoy  rf  a  ^^ 

B<mds.Go»fahsx  .man, of  war,, to  the  j5/^  where  they  were  joined  by  two 

44*  P  *  ^^ '  other  DuUb  men  of  war  and  feveral  £Vi#  merchant  (hips. 
*S.  P.  Gird™  v.   From  thence  they  failed  to  the  Texel,  where  {he  found  a 

*6*-ZidCa2*.   Squadron  of  Englijb  men  of  war.      After  a  ftay  of  nine 

a*'  Scm^ifmt  weeta,.  they  failed  from  the  Texel,  and  the  galley  being  fe- 

V.£pn<Jr.N*ttt  parated  in.  a  ftorra,  was  taken  by  a  French  privateer,  reta- 

c««p.6oi.fyp.  ken  by  a  ij^fc^  privateer,  and  paid  801.  falvage. — In  an 

/  '  a£Hon  on  the -policy  to  recover  this  lofs,  it  was  ruled  by 

Lord  C.  L  Hvlt>  that  the  voyage  ought  to  be  according  to 

.  ufage,  and  that  their  going  to  the  Elb,  though  in  fatt  out 

ofthb.way,  was  no  deviation  j  for,  till  after  the  year  1703, 

•  there  jwas  no  convoy  for   (hips  dire&ly  from  Bremen  to 
London,  $  >  and  the  plaintiff  had  a  verditt. 

enemy!"      *"       *•  ^0  efcape  from,  or  avoid,  an  enemy,  is  another  caufe 

of  excufable  deviation,  of  the  fame  nature  as  the  laft.  (b) 

crew!  7°  &•  The  lajt;  cafe  of  this  fort  which  I  Xhall  mention  is, 

where  the  captain,  under  the  compulfion  of  a  mutinous 

•  crew,  is  forced  to  leave  the  direft  courfe  of  his  voyage, 
and  put  into  port.r 

As 


-r- 


caufe  tlje  voyage  performed  is  not  the  voyage  infured.  (Vid. 
fup. )  The  circumftance  of  the  premium  being  the  fame,  had 
liberty  to  touch  at  Lijbon  been  given  in  the  policy,  ought  not 
therefore,  to  have  had  any  other  effeft  than  to  prove  that  it  was 
not  originally  intended  to  put  into  Lijbon  ;  for  if  that  had  been 
intended,  it  "might  have  been  provTdecffcJflnThe  policy,- without 
any  additional  expenfe  of  premium.— (a)  Per  Lord  Mansfield 
in  Bond*.  Nvtt,  fup.  157.-- (b)  Roctur,  Refp.  30,  n-i,  &  31. 
"n.  3.  Cafaregis,  dif.  1,  n.  68.  Poibkr,.  Yu  t.  n.  5 1. " 
torn.  2,  p.  57. 
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As,  where  a  letter  of  marque,  infured  for  a  vkyage  The  crew  of  a 

from  Briftol  to  Newfoundland,  failed  with  exprefs  orders,  co^S^ 

that  if  me  mould  take  a  prize,  (lie  mould  nevertheleis  pro-  **»  t»  return 

ceed  on  her  voyage  ;  and  that  fome  hands  fhould  be  put  Prixe,in7leadof 

on  board  the  prize  and  fent  with  it  to  BrtfloL      A  prize  proceeding  on 

was  taken  in  the  courfe  of  the  voyage,  and  the  captain  or-  cordingTo  hU 

dered  fome  of  the  crew  to  carry  it  to  Bri/fof,  while  he  pro-  orders;  this  will 

ceeded  on  his  voyage  :   But  the  crew  oppofed  him,  and  ^„C    c    Vl" 

iniifted  on  his  going  back,  though  he  acquainted  them        

with  his  orders.      He  was  forced  however  to  fubmit,  and  at  'n.Vp. *?$/*! 

on  his  return,  his  own  {hip  was  taken.— The  underwriters  Ia*4- ,n* 
infilled  that  this  was  a  deviation  which  difcharged  them : 
But  Lord  Chief  Juftice  Lee  held  that  this  was  exeufed  by 
the  force  upon  the  matter,  which  he  could  not  refift  ;  and 
therefore  fell  within  the  excufe  of  neceflity,  which  had  al- 
ways been  allowed,  (a) 

From  thefe  authorities  it  is  plain  that  nothing  will  jut-  T^  *****  of 

.r,..,^  >«•  •  m  ji         ***     deviation 

trfy  a  deviation  but  a  real  and  imperious  neceflity,  and  that  muftbe  justified 
the  extent  of  the  deviation  xnuft  be  justified  by  the  degree  by  djfdegreeof 
of  that  neceflity. 

It  only  remains  to  be  obferved,  that  where  a  fhip  is   Andtheinfured 
compelled  by  any  neceflity  to  deviate  from  the  ufuai  and .  fro^the^oy- 
regular  courfe  of  the  voyage,  fhe  muft  purfue  the  new  age  of  neceflity, 
voyage  of  neceflity  fo  as  to  get  to  her  port  of  deftination 
by  the  fhorteft  and  fafeft  courfe  (he  can  take  >    and  any 
wilful  departure  from  the  direft  courfe  of  this  voyage,  or 
any  unneceflary  delay,  will  be  a  new  deviation,  which 
will  difcharge  the  underwriters  in  like  manner  as  if  it  had 
been  a  deviation  from  the  original  voyage,  (b) 

(a)   Vid.   inf.  S.  C.  under  the  head  of  barratry. — (b)  R. 
Jtavabre  v.  fVil/on,  Doug.  271,  fup.  186,  395^ 
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Peril*    nfually 
infured  againtt. 


Total  lots. 


Of  Lo/s. 

A:  LOSS,  in  infurance,  is  the  injury  or  damage  ftif- 
JLjL  tained  by  the  infured  in  confequence  of  the  hap- 
pening  of  onfe  or  more  of  the  accidents  or  misfortunes 
againft  which  the  infurer,  m  confideration  of  the  premium, 
has  undertaken  to  indemnify  the  infured.  Thefe  acci- 
dents or  misfortunes,  or  perils,  as  they  are  ufually  denom- 
inated, are  all'  diftin&ly  enumerated  in  every  policy.  In  r 
our  common  policies  they  are  fet  forth  in  the  following- 
words. 

« Touching  the  adventures  and  perils  which  we  the  af- 

<  furers  are  content  to  bear,  and  do  take-  upon  us  in  this 
«  voyage,  they  are  of  the  feas,  men  of  war,  fire,  enemies,, 

*  pirates,  rovers,  thieves,  jettifons,  letters  of  mart  and  coun- 
ter mart,  furprifals,  takings  at  fea,  arrefts,  reftraints,  and 

*  detainments  of  all  kings,  princes,  and  people,  of  what 
1  nation,  condition,  or  quality  foever,  barratry  of  the  maf- 
'ter  and  mariners,  and  of  all  other  perils,  lofFes,  and  mif- 
* fortunes,  that  have  or  fhall  come  to  the  hurt,  detriment 

<  or  damage  of  the  faid  goods  and  merchandizes,  and  fhip> 
€  &c.  or  any  part  thereof. 

Every  lofs  is  either  total  or  partial.  The  term  total  lofs 
is  underftood  in  two  different  fenfes  ;  natural  and  legal. 
In  its  natural  fenfe,  it  fignifies  the  abfolute  deftruftion 
of  the  thing  infured.  In  its  legal  fenfe,  it  means  not 
only  the  total  deftruftion,  but  like  wife  fuch  damage, 
to  the  thing  infured,.  though  it  may  fpecLfically  remain, 
as  renders  it  of  little  or  no  value  to  the  owner.  So  a  lofs 
is  faid  to  be  total,  if,  in  confequence  of  the  misfortune 
that  has  happened,  the  voyage  be  loft,  or  not  worth  pur- 

fuing, 
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fuing,  and  the  projefted  adventure  fruftrated  $  dr  if  tke 
value  of  what  is  faved  be  lefs  than  the  freight,  &c. 

A  .partial  lofs  is  any  lofs  of  damage  fliort  of,  or  hot   hartal  hlk 
amounting  to,  a  total  lofs  ;    for  if  it  be  not  the  latter,  it 
muft  be  the  former  .-^-Thus,  if  a  fhip,  infured  for  a  given  «fo  tap. 
voyage,  arrive  at  her  port  of  deftination,  and  there  -re- 
main 24  hours  moored  in  fafety.;   or,  if  ibe  be  infured 
for  a  term,  and  (he  furvive  the  term  *  no  injury  which  {he 
could  have  fuftained  during  the  voyage,  in  the  one  cafe, 
or  during  the  term,  in  the  other,  however  great,  cab    . 
amount  to  a  total  lofa.  (a)    So,  in  the  cafe  of  an  infurr  Td  &*& 
ance  on  goods ;    the  infurer  contrafts  that  they  wall  ar- 
rive fafe  at  the  port  of  delivery ;   or  if  hot,  that  he  will 
indemnify  the  infured.     If  they  fpecifically  remain  and 
are  actually  landed  at  the  port  of  delivery,  however  dam- 
aged in  the  voyage,  the  injury  will  amount  but  to  a  par- 
tial lofs.  (*) 

Partial  lofles  are  fbmetimes  denominated  average  lofles,  Average  idfe» 
becaufe  they  ate  often  of  the  nature  of  thofe  lofles  which 
are  the  fubje&  of  average  contribution* ;    and  they  are 
diftinguiihed  into  general  and  particular  averages,  (c) 

Having  premifed  thus  much  of  the  nature  and  different 
kinds  of  lofles,  we  will  now  proceed  to  confider  this 
branch  of  our  lubjeft  under  the  followihg  heads : 

1.   Lofc  by  the  perils  of  the  fea  * 

2k   Lofs  by  running  foul  of  another  veflel  • 

3.  tiofsbyifirei  *  •...•■• 

4.  Loft  by  capture  ; 

5.  Lofs  by  arr,eft  and  detention  of  princes) 

6.  Lofs  by  barratry  ;  M 

7.  Lofs  by  average  contributions  \  v< 

8.  Lofs  by  expenie  of  falvage ; 

9.  Of  wilful  and  fraudulent  loflb. 

.  (4)  Vid.  Ca%dtt  r.  St.  Barbt,  FurntaU  y.  Bra£y,  Fit* 
gerald  v»  PooU,  inf*  c.  14,  §  a— (J)  Vid.  Gfding  r»  #>%V> 
fup.  144. — [c )  Vid.  inf.  §  7. 

g— d  .  
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y  Seft.  i. 

Of  Lofs  by  the  Perth  of  the  Sea. 

Wbat  is  meant        IN  a  large  fehfe,  all  the  accidents  or  misfortunes  to 
faLPeraS°f  thC    ^kich  thofe  engaged  in  maritime  adventures  are  cxpofed, 

may  be  called  perils  of  the  fea.  (a)  But  it  has  been  found 
convenient  to  diftinguiih  the  lofles  to  which  {hips  and 
goods  at  fea  are  liable,  by  the  immediate  caufes  to  which 
they  may  be  particularly  afcribed.  In  this  view,  lofles  by 
the  perils  of  the  fea  are  under  ftood  to  mean  only  fuch  ac- 
cidents or  misfortunes  as  proceed  from  mere  fea-damage9 
that  is,  fuch  as  arife  from  ftrefs  of  weather,  winds,  and 
waves,  from  lightning  and  tempefts,  from  rocks  and  fands, 
&c. 

A  lofs  by  the  perils  of  the  fea  may  therefore  happen,^/?, 
Foundering.       by  the  (hip's  foundering  at  fea,  and  then  it  muft,  in  moft 

cafes,  be  total  in  the  flrifteft  fenfe  of  the  word  :  Secondly, 
Stranding.  by  ft r and i tig,  which  is  either  accidental,  as  where  the  /hip 

is  driven  on  fhore  by  the  winds  and  waves  ;  or  voluntary, 
as  where  (he  is  intentionally  run  on  fhore, ,  either  to.  pre- 
fer ve  her  from  a  worfe  fate,  or  for  fome  fraudulent  purpofe. 
A  ftranding  may  be  followed  by  fliipwreckj  in  which 
cafe  it  becomes  a  total  lofs  ;  or  the  fhipmay  be  got  off 
in  a  condition  to  profecute  her  voyagfc,'  and  tkfcn  the 
damage  fuftained  and  the  expenfes  incurred  will  be  only 
a  partial  lofs  of  the  nature  of  a  general  average : — 
Strikifigagatnil  Thirdly^  by  the  fhip's  ftrikirig  againft'  a  funfcen  rock,  or 
a  funken  rock,   any  other  thing  under  water,  which  may  occaiion  the 

fpringing  of  a  leak,  or  abfolute  fhipwreck. 
If  a  (hip  he  not        It  often  happens  that  mips  founder  atfea,and  all  on  board 
heard  of  ™thin   perifli,  and  this  out  of  the  view  of  any  peffon  who  could 

a       reafonabie    *  .    e  .  .  r 

time,  (he  fiiall   convey  any  information  of  the  misfortune  to  the  owners. 
beprefnmedto   itrfuchxafe;  therefore,  there  can  be  ncrpofitive  proof  of 

have  foundered  r  * 

at  fea,  the  caufe  of  the  lofs.     But  where  no  intelligence  has  been 

received  of  a-fhip  within  a  reafonabie  time  after  (he  has 

failed, 


(a)  Vid.  *  RoL  Ab.  248,  pi.  10;  Comb.  $6\  1  Shew.  322,  3. 


A  fhip  not  be- 
ing heard  of  in 
four  years  after 
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failed,  k  may  reafonaMy  be  prefumed  that  fhe  foundered 
at  fea  ;  becaufe  every  other  lofs  would  probably,  fooner  or 
later,  have  been  heard  of.  < 

As,  where  a  fhip  was  Infured  in  1 739,  Ci  from  North 
"  Carolina  to  London,  with  a  •  warranty  againft  captures 
"and  feizures."— Four  years  after  the  fhip  failed,  an  Hie  failed,  the 
action  was  brought  on  the  policy,  and  in  the  declara-  f"c"7hc  under* 
tion  the  lofs  was  alleged  to  have  happened  by  finking  at  writers  a*  for 
fea,  and  the  evidence  was,  that  (he  failed  on  her  intended    *    tf*  /«!      " 

voyage,  and  had  never   afterwards  been   heard   of.— It.      

was   infifted,   for  the  defendant,   that,  as   captures   and    atrJJ"  p.  a'str! 

feizures  were  excepted,  it  lay  upon  the  plaintiff  to  prove    "99- 

that  the  lofs  happened  in  the  particular  manner  declared 

on. — But  Lord  C.  J.  Lee  faid,  that  it  would  be    unrea- 

fonable  to  expeft  certain  evidence  of  fuch  a  lofs,    where 

every  perfon  on  board  is  prefumed  to  have  perifhed  :  And 

all  that  can  be  required  is,  the  beft  proof  the  nature  of  the 

cafe  admits  ofr    He  therefore  left  it  to  the  jury,  who  found 

for  the  plaintiff. 

So,  where  a  fhip  was  infured,  "  Againft  any  lofs  hap-  ^  Jhrp  fails 
« pening  before  the  30th  of  November  1 762,  free  from  frnm  M***/h* 
"  average." — The  fhip  failed  from  Nenucajtk  for  Copenha-  £d  u'Vew 
gen,  (a)  which  is  ufually  about  ten  days  voyage ;  but  lftcr  heard  6f» 
was  taken  by  a  French  privateer,  and  ranfomed ;  and  CTfl  that  failed 
then  proceeded  on  her  voyage  to  Copenhagen  in  a  bad  con-  aft?  **  did» 
dition.  She  never  was  heard  of  afterwards,  though  all  This  u  fuffil 
due  diligence  was  ufed  to  obtain  intelligence  of  her,  and  ^^^ 
feveral  fhips  that  failed  after  fhe  did,  arrived  fafe  at  Co-    «d  at  fea^ 

penbagen. — Lord  Mansfield  told  the  jury  that  this  evidence 

was  a  fufficient  ground  to  prefume  that  the  fhip  perifhed  at  n!  RMUh! 
at  fea,  uniefs  the  contrary  appeared.  The  jury  accord-  Vac-  *  G-  nt 
ingiy  found  for  the  plaintiff.  Ari  63> 

In  Fran&md  Spain  pofitive  regulations  have  been  made,    in  f0me  c«m- 
tovfcfcertain  the  time  when  the  infured  may  call  on  the    t.ricf  t}}crc  *  a 

underwriters  for  the  lofs,  on  the  preemption  that  a  mif-   timT"™  this. 

^p.    prefumption. 


v  4 


fa)  It  h  ftrange  that  in  the  note  of  this  cafe  there  is  no  men- 
tion* of  the  time  of  the  fhip's  failing,  nor  does  it  appear  how 
long  After  fhe  failed  the  plaintiff  brought  his  a<5tion. 


t 
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ffrg  {hip  has  perifhed  at  fea.  In  Spain*  if  a  {hip  has  not 
been  heard  of  for  a  year  and  a  half  from  her  departure 
on  a  voyage  to  or  from  the  Indies y  {he  i*  deemed  loft. 
In  France,  after  a  year  from  4  {hip's  failing  on  common 
voyages,  and  two  years  on  diftant  voyages,  the  infured  nfljr 
abandon  and  demand  payment  without  other  proof  of 
lofs.  (a) 
In      MngM      With  us  there  is  no  time  fb$d  by  law  when  a  miffing 

U^uli^fUCh  ^P  ^^  •*  P*^**1  to  ^ave  foundered  at  fea.     Evei? 
cafe  muft  depend  on  its    own  circumftances ;    and    it 
would  be  difficult  to  frajne  any  certain  uniform  regular 
tion  for  this  purpofe,  that  might  not  be  produ&ve  of 
more  inconvenience  than  advantage*    Perfons  well  ac- 
quainted with  maritime  affairs  may  form  a  pretty  correft 
judgment  when  a  {hip,  in  any  cafe,  may  be  reafonably 
defpaired  of.     When  that  time  arrives,  a  liberal  under-, 
writer  will  pay  his  lofs ;   and  if  any  doubt  remain,  he 
may  either  demand  fecurity  from  the  infused  to  refund 
the  money,  in  cafe  the  {hip  fhould  afterwards  arrive 
fafe,  or  he  may  truft  to  his  remedy  by  aftion,  to  recover 
it  back,  (b) 
|#  a  (hip  \t       Every  lofs  muft  be  imputed  to  its  immediate,  and  not 
5 \T h**re£*  to  any  remote  caufe.     Therefore,  if  a  {hip  be  driven  by 
m      enemy'*  ftrefs  of  weather  on  an  enemy's  coaft,  but  not  materially 
«»ft,an4  there  damaged*  and  fhe  be  there  captured  *   this  is  not  a  loft 
lofs  by  by  the  perils  of  the;  fea,  but  by  capture ;    and  for  this  the 


is    a 


capture,  not  by  infured  may  recover  upon  a  policy  againft  capture  only.(^) 
the  fea.  And  yet  it  has  been  holden  that  capture  is  a  lofs  by  the 

peril?  of  the  fea,  as  much  as  if  it;  were  occasioned  by 

{hipwreck  or  teippeft.  (d) 
If    flaw   be       If  the  m?tfter  of  a  {lave  {hip  miftake  his  courfe,  whereby 

kTT °  °VCTm  a  ^arc*t5r  °^ water  enfu^s,  and  a  number  of  flaves  are 
couutofafcarr  thro^ra  over board  to  fave  the  reft}  it  will  not  be  fiiffi- 
city  <rf  water,   cjent  for  ^  infured,  in  declaring  for  this  lqfs,  to  ftate 

the     captain1*  that,  by  contrary  winds  and  currents,  and  tbefxri/s  of 

miflaking    his  +l^ 

Courfe  •    this  is 

nota  loft  by  the  >  , 

j£*   9l   ^        (a)  Vid.  2  Mag.  33.  177.  Ord.  of  Louis  XIV,  h.  t  art. 

58.^-(3)  Vid.  Tomkins  v.  Btrrutx   1  Salk.  22 (t)  fer  LorJ 

Kenyon,  at  N.  P.   Green  v.  Elm/lie,  Peake  212,  inf.   c,  17,  §  5. 
T-(d)  2  RoL  Ab.  248,  pL  10,  Comb.  $6.     1  Sho*w.  522,  y 
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tbefeaytht  fhip  was  retarded,  and  the  flaves  periflied  for 
want  of  water,  (a) 

So,  where  a  number  of  Haves  perifhed  for  want  of  fuf-  sf » if  the  flam 
ficiefct  and  proper  food,  and  this  failure  was  occafioned  fo^^eafioncd 
by  extraordinary  delay  in  the  voyage,  arifing  from  bad  and  by  the  excraor- 
ftormy  weather ;  this  was  holden  to  be  a  lofs  by  natural  of  JJ  T^Bgch 
death,  and  not  by  the  perils  of  the  fea.  (h) 

So,  where  a  (hip  was  infured  from  St.  Bartholomrw  to   If  a  (hip  be  de- 
the  coaft  of  Africa^  and  during  her  ftay  and  trade  there,  J^rni  thia^ 
and  back  to  St.  Bartholomew.— An  an  action  upon  this  pol-  not  aloft  by  the 
icy  for  a  total  lofs  by  the  perils  of  the  fea,  it  was  attempt-  J^3  °*   **• 
<ed  to  recover  as  for  a  total  lofs,   upon  evidence  that       — 
flie  was  deftroyed  by  the  worms,  which  are  well  known   ?^     *•  *?*T* 
to   infeft   the   rivers    in   hot   climates.      A   merchant 
{wore  that  he  had  known  many   inftances  of  lofs  by 
this  fpectes  of  injury,  but  that  the  underwriters  had  uni- 
formly refufed    to  pay. — Lord  JCenyonf  who  tried    the 
caufe,  decided,  upon  this  evidence,  that  this  was  not  a 
lofs  by  the  perils  of  the  fea ;  and  the  jury  unanimoufly 
concurred  with  his  lordfhip,  and  found  a  verdict  for  the 
defendant, 

The 


(a)  It  were  ixnpoffible  to  pafs  over  the  mention  of  this  cafe, 
without  fbme  mark  of  reprobation.  Falfe  reasoning  has  never 
been  carried  to  the  length  of  maintaining  that  human  beings, 
however  degraded  their  condition,  could  be  justifiably  thrown 
overboard,  like  fo  many  bales  of  goods,  to  lighten  a  (nip  in  a 
ftorm.  Every  thing  on  board,  however  precious,  fhould  be 
thrown  into  the  fea  fooner  than  the  meaneft  flave.  Some  have 
ftppofed  that  if,  in  a  cafe  of  extreme  neceffity,  a  part  of  the 
crew  might  be  facrinced  to  fave  the  reft,  the  fate  of  the  vic- 
tims fhould  be  determined  by  lot  equally  amongft  all.  But 
Pufefldorjfy  with  founder  reafoning,  maintains,  that  whoever, 
under  pretence  of  faving  the  fhip,  fhould  throw  men  into  the 
fea,  whether  freemen  or  flaves,  and  whether  by  lot  or  without 
lofe  is  guilty  pf  homicide ;  for  no  man,  in  order  to  fave  his 
own  life,  has  a  right  to  take  away  the  life  of  any  other  human 
being,  who  does  not  attack  him.  Vid.  Pit/fend.  lib.  2.  c.  6.  § 
3.  ff.  de  reg.  jur.  32.  Cic.  off.  1.  3.  c.  23. — (b)  Rhol  v.  Parr , 
0T.  Jt.  6$6?inf.  c.  j$.  §  ?• 
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The  infnrer  ii       The  infurer  is  not  anlwerable  for  any  diminution  in 

for  any damage  t^xe  value  °*  t^xe  ^*P»  **er  r*gFnS  or  furniture,  if  this  be 
to  the  (hip  oc-  occafioned  by  the  ordinary  fervice  flie  is  engaged  in.  As 
cafiontd  bv  the  jf        M   breik  b    the  friftion  of  the  rocks,  and  an  an- 

ordinary  fenri-  J  • 

ces  (he  is  en-  chor  be  loft,  the  infurers  are  not  anlwerable.  But  if,  by 
gaged  in.         fQme   extra0rdinary  accident,    as  the   violence  of  the 

winds  or  waves,  it  become  neceflary  to  flip  a  cable,  or 
a  cable  be  broke,  and  an  anchor  loft,  or  a  fail  or  yard 
be  carried  away,  this  is  a  lofs  by  the  perils  of  the  fea 
within  the  policy,  (a) 
For  what  lofr       If  animals  be  infured,  their  death,  occafioned  by  tern- 
of  aninwU  the   peft^  by  the  (hot  of  an  enemy,  by  jettifbn  in  a  ftorm,  or 

by  any  other  extraordinary  accident,  is  a  lofs  within  the 
policy.  Not  fo,  if  it  be  occafioned  by  difeafe.  (£) — 
Valine  and  after  him  Potbicr,  clafs  animals  and  negro 
flaves  under  the  fame  head,  and  apply  the  fame  rules  to 
both,  (c) 


Se£t.  2. 

Of  Lofs  by  Running  Foul. 

"A  SPECIES  of  damage  to  which  (hips  at  fea  are  often 
ezpofed,  is  that  occafioned  by  one  fhip  running  foul  of 
another.  This  may  be  the  effect  of  mere  accident,  with- 
out blame  being  imputable  to  the  mafter  of  either  fhip  \ 
Or  it  may  be  occafioned  by  the  negligence  or  mifcondudh 
of  one  or  both  of  them.  The  injury  occafioned  by  this 
accident  is  a  lofs  within  the  policy,  (d)  uolefs  it  be  im- 
putable to  the  mifconduft  of  the  mafter  or  mariners  of 
the  (hip  infured ;   in  which  cafe  the  infurer  is  not  liable, 

according 


(a)  Ved'tn  fur  art.  29,  p.  76.  Poth'ur,  h.  t.  n.  66.  £mcrjg. 
torn.  1,  p.  393. — (b)Emerig.  ib — (c )  Vid.  Valin  fur  art.  n* 
and  15.  Poth'ur,  h.  t.  n.  66.— (d)  Vid.  Ord.  de  Louis  XIV.* 
OL  avariej,  art.  1 1,  and  tit.  qfurancc,  art.  26. 
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according  to  the  opinion  of  Enurigon.  (a)  Bot  in  fuch 
cafe,  the  mifconduft  of  the  mafter  or  mariners  would, 
I  conceive,  amount  to  barratry ;  and  as  that  ifc  a  rifle 
always  mentioned  in  our  policies,  the  infurer  would  be 
liable  for  the  lofs.  An  action,  however,  would  lie  againft 
the  mafter  of  either  (hip,  to  whom  negligence  or  mifcon- 
docl  is  imputable,  for  the  lofs  he  has  occafioned. 


Seel.  3. 

■ 

Of  Lofs  by  Fire. 

THERE  can  be  no  doubt  but  that  a  lofs  occafioned  by  Whether  a  loft 

fire  which  is  merely  accidental,  and  not  imputable  to  ^fcfi"t5°p^ 

any  fault  of  the  mafter  or  mariners,  is  a  lofs  within  the  of  the  Auftar 

policy ;    and  in  many  places  the  infurer  is  held,  to  be  *  ^^£t^ 

liable,  even  where  the  fire  happens  by  the  fault  of  the  the  policy, 
mafter  or  mariners,  (b)    But  in  France  the  mfurer  is  not 
held  anfwerable  in  fuch  cafe,  unlefs,  by  the  policy,  he 
be  liable  for  barratry;  (c) 

Emerigon  mentions  two  cafes  on  this  Aibjeft. — In  the  If  a  (hip  be 

one,  a  Dutch  vefTel  was  refufcd  admittance' into  the  port  of  |£  mtthbc7  °^£ 

Majorca,  and  was  burnt  by  the  Spaniards,  from  an  appre*  where  ihehap- 

henfion  that  fhe  had  the  plague  on  board  :  There  the  ifi-  Pcns  to  bc»  to 

r    °  t  prevent  mfec- 

furer  was  holden  to  be  liable,  no  blame  being  imputable   tion ;  this  is  a 
to  the  mafter  or  mariners. — In  the  other,  a  (hip,  with  loff. Wlthin  thc 

,  *  policy. 

the  plague  on  board,  of  which  leveral  perrons  had  died, 
was  carried  into  the  port  of  Marftilles,  the  maftef  pre- 
tending that  the  deaths  were  occafioned  by  unvthoUfome 
food.  The  infection  was  communicated  to  the  town  and 
neighbouring  country.  The  fhip  was  burnt.— -Here  it 
was  determined  that  the  infurer  was  not  liable,  upon  the 
ground  that  the  lofs  was  occafioned  by  the  mifconduct  . 

of 


(a)  Vid.  Emerig.  torn.  I,  p.  413.— (b)  Stracthay  gl.  18, 
Targaf  ch.  65.  Emerig.  torn  I.  p.  434-— -(*)  Potbiert  h.  t.  ft. 
53.    Emerig*  ib. 
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of  the  matter,  (a)— In  this  cafe  barratry  could  not  hare 
been  one  of  the  perils  inferted  in  the  policy* 

If  a  {hip  be  attacked  by  an  enemy,  and  the  matter  find 
k  impoffibie  to  defend  her,  he  may  leave  her  and  fee 
her  on  fire,  to  prevent  her  falling  into  the  enemy's  hands, 
provided  he  can  preferve  the  lives  of  the  crew.  In 
fuch  cafe,  the  infurer  is  liable  for  the  lofs*  for  th» 
matter  was  juftified  in  burning  the  fhip  Under  fuch  cir- 
cumftances.  (b) 


Of  Lofs  by  Capture. 
Hfcat  dull  t*       CAPTURE  is  when  a  (hip  is  fubdued  and  taken  by 

deemed  *€ap-   m  ^emy  m  0pen  war>  or  by  way  of  reprifals,  or  by  a 

pirate,*  and  witfc  intent  to  deprive  the  owner  of  it.—* 
Capture  may  be  with  intent  to  pofTefs  both  fhip  and 
cargo,  or  only  to  feijse  the  goods  of  the  enemy,  or  con- 
traband goods,  which  af  e  on  board. — The  former  is  a 
capture  of  the  (hip  in  the  proper  fenfe  of  the  word ;  the 
latter  is  only  an  aiteft  and  detention,  without  any  defign 
to  difpoftefs  the  owner.— Capture  is  deemed  lawful,  when 
made  by  a  declared  enemy,  according  to  the  laws  of  war  y 
and  unlatofulf  when  it  is  againft  the"  rules  eftablifhed  by 
the  law  of  nations. 
Every  capture,       But  for  every  lofs  occasioned  by  capture,  whether  law* 
fill  o/wilaw-  W  °*  unlawful,  and  whether  by  friends  or  enemies,  the 
ful,  is  a  lofs  infiiretf  is  liable,  (c)  the  words  of  the  policy  being  fuf&V 
wi         c  po  -  cjentjy  comprehenfive  to  include  every  fpecies  of  capture! 

to  which  {hips  at  fea  can  ever  be  expofed. 
And  the  infar-       And  in  every  cafe  of  capture  the  infurer  is  anfweraWe, 
sVle^to  thre»-  to  ^e  extent  of  the  fum  infured,  for  the  lofs  actually 
tent  of  the  fum   fuftained.     This  may  be  either  total,  as  where  the  fhip  or 

infured,  for  the                                                                                                                        , 
lofs      a&uallf                                                                                                            g000* 
fuftained.  ___________ 

.  (a)  Emtrig.  lit  fop. — (b)  Potbier,  h.  t*  ru  $3.  VaBut 
art.  26.  h.  t. — (c)  Le  Guidon,  ch.  7.  n.  I.  Cafareguf  difc.  If 
n.  118.  Roccut,  n.  41,  54,  5$,  64,  66,  Valinf  art.  a 6,  h.  & 
Pettier,  h.  t.  n.  54* 
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goods  infiired  »e  not  recovered  again  \  or  partial,  at 
where  the  fhip  is  recaptured  or  reftored  before  abandon* 
inent)  m  wUkh  cafe  the  infurer  is  bound  to  pay  the 
firivage,  and  any  other  necefiary  expenfe  the  infiired  may 
have  been  put  to  for  the  recovery  of  his  property. 

And  the  inforer  is  liable  for  a  lofs  by  capture,  whe-  A*&  toe*  « 
ther  the  property  in  the  thing  infiired  be  changed  by  fijjj^ 
the  capture  or  not.     For  a  (hip  is  left  by  capture,  though   dunged  or  not 
flie  be  never  condemned,  or  even  carried  into  any  port     y    *  °VW^ 
er  -  fleet  of  the  enemy.    ft  can  never,  therefore,  be  a 
ejaeAioii  between  the  infurer  and  the  infured,  whether 
the  capture  be  lawful  or  noty  or  whether  the  property 
be  clmftged  by  condemnation,'  or  fry  being  carried  into 
an  enettfjfe  port.     A   capture  by  a  pirate,  or  under  a> 
eommifioo,  when  there  'is  no  war,  does  not  change  the 
property  $  and  yet,  as  between  the  infurer  and  the  in- 
jured* it  is  79ft  upon  the  fame  footing  as  a  capture  by 
an  enejoy  in  Open  and  declared  hoftilities :  For  whatever 
redo  ought  to  be  obfe*vod  in  queftions  of  this  fort,'  as 
between  the  owner  and  the  recaptor  or  his  vendeey  it  can 
in  no  ^*y  affeft  the  cafe,  as  between  the  injured  and 
the  mfutpn-  .•'  7 

Therefore,  as  to  the  length  of  poffeflien  by  an  eneiny>  therefore  dii 
which  it  deemed  fiifficient  todtveft  the  property  nut  of  tti^cand  tccl^ 
rhp  original  owner,  or  the  effect  of  a  recapture  in  re*  tore,  in  diveft- 
hefting  ity-*thefe  are  now  matte*  which  can  never  come  S*{S£5g 
etttecHy  in  gueftion  between  infiorer  and  infiired*    They  cah  mat«   *>* 
never  could  have  come  in  que&ion,  in  any  cafe  of  in-  ^  hT' Inform 
{banned  qpon  real  intirtft  ;    becaufe,  according  to  the  rocet  without 
above  principles,  they  never  could  have  varied  the*  cafe.   m  cre  * 
Ttiey  could  only  have  had  their  origin  in  gaming  iafttr- 
ancet,  in  fcfeich  tjiere  could  be  no  average  or  benefit  of 
ftivttge,  and  -in  which,  therefore,  it  was  always  neceflary 
fo  4eVup"  a  total  loft,  fer  the  purpofe  of  the  ffager.     In 
^atliittg   fofitratices,  when  there  was  *  fa-capture,  the  ,VJ 

claim,  as  for  a  total  lofs,  feems  formerly  to  have  involved 
the.  gn»ftinnt  whether  the.  property  in  the  thing  infiired  /  . 

fed*  by  &e  capfiure,  or  any  proceeding  founded  on  it,        -  -        ^ 

tee*        4;       <•..  \ 
2-H      . 
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The  Alp  » ta-  her  pafiage  was  taken  by  a  Sptvtfjb  privateer,  and  carried' 

**"  ^ carried  -lfSto  a  p^  ^  £^,/^  fcept  there  eight  days*  and  the*  cot  oof 

my'i  port ;  and  by  an  Rnglkfh  fhip.— The  plaintiff  infifted  that  this  irifur* 

after  8  days  cut  ^^  though  on  goods,  was  to  be  confidexed  *ak  a  wager 

cd  to  the  own-  on  the  bottom  of  the  ship,  and  therefore!  he  was  ez>* 

er,  on  payment  fifa^  ^  recOTer  as  for  a  total  lofsv— The  defendant  feid» 

of  lalvage  ;  yet     .         .       ,       „  x-%**  ,«.  « 

theinfuredfliaU  that,  by  the  ftat,  13  G.  U.  c*  4,  the  fhip  and  cargo  were 
xcco1vc'fa8fora  to  be  reftored  to  the  owners  upon  paying  falvage;  (<fy 

and  that  this  was  only  an  average  lofs,  and  the  plaintiff 

^'n  yi>Diek<T*  C0UW  only  recover  in  the  cafe  of  a  total  lofs* — Lord  C  J.Lew 
iaji  *  held)  that  the  plaintiff*  was  entitled  to  recover:   For  this 

was  a  wager  upon  a  total  lofs*  and  here  had  happened 
one,  by  the  fhip's  being  carried  into  port,  and  there  de- 
tained eight  days:  That  wh'ere  the  policy  is,  "ittterejt 
or  no  interefl"  the  provifions  of  the  act,  in  cafes  of  val- 
ued policies,  could  not  take  place :  That  the  act  doe* 
not  declare  that  the  property  is  not  gone  by  fuch  a  cap- 
ture, but  only  provides  for  reftoring  the  {hip  to  the 
farmer  owner :  But,  that  it  might  be  otherwife,  where  the 
fhip  was  re-captured  before  fhe  was  carried  infra  prtftdio  ; 
or  in  cafe  of  goods  actually  on  board,  and  upon  a  valued 
policy. 

A      captured       SoA  where  an  insurance  was  made  on  a  fhip  t4  inter j/t 

tl$l?»£  »  m  interefi  fr«  */<"*"&>  &c.  fro*  J*™**  to  «** 
urejty  retaken   — In  her  voyage  fhe  was  taken  by  a  French  privateer, 

wTfoMbyX'  m^  carried  into  Hamburgh;  and  after  being  twelve  day* 
owner  to  pay    in  the  hands  of  the  enemy,  was  retaken  by  an  Englifb 

yet  thU  iTato-  **"P>  an(*  bought  to  London,  where  fhe  was  adjudged 

tal  lofs.  to  be  reftored  to  the  owner,  paying  falvage.    The  owner 

Wbiubwd    v.  ^°^  *ke  fhip  and  paid  the  falvage.— In  an  action  on  the 

Bancc,  at  N.  P.  policy,  this  was  holden  to  be  a  lofs  of  the  voyage ;  (b) 

1 749.  Ari";.    and  a  vefd^  was  given  accordingly. 

Theeffcaofa       But  though  no  queftion  can  now  arife,  between  the 

capture  and  re-   infured  and  the  infurer,  as  to  the  effect  of  a  capture  or  re« 

capture  in  di-  .      ,.      -. 

vefting  or  re-  capture  in  divefhng  or  reveftmg  the  property ;  yet,  as  it 
veiling  prop-  may  fometimes  be  of  importance,  in  matters  of  infur- 
my'  l  ance  to  know  how  the  law   ftafcds  on  the   fubject,   it 

may  not  be  improper,  in  this  place,  to  inquire  fhortly, 

when 

"  ■  ■  ■  '  '  ■  ■      ■        1.   ■  ■    1  11  1  in  ■■— ^t»-^  ■  ■  1  ,1 

(a)    Vid.  inf.  §  7,  how  falvage  is  at  prefent  regulated — . 
(6)  By  the  lofs  of  the  voyage  is  here  ta  he  undcrftood  a  total  Iofs% 
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who*  a  capture  {hall  be .  dtemdd  to  transfer  the  property 
to  an  enemy,  and  what  (kail  be  the  effeft  of  a  recapture 
iri  revetting  it  in  the  original  owner. 

Fort  on  the  pand*£b,  and  feveral  authors  he  refers  to, 
maintain  with  great  earneftnefs,  per  fo/am  occupationem* 
dominium  pred/t  hojiibus  acquiru  (a)  Btft  the  general  opin- 
ion feems  to  be,  that  by  the  law  of  nations  »  the  property 
ttf  things  captured  in  war  is  changed  when  all  reaibfiftMe 
hope  of  recovering  them  is  gone  >  and,  with  refpcft  to 
things  moveable,  all  reasonable  hope  of  recovering  then* 
is  prefumed  to  be  gone  when  they  are  brought  within 
the  protection  of  theenemy's  fortrefs.  (t) 

But  what  cuftody  of  fhips  or  effects  taken  at  .fea,  ihall  Opinion*  of  di£ 
be  equivalent  to  a  placing  of  things  captured  on  land  it*  fere"t.  *°]^?B 
fra  prafidia,  is  a  fubjett  of  much  doubt  and  difpute*     Gro* 
tius  fays,  that  lhips  or  goods  taken  at  fea  become  the  prop- 
erty  of  the   captors,  when  they  are  brought  into  the 
enemy's  harbours,  or  to  the  place  where  hjs  whole  fleet  is 
ftationed \  for  then  all  hopes  of  recovering'them  may  be 
faid  to  vaniih.     But,  he  adds,  that  by  tne  law  of  nations 
as  introduced  among  European  ftates  in  more  modern 
times,  things  are  coniidereti  as  captured  when  they  have 
been  24  hours  in  the  power  of  the  enemy,  (c) 

Bynker/boeck,  and  feverai  writers  whom  he  follows,  ab-   . 
folutely  deny  this  pretended  rule  of  the  law  of  nations, 

and 

[a)  Voet,  lib.  49,  tit.  15,  vol.  2,  p.  H55*^ — (*)  Csettrum  in 
hac  belli  quxftione,  placuit  gentibus,  ut  eepuTc  rem  is  intelli- 
gatur  qui  ita  detinet  ut  recuperandi  fpem  probabilem  alter 
amiferit,  aut  ut  res  perfecutionem  efrugerit.  Hoc  autem  in 
rebus  mobilibus  ita  procedit,  ut  capta  dicantur  ubi  intra  fines, 
id  eft  pracfidia  hoftium,  perdutfa  fuerint.  Grot,  de  jur.  bel. 
ac  pac.  lib.  3,  c.  6,  §  3.  Vid.  March  Rep.  1 10. — (c )  Cuicon- 
fequens  e/fe  videtur,  ut  in  mari  navis  et  res  aliae  capta  confe- 
antur  turn  demum  cum  in  navalia  aut  portus,  aut  ad  eum 
locum  ubi  tota  claflls  fe  tenet,  perdue"**  Cunt. — Nam  tunc  def- 
perari  incipit  recuperatio.  Sed  reccntiori  jure  gentium  inter 
Europaos  populos*  introduclum  videmus,  ut  talia  capta  confea- 
tur  ubi  per  horas  viginti  quatuor  in  poteftarc  hoftium  fuerint. 
Grot,  ubi  fup. — Vid.  Confdato  del  marc,  c.  283,  287.  •  Roccus, 
not.  66. 
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and  infift  on  the  rule' of  die  Roman  law,  that  the  prize 
muft  be  carried  infra  fraftd'ia  before  it  can  become  the* 
property  of  the   captor :    and  by  pntfidia  he  underftands 
the  camps,  the  ports,  the  ttrubns,  and  the  fleets  of  "the 
enemy,  (a) 

Other  writers  have  drawn  other  lines,  by  arbitrary 
diftm&ions,  partly  from  policy,  to  prevent  too  eafy  a  dif- 
pofeaon  to  neutrals,  and  partly  from  equity,  to  extend 
the  jus  pq/Mmimi,  or  the  right  of  reclaiming  what  has 
been  recovered  from  the  enemy,  in  favour  of  the  original 
owner.  No  wonder,  therefore,  that  there  is  fo  much 
uncertainty,  and  fuch  a  variety  of  notions  among  them 
about  fixing  a  pofitive  boundary  by  the  mere  force  of  rea- 
fon,  where  the  fubjett  matter  is  arbitrary,  and  not  the 
fubjeft  of  reafon  alone,  (b) 
How  confider-  In  our  courts  of  admiralty  it  has  always  been  holden 
^  j?y*h*  kw   ^zt,  jjy  tke  marine  law  of  England,  independent  of  the 

ftatute  which  commands  reftitutiori,  and  fixes  the  rate 
of  falvage,  the  property  is  not  changed  in  favour  of  a 
vendee  or  reeaptor,  fo  as  to  bar'  the  original  owner,  till 
there  has  been  a  regular  fentence  of  condemnation :  And 
in  the  reign  of  King  Charles  the  Second,  a  foteron  judg- 
ment was  given  upon  this  point;  and  reftitution  of  a 
{hip  taken  by  a  privateer  was  decreed,  after  fhe  had  been 
fourteen  weeks  in  the  enemy's  poffeffion,  becaufejbe  bad  not 
been  condemned,  (c)  The  fame  doftrine  has,  in  feveral 
inftances,  prevailed  in  our  courts  of  common  law.  (d)  In 
one  cafe  it  was  holden  that  nine  days  poffeffion  by  the 
captor,  and  in  another,  that  four  years  poffeffion,  and 
feveral  voyages  performed,  will  not  change  the  property* 

without  a  fentence  of  condemnation,  (e) 

In 


(a)  Vid.  Bynk.  jur.  pub.  lib.  I,  c.  4. — (b)  Vid.  Lord  Mam* 

fold's  judgment  in  Gofs  v.  Withers^  2  Bur.  695. — (r)  Cited  by 

Lord  Mansfield  as  a  cafe  reported  to  him  by  Sir  Geo.  Lee. — 

Vid.  Gofs  v.  Withers,  2  Bur.  695«~( d)  AJfievedo  v.  Cambridge, 

10  Mod.  79 — [e)   v.  Sands,  10  Mod.  79.     See   Lord 

Mansfield's  obfervations  on  thefe  cafes,  2  Bur.  695.  The  cafes 
themfelves  are  fo  defe&ively  reported,  that  I  have  not  thought 
them  worthy  of  a  more  particular  notice. 
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In  general,  whenever  a  (hip  **  taken  by  the. enemy*   tafcrfp&A 
the  infured  may  abandon,  and  demand  as  for  a  total  lofs ;    capture  uv  *.< 
and  he  is.  not  bound  to  make  any  claim  or  appeal  in  the1  budon!***  ** 
enemy's  courts  of  admiralty,  or  to  litigate  there  the  valid- 
ity.of  the-  capture,  (a). 

.  But  the  infured  as  in  no  cafe  Aw*/  to  abandon  f  and,  But  he  is  not" 
as  the  law  now  jftanda,  no  capture  by  the  enemy  can  be  *w*f  t0  at>an-' 
fo  total  alofs  aa  to  leave  no  poffibility  of  recovery,  for  the  l 

jus pq/Uiminu  continues.'  forever,  except  in  the  cafe  of  a 
captured  £hip  converted  into  a  {hip  of  war.  (i)  If  the . 
owner  himfelf  fhould  retake  his  ihip  or  goods,  he  will  be 
fully  entitled  to  them;  .  and  if  they  be.  retaken  at  any 
time,  whether  before,  or  after  condemnation^  he  will  be 
entitled  to  reftitution,  upon  payment  of  a  fettled  falvage.  (c)  — 
-—In  what  cafes  the  infured  may  abandon  and  demand  as 
for  a  total  iofi  though  the  fhip  be  recaptured  and  re- 
ftored,  or  otherwise  recovered  by  the  infured,  will  be 
found  folly  explained  in  the  fecond  fection  of  the  enfuing 
chapter  on  abandonment. 

.  The  chance  of  the  owner's  recovering  his  property,  if  he  do  »hia- 
does  not,  however,  fufpend  the  demand  of  the  infured,.  don» thc  ^?fur" 
as  far  a  total  lois  :  But  in  the  .cafe  of  a  recapture,  juf-  recapture,  will 
tfce  is  done  to  the 'infurer  by  putting  him  in  the  place  of  ^nd  ■*  w§ 
the  -  infured.  In  queflions  upon,  policies  of  insurance, 
die  nature  of  the  contract  as  an  indemnity+ixai  nothing  elfe, 
is  always  liberally  confidered.  (i) 

'  Whan  there,  has  been  a  capture,  whether  legal  x>r  not,   Thc  infurer  is 
aend  the  &ip  has.  been  recaptured  or  reftored,  the  infurer    liable  for  aU  fair 
is  bound  td  defray  all  ngarffiry  expenfes  which  the  in&red:  fi^\  "the 
has  been  put  to  for  the  recovery  of  his.  property.     He  is   capture. 
therefore  liable  for  a  Aim  of  money  paid  by  the  infurecL 
to  the  ca^tdrv  as  a  compromifs  made  bond  fide,  to  prevent 
the  fhtp  front  being  condemned  as  prize*  :.* '. 

;  4        .  .     .  Thus: 


-  *    ,  •    •  •  . 

(a)  l  Bur.  696.  Adrri.  in  "7jj/«i  v.  trurney;  3*T.  R.  479. 
Vid.  poft.  ch.  14,  §  1 — (J)  Vid  Stat.  33  G.  III.  c.  66, 
§  42. — (c)  Vtdrttat.  4o*  G.  Ifc  cr-34,  -j  ^4,  and  33  G.  III. 
c.  66»  $  42. .  In£  clu  14*.  $  i—~(d)  Vidb  Lord  Mansfield's 
judgment  in  G*fi  v.  Withers*  2.8*^696,  7. 
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A  ttp   war-      Tbw:— The  A«&£  diip  r  7)4  and  her  cargo  were  m- 

ITT*  ^dTi  fured  "  ^  and  from  *•  ^0&*«  io  AmforJmm,  warranted 
an  enemy's  DofcA  property,  and  not  laden  in  any  jFrwwA  port  in  the 
££;r  and^  /P#  Indies."— In  -#iij  1738  the  ihip  took  in  a  cargo  of 
an  interlocuto-  fugars,  indigo,  and  other  French  commodities*  partly  out 

gree  to  a  com-  fhe  failed  on  her  voyage,  and  >on  the  27th  was  taken  by 

S^dJnc™'  aa  EnSlfi  «****»«'>  ^  carried  into  BertfmmdL  Pro- 
**/</*,  the  in-  ceedings  in  the  court  of  admiralty  were  begun  in  Juguft% 

fUrerth8  lifblC  aad  <a^er  manT  ^el*7s  an^  citations  from  court  to  court, 
paid  by  the  in-  an  interlocutory  order-  was  pronounced,  in  February  1759, 

fad?  comnd£  {or  th*  «»*a«W7  of  the  claimants  in  not  Specifying 
mifc  what  part  of  the  cargo  was  taken  front  the.  ibore*  what 

«  ~  from  barks;  and  it  was  decreed  that  the  goods  lhouM> 
at  N.  P.  i  Bi  be  prefumed  French  property*  These  was  an  appeal  'te- 
3I3>  .  the  lords  commtifioners  of  prhse%   but  as  many  caufes* 

ftood  before  k,  the  market  very  high*  and  the  cargo  in 
part  perifhable,  the  agent  of  the  owners  agreed*  with  the 
captors  to  give  them  800 1.  and  cofts  to  obtain  the  re- 
versal of  the  Sentence.     This  was  obtained  by  coa&nt, 
and  it  was  decreed  that  there  was.  a  Sufficient  cauie  of 
Seizure,  in  order  to  give  cofts  to  the  .captors*  and  rtftjcr 
tution  was  decreed  to  the ,  owners.    After  the  ihip'*  ar- 
rival at  Amjierdam^  the  dumber  of  infiimnces  thetv  fet- 
tled the  average  of  the  lots  and  expenses  occafiened  hy 
the  capture,  detention  and  litigation;   and  for  this  the 
action:  was  brought^-Lord  MantfiM  laid  jr-^The  flrft 
quedHon  is,  whether  this  was  a  juft  «fcptiifoi(*)    9tth 
fentences  are  out  of  the  cafe,  being  don*  and  update  by 
confent.    The  capture  was  imjuib    The  pretence,  wjm» 
that  part  of  this  cargo  was  put  on  board  off  $t>  E*fa&ft 
out  of  barks  fuppofed  to  come  from  the  French  \&W$b 
If  the  produce   and  not  loaded  immediately.  irpjn  the  fror**.   ft  is  now 
cwimr/^b!  a  f«ttled  point,  that  it  is  the  fame  thing  as  if  they  had 
brought  from    been  landed  on  the  Dutch  fhore,  and  put  on  board  after- 
t^jpt^va  wards,  in  which  cafe  there  is jio  colour  for  Seizure.     .The 

board  a  neutral  rule 

ftiip ;  this  will  *    •  l      *  •• 

be  the  lame  as  '        '    '      . — ■   '      '  1    '-  "<  -  '. 

Udteen^-  (*)  This  btfc4mB  *  qt»Woa,  on  account  of  the  warranty 
ped  from  the  that  the  (hip  and  cargo  were  IJ^£<pfop*rty ;  far  if  the  capr 
Ihore  in  a  neu-  ture  had  been  juft,  it  would  have  falfified  the  warranty. 

tral  port.    But  # 

a  neutral  fhip, 
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rule  is,  that  if  a  neutral  firip  trade  to  a  French  colony,  tradiDj?  to  as 
witfi  all  the  privileges  of  a  French  fliip^  said  is  thus  adapt-  ^^lu  aSS 
«d  and  naturalized)  it  muft  be  looked  upon  a6  a  French,  wmhp1  of  aa 
fliip*  and  is  liable  to  be -taken.     Not  fo,  if  ftie  have  only  Ua^locwp 
French  produce  on  board,  without  taking  it  in  at  a  French  ***** 
4>ort ;  for  it  may  be  purchased  of  neutrals. — The  Second 
queftion  is,  whether  die  owners  have  ac~bed  bond  fide  am 
uprightly9  ?s  men  vG&ngfor  tbevtfehu*  and  upon  a  reafon- 
able  footing ;    fo  as  to  make  the  expenfes  of  this  con> 
-promife  a  lofs  to  be  home  by  the  infurexs.     The  judge  of 
the  admirali-y's  order  *o  fpecify  was  illegal  j  contrary  tp 
*he  marine  law*  .and  to  the  act  of  parliament  which  is 
^declaratory  of  the  marine  law  :  Becaufc,  if  they  had  fpec- 
ified,  it  would  be  of  no  conference,  according  >to  the 
•rule  ;before*4*emk>ned.     Yet  the  captors  were  .in  pof- 
feffion  x>f  a  fimtence,  'though  an  unjuft  one.     And  a  court 
of  appeal  cannot)  or  feldom  does,  give  cofts  or  damages 
which  fctve  accrued  fubfequent  to  the  original  Sentence 5 
-wor  thofe  damages  arife  from  the  fault  of  the  judge,  not  of 
•the  parties.    Under  all  thefe  aircumftances,  therefore,  tlxe 
owners  did  wifely  to  dffer  a  compromise.     The  cargo  was 
Vorth  12*000 1. ;  the  appeal  was  hazardous ;  the  delay 
certain.    The  Dutch  deputy  in  England  negociated  the 
compromife.     The  chamber  of  commerce  at  Amfterdam 
ratified  it,  and  thought  it  reafonable.  Had  the  whole  fen- 
-tejice'been  re*6rfed,  the  cofts  muft  'have  fallen  heavy  on 
'the  owners.     I  thertfore  think  the  infttrers  liableto  an* 
Jfwerthis  average»lofs,  whi<!h  was  Submitted  to,  to^void  a 
'total  one."    The  juryiftrand  fortbe  plaintiff. 

^rmerly'it  wis  a  xommon-prriclice  to  ranfom  iBritiJ/b  Of  nnibming 
«  fliipSjWhen  'captured  by  an -enemy,  by  -delivering  to  the  caPu,wa  "^ 
-etfemy  what  was  trailed  a  ranfom  bill,  which  fecured  to 
*he  captor  the  price  agreed  upon,  and  operated  as  a  bill 
of  fale  of  the  fhip  and  cargo  to  the  original  owners,  and 
-as  a  proteftionto  the  fhip  againft  other  cruifers  of  the  en- 
:emy  during  the  remainder. of ; her  -coyage.  A  hoftage  was 
delivered  to  the  captor  to  'fecute  to  -him  .the  punclttSJ. 
•payment  of1  the'  ftipulated  fiim.  r 

JuMB 
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Aaibmttcom-       This  ranfom  bill,  independent  of  the  hoftage,  was  con- 
E^i^S"  fidered  as  a  contraft  of  the  law  of  nations,  and  obliga- 

formerly  mam-    -»*•*-  ~  i_  *.  •  _i  i_   r 

uined  oo  rah-   tory  upon  the  owners  as  well  as  upon  the  captain  and  hoi- 
fombiii*  uge  whD  figned  -j.^j    and  actions   have   been  often 

.  •  brought  upon  them  in  our  courts  of  common  law.     And 

where  the  fliip  or  goods  were  infured,  the  amount  of  the 
ranfom  was  ufually  taken  to  be  the  meafure  of  the  de- 
mand of  the  infured  upon  the  underwriters  in  refpect 
of  the  capture.  ( b) 

*«t  it  M.  .,       In  the  cafe  of  Antbon  v.  Fijber,  which  was  an  aftion 

JjUC    Xi   was  at  _      ~  «  r*    \r*     _t 

length    deter-  on  a  ranfom  bill,  and  came  before  the  court  of  King's 

ato?  Ine^  B«>ch  in  T««%  Term   1782,  it  was  contended  on  the 

could  not  fue  part  of  the  defendant,  that  as  queftions  on  ranfom  bills 

for  any  right  rff           f      tter  0f  prize  m&  ^e  to  be  decided  there- 

acquired        by    ***"N'  v**  *».  •  i_i      • 

aaual  war.         fore  by  the  jus  belli,  fuch  queftions  are  not  triable  in  any 

jintlTT'F'fb    court  of  cotnmon  law>  but  belong  exdufively  to  the  courts 

er^Doug!  6%]  -  of  prize.     The  judges  of  the  court  of  King's  Bench  dif- 

*  fered  in  opinion  upon  this  queftion ;  there  was  judgment 

'  for  the  plaintiff  in  that  court,  pro  forma,  and  the  caufe 

being  removed  by  writ  of  error  to  the  Exchequer  Cham* 

ber>  it  was  there  unanimoufly  determined,  that   an  alien 

enemy   cannot,  by  the  municipal  law  of  this   country, 

fue  for  the  recovery  of  a  right  claimed  to  be  acquired  by 

him  in  actual  war,  and  the  judgment  of  the  Court  of 

King's  Bench  was  reverfed. 

And  now,  by        But  this  practice  of  ranfoming  fhips  captured  by  the 

ftat.  %%  a  Hi.   enemy  being  found  to  operate  more  to  the  difadvantage 

ciared '  unlawl   than,  for  the  benefit  of  this  country,  it  was   at  length 

Jul  to  ranfom   bought  proper  to  prohibit  it  altogether.     And  therefore 

:Sp  tak« %   by  ftat.  22   G.  HI-  c.  25,  §  1,  it  is  enacted,   'That   it 

tthc  enemy.        <  faM  not  be  lawful  for  any  of  his  Majefr/s  fubjefts 

« to  ranfom,  or  to  enter  into  any  contract  or  agreement 
« for  ranfoming  any  fhip  or  veflel  belonging  to  any  of 

his 


(a)  Si  quid  finguli  hofti  proroiftrint,  eft  in  eo  fides  fervanda. 
CU.'  Vid.  Burlamaquiy  part  4,ch.  4.  VaUel%  liv.  3,  ch.  i6f 
§  233.  Grot.  lib.  3,  ch.  21,  §  t. — (£)  Vid.  Rtcord  v.  Bd~ 
Unham,  3  Bur.  17341  1  BU  563.     Comu.  v.  Blaciburne,  Doug. 
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'his  Majefty's  fubjects,  or  any  merchandizes  or  goods 
'  on  board  the  fame,  which  fhall  be  captured  by  the  fub- 

*  jefts  of  any  ftate  at  war  with  his  Majefty,  or  by  any 
<  perfon  committing  hoftilities  againft  his  Majefty's  fub- 
«je&s/  By  §2,  <A11  contracts  and  agreements  which 
« fliall  be  entered  into,  and  all  bills,  notes,  and  other  fe- 
€  curities,  which  mail  be  given  by  any  perfon  or  perfons 
«for  ranfom  of  any  fuch  fhip  or  veffel,  or  of  any  mer- 
«  chandize  or  goods  on  board  the  fame,  fliall  be  abfo- 

*  lutely  void  in  law^  and  of  no  effect  whatever/  And, 
by  §  3,  a  penalty  of  500 1.  is  given  to  the  informer,  for 
every  offence  againft  the  act.  This  ftatute  has  put  an 
end  to  all  queftions  on  the  law  of  ranfoms. 

It  often  happens  that  a  recaptured  fhip  is  in  a  ftate  to 
profecute  her  original  voyage  ;  and,  in  that  cafe,  it  is  the 
intereft  of  the  recaptors,  as  well  as  of  the  other  parties 
concerned,  that  (he  fliould  be  permitted  to  do  fo.  The 
laft  prize  aft  (a)   has  therefore  very  properly  provided, 

*  That  if  a  fhip  be  retaken  before  fhe  has  been  carried 
~*  into  an  enemy's  port,  it  fhall  be  lawful  for  her,  if  the 

recaptors  confent  thereto,  to  profecute  her  voyage  ;  and 
it  fliall  not  be  neceffary  for  the  recaptors'  to  proceed  to 
adjudication  till  fix  months  after  the  recapture,  or  till 
the  return  of  the  fhip  to  the  port  from  whence  fhe 
failed ;  and  the  mafter,  owners,  or  agents,  with  the 
confent  of  the  recaptors,  may  difpofe  of  their  cargoes 
before  adjudication :  And  in  cafe  the  vefTel  fliall  not  re- 
turn to  the  port  from  whence  fhe  failed,  or  the  recaptors 
fhall  have  had  no  opportunity  of  proceeding  regularly  to 
adjudication  within  the  fix  months,  on  account  of  the 
abfence  of  the  faid  veflel,  the  court  of  admiralty  fhall,  at 
the  inftance  of  the  recaptors,  decree  reftitution  to  the 
former  owners,  they  paying  falvage,  upon  fuch  evi- 
dence as  to  the  court  fliall,  under  all  the  cirenmftances 
-♦■rf  the  cafe,  appear  reafonable  ;  the  expenfe  of  fuch  pro- 

*  ceeding  not  to  exceed  fourteen  pounds* 

Seft. 
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If  a  (hip  be  re- 
captured befor* 

fhe  is  carried 
into  an  enemy's 
port,  fhe  may, 
with  the  con- 
fent of  the  re- 
captors, profe- 
cute her  orig- 
inal voyage. 


And  the  recap- 
tors' fhall  not 
be  obliged  to 
proceed  to  ad- 
judication, till 
after  fix  mouths, 
or  the  renrn 
of  the  fh 


(a)  Stat.  33  G.  III.  c.  66.  §  44. 
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Of  Lojs  by  Defentito  tf  Princes* 

BY  the  terms  of  thue  policy  the  infiiref  is  anfwerabl* 
for  all  lofs  occasioned  by  "arrets  or  detainments  of  all 
« tings,  J>ri;uxs,  and  people*  of  what  naiion>  condition*  or 
« quality  foever?  Under  thefe  words,,  which  are  nearly 
the  feme  in  the  policies  of  all  the  maritime  countries  of 
Europe,  the  infurers  are  liable  for  all  loffes  occasioned  by 
arrefts  or  detention  by  the  authority  of  any  prince,  or 
,     .  -    public  body  claiming  to  e*ercif$  fo.verejgn  jowej,  under 

what  pretence  foever. 
iiThat  ihall  t>e        As  if  the  fovereign  of  the  country  to  whkh  a  (hip 
i^^dauun  belongs,  or  any  other  fovereign,  not  at  war  with  him* 
tion  of  princes   from  motives  of  neceffity,  not  of  hoftility,  arreft  the  (hip 

either  fingly,  or  together  with  others  in  the  fame  port 

or  harbour  j  this  is  a  detention  of  princes,  {a) 

Difference  be-       There  is  an  obvious  difference  between  capture  and 

tween  captuw  arreft  of  princes :  The  object  of  the  one  is  prize  *,  that  of 

Brincc*^  the  other  detention,  with  a  defign  to  reftore  the  flap  or 

goods  detained,  or  to  pay  the  value  to  the  owner.     And 

though  neither  of  thefe  fhould  be  done,  (till  it  muft  be 

confidered  as  an  arreft  of  princes,  becaufe  the  character 

of  any  action  depends  on  the  original  defign  with  whkh 

it  was  done. 

Ifaflupbede-       When  a  fliip  is  detained  in  a  port  after  a  declaration 

tained,  upon  a   of  war,  or  the  iffuing  of  letters  of  repriftl ;    this  more 

out;   this    is  refembles  a  capture  than  a  detention,  and  gives  the  in^ 

capture  no%  an   fared  an  immediate  right  to  abandon,  as  for  a  loft  by 

capture,  even  though  no  condemnation  be  pronounced* 
and  though  the  fliip  be  afterwards  reftored.  (b) 
An  arreft  of       An  arreft  of  princes  may  be  at  fea  as  well  as  in  a 

atlferaTweJl   Port  or  harbour,  provided  it  be  done  from  public  ne* 
as  in  port.         cefiity,  not  with  a  view  to  plunder*     Roccus  (c)  mentions 

the 

»       i  i ...  ■         .        _  1 1  ■   1 1  .     .    1  — 

(a)  Vid.  Lt  Guidon,  ch.  7,  art.  6,  and  ch.  9,  art.  6  and 
13  ;  Valine  torn.  2.  p.  416 — (J)  Vid.  iW;iViyh.  u  n.  56.—* 
(c)  h.  t.  n.  60. , 
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the  cafe  of  a  Genotfe  fhip  laden  with  corn,  which  was   fewta**  cat* 
feized  at  fro  by  the  Vemtian  gallics,  and  carried  into  ^jf  JJJurfVrJ 
Cor^y,  where  douere  was  a  famine  at  die  time,  and  there   p)*c«  laflcrica- 
&W  and  paid  for.— The  infured  inftituted  a  fait  in  the  S5^S£S 
Rota  of  Genoa  againfl  the  infhrers,  and  iniifted  that  this   «*  I*****,  m 
was  a  capture  for  which  they  might  abandon*      The  in*   *  ca**urc# 
furers  anfwered  that  this  was  merely  a  detention  of  princes, 
the  obje&  of  which  was*  not  to  capture  the  flup,  but  to 
purchafe  the  corn  which  the  neceffity  of  the  public  re* 
quired.     Diverfto  fafta  fuity  non  ad  capiendam  navim,  fed 
ok  puUicam  utilitatem  grant  confequendi  camfd.      hicuitfru* 
nunta  acciperey  fduto  pretio.—This.  was  held  to  be  a  good 
defence. 

And  yet,  if  a  neutral  fhip  be  arretted  at  fea,  and  car-   But  if  a  neutral 

-    j  •  1.1         •  r   t.     l  «•  be  taken  atfca, 

lied  into  a  port  belonging  to  one  of  the  belligerent  pow-   under  pretence 
«rs,  under  pretence  that  flie  belongs  to  the  enemy,  or  that  &c ,"  *? 

.  it-  «*/•      enemy,  this  it 

that  the  is  laden  with  enemy  s  goods  >  this  mult  be  confi-   a  capture.    « 
dered  as  a  capture,  becaufe  it  is  done  as  an  aft  ofhofility  ; 
and  the  fhip's  being  afterwards  reftored,  will  not  change 
that  which  was  originally  a  capture  into  a  detention  of 
princes*  (a)— But  in  the  cafe  of  Saloucci  v.   John/on,  at   Iffce  beunfow* 
ready   particularly   mentioned,  (b)   the  court   of  King's   ^r  ^^ 
Bench  determined,  that  the  refufal  of  a  neutral  to  fub-   that  ihc  com- 
mit to   a  fearch  by  a  Spanifh  fhip  of  war,  and  refifting   gf*^^ 
with  force,  was  no  forfeiture  of  the  fhip's  neutrality ;  and   the  law  of  na- 
that  the   fhip  being  arretted  and  carried  into  Spain  for   an    a'rrc^    ^ 
this  refiftance,  the  infured  was  entitled  to  recover  againft   prince*. 
the  underwriters  as  for  M an  improper  detention"      And 
though   it  has  fince  been  determined  both  in  the  court 
of  King's  Bench   and   the  court  of  admiralty,   that   re- 
fitting a  fearch  is  a  lawful  caufe  of  capture  and  confis- 
cation, (r)  yet  the  above  cafe  of  Saloucci  v.  Johttfony  may 
neverthelefs,  I  conceive,  be  confidered  as  an  authority  to 
prove  that  if  a  neutral  fhip  be  unlawfully  arretted  and 
detained  by  a  belligerent  cruifer  for  any  pretended  offcncai 
againft  the  law  of  nations,  this  would  be  a  detention  of 
princes.  But 

(a)  Emerig*  torn.  1,  p*  537. — (b)  Sup*  joi. — (r)  Sup.  303. 
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ButifaAtpbe  But  if  a  {hip  mifconduft  herfelf;  as  by  navigating 
fci«d  for jwyi-  jg^njft.  ^e  laws  of  a  foreign  country,  which  jhe  is  bound 
thelawtofafo-   to  obferve,  or  for  not  paying  cuftoms,  &c   and  thereby 

Ll^t^drtw!  fubJeft  herfelf  to  feizure  or  confifcrtion  >  this  {hall  not 
tion  of  princes,  be  deemed  a  lofs  by  reftraint  or  detention  of  princes  ;  (a) 

though,  perhaps,  it  may  amount  to  barratry  of  the  ma£» 

ten  (b) 

An  embargo  is       The  moft  frequent  caufe  of  detention  is  an  embargo, 

qucoiTcaufe'of  wn*cn  ^  a  proclamation  or  order  of  ftate,  ufually  iflued 

detention.  in   time  of  war  or   threatened  hostilities,  prohibiting  the 

departure  of  {hips  or  goods  from  fome  or  all  of  the  ports 
of  fuch  ftate  until  further  order.  An  embargo  laid  on 
{hips  and  merchandize  in  the  ports  of  this  kingdom  by  vir- 
tue of  the  king's  proclamation,  is  ftri&ly  legal,  when  the 
proclamation  does  not  contravene  the  ancient  laws,  or  tend 
to  eftabliftx  new  ones  ;  but  only  to  enfofte  the  execution 
of  fuch  laws  as  are  already  in  being,  in  fuch  manner  as 
the  King  {hall  judge  neceffary.  (c) 
This,  whether       But  it  is  needlefs,  in  this  place  to  enlarge  upon  the  right 

dcuntionwith-  °^  our  own  fovereign,  or  that  of  any  other,  to  lay  embar- 
in  the  policy,     goes.      For  whether  an  embargo  be  legally  or  illegally 

laid,  the  injury  to  the  owner,  by  the  detention  of  his  {hip 
or  goods,  is  the  fame  ;  and  the  infurer  is  equally  liable 
for  the  lofs  occasioned  by  it. 
Theword/«//*  By  the  wordpeople  in  the  policy  is  not  to  be  uaderftood 
meansapcopk,  zn7  proinifcuous  or  lawlefs  rabble  that  may  be  guilty  of 
or  nation,  not  a  attacking  or  detaining  a  {hip;  The  following  cafe  will 
rabble.  fliew  that  it  means  a  people  ;  that  is,  a  nation  in  its  col- 

lective and  political  capacity. 
A  Ihip  Is  forci-  A  cargo  of  corn  and  coals  was  infured  from  Youghall  to 
tumultuous  Sfig0*  m  Ireland* — The  firft  count  of  the  declaration,  in 
"w  h\'  T?"sisa  ddmbing  the  lofs,ftated  that  the  {hip,  by  ftrefs  of  weather, 
but  not  b^de-  was  forced  into  Elly  Harbour ;  where  {he  was,  with  force 
tention    of  a  and  violence,  attacked,  boarded,  arrefted,  and  detained, 

DCOoIc  * 

_J by  people  to  the  plaintiff  unknown ;  by  reafon  whereof  the  corn 

Nejhut  v.  Lvfi-  was  wholly  loit.     In  the  fecond  count  it  was  ftated  that 

in^ton,   4T.  R. 

783.  the 


(a)     Per  Lord    Commiffioner  Hutching  2   Fern.     1 76: — 
(b)    Vid.  Saloucci  v.  John/on,   fup.  301. — (c)    3  Inft.  1 62,  4 

Mod.  177,  179, 1  BL  Com.  270. 


mm 
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the  fhip  being  in  Elly  Harbour,  was  with  force  and  vio- 
lence attacked  and  boarded,  (eized  and  taken' by  certain 
pirates  to  the  plaintiff  unknown,  whereby  the  corn  was 
wholly  loft.— The  policy  was  in  the  ufual  form. — It  appear- 
ed that  the  (hip  was  forced  by  ftrefs  of  weather  into  Elly 
Harbour ;  and  there  happening  to  be  a  fcarcity  of  corn 
there  at  the  time,  the  people  came  on  board  the  fhip  in  a 
tumultuous  manner,  and  would  not  leave  her  till  they  had 
forced  the  captain  to  fell  all  the  corn  at  a  certain  price, 
except  10  tons  which  was  fpoiled  by  the  ftranding  and 
thrown  overboard.  The  (hip  afterwards  arrived  at  her 
deftined  port,  with  the  coals.  The  court  determined  that 
this  was  a  capture  by  pirates,  and  not  a  lofs  within  the 
meaning  of  the  words  arrefts,  &c.  of  kings,  princes,  and 
people. — Lord  Kenyon  faid  the  word  people  meant  the  ruling 
power  of  the  country.  Mr.  Juftice  Bullet  faid  it  meant  the 
fuprerne  power  of  the  country,  whatever  that  might  be.  This, 
he  faid,  appeared  by  another  part  of  the  policy ;  for  where 
the  wrongful  afts  of  individuals  are  mentioned,  they  are  de- 
fcribed  by  the  names  of  pirates,  rogues,  thieves.  Then, 
having  fpecified  all  the  individuals  againft  whofe  afts  the 
infurance  is  made,  it  fpecifies  thofe  occasioned  by  the  afts 
of  «  kings,  princes,  and  people  of  what  nation,  condition  or 
quality  foever  ;"  which  mud  apply  to  M  nations"  in  their 
collective  capacity,  (a) 

If  a  Britijb  fhip  be  arrefted  or  feized  by  the  authority  ifafhipbefci»- 
of  the  Britijh  government,  from  ftate  neceffity ;  this  fhall  ed  by  authority 
be  a  detention  within  the  meaning  of  the  policy,  for  which   govVmmait ; 

the  infurer  is  liable,  (b)  this  is  a  deten- 

tion within  the 


(a)  RocciUy  (h.  t.  n.  54,)  in  the  following  paflage,  feems  to 
interpret  the  ufual  words  of  the  policy  in  a  larger  fenfe  than  that 
to  which  they  are  here  reftricled  :  Si  merces  captas  a  poteftate, 
feu  judice  juftltiam  adminiftrante  in  illo  loco,  aat  apopulo  out  db 
alia  quacunqve perfona>  per  vim,  abfque  pretii  folutionc,  tenentur 
aflecuratores  folvere  aefrimationetn  dominis  mcrcium,  raltit  pries 
per  dominos  merctum  ceffione  ad  boneficium  affecuratomm,  pro 
recuperandis  illis  mercibus,  vel  pretio  ipforum  a  capientibus.— 
{b)  Vid.  Emerig.  torn,  i,  p.  541.  Ord.  de  la  mar.  h.  t.  52.  and 
VaKnt  torn.  2,  p.  134. 


policy. 
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a  BrstifiW*  As,  where  a  fhip  was  infured,  "from  her  arrival  at  — 
»^,ttd  co£  *  «*  Jatnmta,  and  during  her  voyage  to  London  .•"— Aa 
▼crtcd  into  a  embargo  was  laid  on  the  fhip  by  the  government,  who 
government  afterwards  ieized  her,  and  converted  her  into  a  fire-lhjp* 
there:  it  feemt  and  offered  to  pay  the  owners. — The  queftion  Was  Whe* 
l^le"*™*  "  ther  tllIS  ^wnld  excufe  the  infurers.   Lord  C.  J.  Holt  feenv 

ed  to  be  of  opinion  that  it  would  not ;  and  that  this  was 

at  N.  P.  a  Lord  ^tfrt11  the  words  detention  of  princes^  istc.  But  he  g»re  n* 
Say.  640.  Salt,  abfolute  opinion,  becaufe  the  caufe  was  referred* 
Iftfcip.infured  ^o,  if  a  (hip  be  infured  «  at  and  from"  a  grata  port,  % 
at  ami  from  a  detention  by  public  authority,  in  that  port,  is  a  -detention 
mettcV^^hat  *kk*n  the  words  of  the  policy.  For  4he  words  of  the 
port,  this  is  an  policy  being  large  enough  to  cover  this  ridr*  nothing  btft 
the  policy.1  '"   ^ome  ^P1*6^  kw  or  ufage  to  the  contrary  can  exempt  the 

infurer.  (a) 

Thus: 


(a)  Some  doubt  feems  to  have  been  entertained  on  this  point. 
Hoccust  n.  6$    fays,  "  Regis  et  princrpis  faftum  connufnertttor 
inter  cafus  fortuitos  ;  ideo,  ft  rex  et  princepi  retmeant  sarem 
oneratam  frumenta  afportare  ad  locum  deftinatuTn,  tenentur  a/Te- 
curatores."     This  paftage,  and  that  which  precedes  it,  plainly 
'(hew  that  the  authdr  meant  a  detention  by  the  power  under 
whofe  authority  the  (hip  was  to  fail.      Le  Guidon,  c  7,  §  h, 
treating  of  abandonment,  fays,  that  the  infured  may  abandon, 
"  quand  il  advient  da  tout  ott  de  partie,  ou  bien  avarie  qui 
excede  on  endommage  la  moit6  de  la  mzrchzndik,  yuand  U  j  a 
prife  tfamu  ou  dJenemis>  arret  de  prince,  &c."      The  ord.   de 
la  mar.  h.   t.  art.   52,   contains  thefe    words.      "  Si  le  vait 
feau   Itoit  arret6  en  vertu  de  nos  ord  res  dans  un  des  ports  de 
notre  royaume,  avant  U  voyage  commence,  les  aflureurs  ne  pourrout, 
i  caufe  de  Parret,  faire  1'abandon  de  leurs  6tf*6ts  aux  afTureurs." 
Valitiy  commenting  upon  this  article,  (vol.  2,  p.  134*)   diftin- 
guifhes  the  arreft  of  a  foreign  prince,  from  that  made  by  order 
•of  the  King  of  France  ;    he  alfo  diftinguifhes  an  arreft  in  the 
port  of  loading,  from  an  arreft  in  any  other  port  of  France, 
where  the  (hip  happens  to  put  in  ;  and  he  fays  that  only  in  the 
latter  cafe  an  arreft  by  the  King  is  a  ground  to  abandon.     But 
*Potbier  (h.  t.  n.  59,)  and  after  bim%  Emerigon  (vol.  I,  p.  54I») 
reject  thefe  diftinclions,  and  maintain  that  the  words,  "  avant  it 
voyage  commence"  mean  before  the  rift  is  commenced ;  and  that 

if 


1 
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Thus  : — An  infurance  was  made  on  three  (hips,  Ade- 
laide y  Adele,  and  Victor ,  their  ftof  es,  &c. :  Upon  two 
6f  theirt,  "At  and  from  1? Orient  "  and  upon  the 
third,  €€  At,  and  from,  and  after,  her  arrival  at  Lf  Ori- 
ent "  and  upon  all  of  them,  "To  all  ports,  feas,  and 
u  places  whatfoever  beyond,  and  on  this  fide,  the  Cape 
** of  Good  Hope'  and  Cape  Horn,  on  the  fouthern  whale 
u  and  feal  fifhery  and  trade,  and  until  their  arrival  back 
«« at  L' Orient.99 — An  action .  being  brought  on  "this  poU 
Icy,  the  lofs  was  ftated  in  the  declaration  to  have  hap* 
f>ened  by  the*  fhips,  their  ftores  and  provifions,  being,  by 
the  authority  of  certain  perfbns  exercifing  the  powers  of 
government  in  France,  at  Port  Louis  with  refpect  to  one, 
and  at  UOrient  with  refpect  to  the  two  others,  arrefted 
and  refrained  from  further  profecUting  their  Voyages.— 
The  Adelaide  failed  from  V Orient  on  the  voyage  infured, 
but  was  obliged  to  put  back  by  ftrefs  of  weather,  into 
Port  Louis  ;  and  on  the  5th  of  February  1793,  while  fhe 
lay  there,  the  Adile  and  ViEtor  were  preparing  for  their 
voyages,  and  before  the  neceflary  paflports  and  clearances 

could 
—  ■  ■  ■        ■  ■  -   -    -  -  -  .     - .  _ 

if  the  rifk  be  commenced  before  the  arrefr,  the  infured  may 
abandon,  upon  an  arreft  even  in  the  port  of  loading.  Le  Guidon* 
however,  (ch.  9,  art.  6,)  contains  thefe  words.  "  Si  le  prince 
arrcfte  le  navire,  comme  s'il  s'en  Toulouit  fervir  ;  s'il  avoit  affaire 
de  portion  ou  de  toute  la  marchandife  ;  s'il  ne  veut  permettre  aux 
11a vires  de  fortir  qu'en  flotte,  ou  redoublement  d'lquipage,  oa 
s'il  pretoyoit  a  plus  grand  danger  les  arreftaos  pour  quel  que 
temps,  I'afiureur  n'eft  en  aucune  indemnity  quand  telle  chofe 
•vient  dedans  le  meme  port,  pour  ce  que  ce  font  dee  dangers  de  la 
terre*  procedaos  du  vouloir  du  prince."-— Upon  this  paffage  of 
Le  Guidon*  Valm  (ubi  fup.)  obferres,  that  whatever  may  be  the 
King's  motive  for  flopping  the  departure  of  a  (hip,  the  infurcr? 
has  no  right  to  abandon,  but  muft  wait  till  the  King  has  with- 
drawn his  orders,  and  it  may  be  confidered  as  one  of  the  extra- 
ordinal y  and  unforefeen  events  by  which  a  voyage  may  be  pro- 
longed  beyond  its  ufual  time.  ,  Lord  Mansfield,  in  Go/s  v. 
Wither S*  2  Bur.  696,  feems  to  have  adopted  the  do&rine  as  laid 
down  by  Roccus,  and  followed  by  Polh'ur  and  Emerigon  ;  namely, 
that  the  infured  may  abandon  in  the  cafe  of  a  mere  arreft,  or 

an  embargo,  by  any  prince.  Vid.  pod.  chap.  14,  oa  abandonment. 

2— K 
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A  neutral  ftip 
and  ftores  are 
infured  at  aJt 
from  an  ene* 
my's  port,  and 
an  embargo  ii 
there  laid  oa 
by  the  enemy* 
This  is  an  ar* 
reft  of  princes* 
•—And  if  thd 
embargo  con- 
tinue, the  in- 
fured may  a* 
bandon  and  re* 
cover  as  for  a 
total  lofs. 


Kottb  v.  Edle% 
6  T.  R.  4«5, 
fup.  »5» 
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could  be  obtained,  an  embargo  was  laid  on  all  veffels  in 
thofe  ports.  The  Adelaide  was  brought  back  to  Ly  Orient* 
the  perifhable  ftores  of  all  three  fhips  were  fold,  and  the 
fliips  themfelves,  with  the  reft  of  the  ftores,  remained 
at  UOrient  under  the  embargo,  which  ftill  continued  on 
all  fliips,  deftined  for  long  voyages.  The  Adele  and  ViBmr 
had  entered  outward  upon  their  refpe&ive  voyages,  whei} 
the  embargo  came ;  and  that  alone  prevented  them  from 
failing.  Notice  of  abandonment  was  given  to  the  under* 
writers,  on  the  27th  of  February  1793,  and  a  total  lofs 
claimed,  and  the  fame  repeated  in  Augufl  following.  The 
plaintiff,  who  then  refided  in  England*  was  a  fubjeft  of  the 
United  States  of  America*  and  formerly  refided  feveral 
years  in  London*  but,  for  fome  years  previous  to  the  in- 
'  furances  in  queftion,  had  dwelt  at  UOrient*  and  was  jointly 
concerned  in  the  Southern  whale  fiihery  with  Mr.  Bcrard 
a  native  of  France*  refident  at  UOrient*  and  whofe  in- 
tereft  was  feparately  infured. — On  the  trial  of  the  caufe 
a  fpecial  cafe,  ftating  the  above  fads,  was  referred  for  the 
Opinion  of  the  court ;  and  it  was  contended  cm  the  part 
of  the  underwriters, — lft,  That  an  embargo  at  the  loading 
port  to  which  the  {hip  belonged,  and  where  the  infured 
owed  a  temporary  allegiance  to  the  governing  power,  was 
not  a  rifk  within  the  meaning  of  the  policy,  becaufe  like 
fea-worthinefs,  it  is  a  condition  neceffarily  implied  in  the 
contract  of  infurance,  that  the  (hip  may  legally  fail  from 
the  loading  port.  2dly,  That  there  was  no  lofs  in  regard 
la  the  fubjeft-matter  of  the  infurance,  which  is  on  the 
fhip,  &c.  Sdly,  That  the  plaintiff  had  no  right  to  aban- 
don as  for  a  total  lofs,  under  the  particular  circumftances 
of  this  cafe. — The  court,  however,  determined  in  fit* 
vour  of  the  plaintiff  on  all  thefe  points.— As  to  \hejirfl9 
they  held,  that  the  terms  of  the  policy  were  fufficiently 
large  to  extend  to  this  cafe  -,  and  that  it  was  incumbent 
on  the  defendant  to  have  (hewn  fome  cafe  in  which  it  was 
otherwife  decided ;  but  all  the  authorities,  both  Engtj/b 
and  foreign,  were  in  favour  of  the  plaintiff.  That  the 
plaintiff  was  not  an  alien  enemy,  but  a  native  of  Amer~ 
ica±  then  refident  in  England*  and  therefore  under  no 

difability 
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difability  to  fue  in  this  cafe,  and  the  confequence  of  al- 
lowing this  objection,  would  be  to  render  it  illegal  to  in-  • 
fore  the  property  of  a  neutral,  in  an  enemy's  port.  As 
to  the  fecond  point,  the  court  held  that  as  the  infurance 
was  not  only  on  the  £hip,  but  on  the  ftores,  provifions,  and 
fishing  tackle,  which  were  loft  to  the  plaintiff  \  and  as 
the  voyage  was  loft  in  confequence  of  the  detention  of 
the  fhips,  this  was  a  lofs  within  the  policy,  and  a  very 
different  cafe  from  that  of  Robert/on  v.  Ewer,  (a)  to  which 
it  had  been  compared. — Upon  the  laft  point,  the  court 
was  of  opinion,  that  the  plaintiff  had  as  much  right  to 
abandon  in  this  cafe,  as  in  the  cafe  of  a  capture  by  an 
enemy ;  and  for  this  the  doctrine  of  Lord  Mansfield  in 
Gofs  v.  Withers  (b)  was  much  relied  on. 

If  a  (hip  be  feized  after  a  ceflation  of  arms  and  prelimi-  A  feSzure,  after 
nary  articles  of  peace  are  figned,  this  fliall  not  be  deemed  hoftiiities,  i3  an 
a  capture,  but  only  an  arreft  of  princes.  wreftof  princes. 

As,  where  the  plaintiff  had  caufed  himfelf  to  be  ififured  An  Bugiijk  flrip 
«  on  the  Prince  Frederick  from  Vera  Cruz  to  London,  in-  Jf^Sl^ttd 
**  terefl  or  no  intereft,  free  of  average,  and  without  bene-  converted  by 
"fit  of  faWage.*— The  fhip  was  afterwards  feized  by  or-  ^«««toa(hip 

o  r  /  of  war .  gut  lt 

der  of  the  Viceroy  of  Mexico,  and  the  Spaniards,  having  appearing  that 

taken  out  the  South  Sea  Company's  arms,  and  made  feve-  ^akJoo ***«£ 

ral  alterations  in  her,  turned  her  into  a  ihip  of  war,  and  arm*,  and  pre- 

fent  her  as  commodore  with  a  fquadron  of  men  of  war  KllUMr/  ■"»* 

*  ciei    of   peace 

to  the  Havannah,  there  being  a  war  at  that  time  between  figned,  and  the 
England  and  Spain  s  and  Gibraltar  was  actually  befieged  £"P  J*™?* 
by  the  Spaniards. — In  an  action  on  the  policy,  (</)  the  de-  thU  was  hd4 
-fendants  proved  the  figning  of  the  preliminary  articles  of  not  to  be  a  cap- 
peace  before  the  feizure  of  the  Ihip,  and  therefore  infifted  detention  'of 
that  this  feizure  did  not  alter  the  property,  and  confe-  princes.  N 
quently  the  defendants  were  not  liable  :  For  if  the  prop-  sptHeiry  pr4tlfm 

erty  *»> at  N.  P  D»- 

timber      1 736, 

1  Bcatves  4th  ed* 

(a)  1  T.  R.  127,  inf.  c*  17,  §  5 (b)  2  Bur.  583,  inf.  c.  14,    F-  3«to  (0 

§  3. — (c)  This  cafe,  which  is  found  in  the  4th  edition  of  Beawu 
but  not  in  the  5th,  is  fo  imperfectly  reported  that  it  cannot  be 
much  relied  on  as  an  authority  :  Yet,  being  cited  by  Lord 
Mansfield  in  the  cafe  of  Hamilton  v.  Mendes,  2  Bur.  121 1,  I 
thought  it  ought  not  to  be  pafled  unnoticed  here— (</)  The 
plaintiff  it  may  be  prefumed  declared  only  upon  a  loft  by  capture. 
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erty  was  not  altered,  this  infurance,  made  by  the  plain- 
tiff without  intereft,  could  not  bind  ;  as  nothing  came 
within  the  policy  but  a  total  lofs :  And  though  there  be 
thofe  general  words,  u  rcftraint  or  detainment  of  princes" 
— Lord  C.  J.  Hardwkle  declared  that  a  war  might  begin 
without  an  a&ual  declaration  or  proclamation,  as  in  this 
cafe,  by  laying  fiege  to  Gibraltar  ;  that  as  a  war  might 
begin  by  hoftilities  only,  fo  it  ought  end  by  a  ceflation  of 
arms ;  and  thefe  preliminary  articles  being  figned  before 
the  feizure  of  the  {hip,  and  there  being  a  ceflation  of 
arms,  he  thought  the  taking  of  the  fhip  afterwards  not  to 
be  a  taking  by  enemies,  unlefs  the  jury  took  the  capture 
to  begin  from  the  time  the  South  Sea  arms  were  taken  out* 
which  was  before  the  articles  :  That  fuppofing  the  fliip  not 
taken  by  enemies,  whether  the  detention  for  near  a  year 
was,  in  this  fort  of  policy,  viz.  intereft  or  no  intereft^  a  deten- 
tion within  the  policy ;  or  whether  in  fuch  policies,  the 
infurers  are  ever  liable  but  in  cafe  of  a  total  lofs ;  and  if  fo* 
the  (hip  being  afterwards  reftored,  he  directed  the  jury  to* 
find  for  the  defendants,  which  they  accordingly  did. 


Se&.   6« 

Of  Lofs  by  Barratry. 

Bvnttrjr  define     BARRATRY,  (which  is  derived  from  the  Italian  verb 

barratrare>  to  cheat,)  may  be  defined  to  be,  any  fpecies 
of  fraud,  knavery,  deceit,  or  cheating,  committed  by  thet 
inafter  or  mariners,  whereby  the  owners  fuftain  an  injury; 
As  by  running  away  with  the  fhip,  wilfully  carrying  hei; 
out  of  the  courfe  of  the  voyage  prefcribed  by  the  owners* 
finking  or  deferting  her,  embezzling  the  cargo,  fmuggling, 
or  any  other  offence  whereby  the  fhip  or  cargo  may  be 
fubjefted  to  arreft,  detention,  lofs,  or  forfeiture  :  {a)  Bar- 
ratry, in  fhort  comprehends  every  fraud  that  may  be 
committed  by  the  mafter  or  mariners  againft  the  owners  ^ 

and 


(a)  Vid.  Saloucd  *.  y<J)*fon>  fup.  30 1. 


mm 
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and  therefore,  where  the  breach  affigned  in  the  declara- 
tion on  a  policy  was,  the  lofs  of  the  (hip,  u  by  the  fraud 
and  negligence  of  the  mafter,"  it  was  determined  that  this 
was  a  fufficient  averment  of  a  lofs  b^barratry.  (a) 

At  Amjlerdam,  Hamburgh)  Middleburgh>  and  fome  other   Whether     in- 
maritime  towns,  infurers  are,  by  pofitive  law>  made  refpon-  barratry^uehc 
fible   for   the  barratry   of  the  mafter  and  mariners.  (b)  in  all  cafe*  to 
At  Rotterdam  the  owners  of  fliips  are  prohibited  from  in-         p*«nitte  • 
faring  againft  the  barratry  of  the  mafter  whom  they  them- 
felves  appoint.     But  they  are  permitted  to  infure  againft 
his  neglect,  againft  the  barratry  of  the  failors,  and  of 
fuch  mafter  as  may  fucceed  to  the  command  in  foreign 
parts  without  their  knowledge,  upon   the  deceafe  or  ab- 
sence of  the  mafter  originally  appointed,  (r) 

Lord  Mansfield  thought  it  extraordinary  that  barratry 
(hould  ever  have  crept  into  infurances,  and  ftill  more  that  it 
(hould  have  continued  in  them  fo  long ;  thus  making  the 
underwriter  become  infurer  of  the  conduct  of  the  captain 
whom  he  does  not  appoint,  and  cannot  difmifs,  to  the 
owners  who  can  do  either,  (d) 

Roccus  (e)  holds  that  the  infurer  cannot  be  made  liable 
for  barratry,  if  the  infured  be  the  owner  of  the'  (hip  j 
but  if  he  only  charter  the  (hip,  he  may  infure  againft 
barratry ;  becaufe  in  that  cafe,  the  owner  of  the  (hip 
appoints  the  mafter.  But  where  the  owner  of  the  goods 
appoints  the  mafter,  it  is  holden  that  he  cannot  be  infured 
againft  barratry.  (/) 

In  France  the  infurer  was  formerly  anfwerable,  ipfojure, 
for  the  barratry  of  the  mafter.  (g)  But,  by  the  ordinance 
of  the  marine,  (b)  this  liability  is  confined  to  cafes, 
where  the  policy  exprefsly  includes  barratry  ;  and  Emerl- 
gon  («')  even  infifts  that  the  owner  of  the  (hip  cannot  be 

infured 


.  (a)  R.  Knight  v.  Cambridge,  I  Str.  58 1,  2  Lord  Ray.  ) 349,  inf. 
ch.  17,  $  2. — (b)  2  Mag.  73,  130,  215. — (c)  Vid.  Roccui, 
n.  27,  Emerig*  torn.  1,  p.  370 — (d)  1  T.  R.  330. — (e)  h.  t.  n. 
44  — (/ )  Quando  navarcus  pofitus  eft  a  domino  mercium,  tunc 
affecuratus  fibi  debet  imputare  quod  talem  prxpofitum  elegerit, 
et  aflccurator  non  tenetiir.  Cafaregis,  dif.  10,  n.  14;  dif.  1, 
ti.  75. — (g)  Vid.  Le  Guidon,  ch.  5,  art.  6,  ch.  9,  art.  8,  I2.~ 
(A)  h.  t.  art.  28. — (1)  Vol.  1,  p.  369. 
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infured  againft  barratry  of  the  mafter,  becaufe  he  is 
himfelf  anfwerable,  according  to  the  rule  of  the  RomaH 
law,  (a)  for  the  conduct  of  the  mafter  whom  he  employs  t 
and  if  the  owner  kg  himfelf  anfwerable  to  third  perfons 
for  the  barratry  of  the  mafter,  he  cannot,  as  infured,  throw 
this  burthen  on  the  infurer,  who  would  have  an  imme- 
diate remedy  againft  him,  as  owner,  to  recover  back  the 
fame  tofs  \  a  circuity  of  action  which  the. laws  of  no  coun- 
try would  endure. 

Upon  the  fame  principle  Emerigon  alio  holds  that  if  the 
captain  be  commiffioned  to  difpofe  of  an  adventure  on 
board,  the  infurer  of  fuch  adventure  {hall  not  be  anfwer- 
able for  the  lofs  of  it,  occafioned  by  the  fault  of  the  cap- 
tain •,  for  this  would  be,  to  make  the  infurer  anfwerable 
to  the  infured  for  the  faults  of  his  own  agent,  {b) 

But  the  obje&ons  to  the  policy  of  permitting  infur- 
ances  againft  barratry,  in  the  cafe  of  the  owner  of  thefbip, 
however  well  founded,  do  not  apply  to  the  infurance  of 
goods  in  a  general Jbip,  which  carries  the  goods  of  every 
man  who  choofes  to  put  them  on  board  ;  for,  in  that  cafe, 
the  owner  of  the  goods  does  not  appoint  the  mafter,  nor 
has  he  any  control  over  either  him  or  the  {hip.  It  is  prob- 
able that  cafes  like  this,  fir  ft  gave  birth  to  the  pra&ice  of  in- 
furiog  againft  barratry ;  and  that  this,  in  procefs  of  time, 
was  indifcriminately  introduced  into  all  policies. 

But  even  in  the  cafe  of  a  particular  fbip>  freighted  entire- 
ly by  a  {ingle  perfon,  it  may  in  general  be  preftimed  that 
if  the  infurer  does  not  know  the  mafter,  or  at  leaft  his  char- 
acter, it  is  his  own  fault,  as  every  policy  fpecifies  the  maf- 
ter j  but  then  it  is  generally  provided  that  any  other  per- 
fon, at  the  ele&ion  of  the  infured,  may  go  as  mafter ;  and 
by  permitting  this  .claufe  to  ftand  in  the  policy,  the  in- 
furer waves  all  perfonal  knowledge  of  the  mafter,  and 
therefore  no  objection  can  fairly  be  made  of  the  want  of 
fuch  knowledge.(r) 

Apd 

\ 

(a)  Omnia  fa&amagiftri  debet  prxftare  qui  eum  prcpofutt 
ff.  1.  i.  §  5,  de  exercit.  ad.  Ex  deli&o  cujufvis  eorum  qui 
Bavis  navigandse  caufa  in  nave  funt  datur  a&ioin  exercitorcm» 
id.  §  2. — (b)  Emerig.  torn.  I,  p.  370.-—  (*  )  Vid.  Rocau*  K.  V 
n.  2  7.     Coivp.  153.     Vid.  fup.  221. 
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And  though  barratry  cannot  properly  be  called  si  peril 
of  the  fea,  becaufe  it  does  not  arife  ex  marina  tempefiatis 
djfcrimifte,  yet  it  is  a  rifk,  and  a  very  gf eat  one,  incident  to 
tea  voyages,  becaufe  merchants  are  obliged  to  confide  their 
fhips  and  merchandize  to  the  care  of  mariners  who  may 
fometimes  fo  far  forget  their  duty,  as  to  betray  the  great 
trait  repofed  in  them.  TJnlefs,  therefore,  the  merchant 
could  be  protected  by  infuring  againft  this  rifk,  few  men  of 
{mall  capitals  would  expofe  themfelves  to  it.  For  this  rea- 
fon  the  law,  with  us,  permits  even  the  owner  of  the  (hip 
to  be  infured  againft  the  mifconduft  of  the  captain  and 
crew,  though  they  are  his  own  agents,  and  the  perfons  of 
his  own  choice. 

If  the  captain  be  the  infured,  no  agreement  on  the  part  The  «p*m 
ofthe  infurers  can  make  them  liable  for  barratry  committed  J^onft  the  b^ 
by  himfelf ;  (a)  but  they  may  be  liable,  in  fuch  cafe,  for  ™**y  of  the 
the  barratry  of  the  failors,  in  which  he  ha!  no  part.(£) 

Still,  however,  it  muft  be  owned  that  cafes  fometimes  oc- 
cur which  tempt  one  to  think  that  it  might,  perhaps,  be  the 
wifeft  policy  to  impofe  fome  reftraint  upon  unqualified  in-  * 
iiuances  by  owners  ofjbipe,  againft  this  fpecies  of  rifk.  It 
would  at  leaft  have  the  effect  of  making  them  more  cir- 
cumfpeft  in  the  choice  of  the  perfons  to  whom  they  con- 
fide fo  great  a  charge. 

FaSn  (c)  and  Potbier,  (d)  (adopting  the  dodrine  of  Lt  w]wt  -  u 
Guidon,)  (e)  hold  that  barratry  comprehends  every  fault,  ei-   deemed  barra- 
ther  ofthe  mafter  or  mariners,  by  which  a  lofs  is  occafioned,   ***• 
whether  arifing  from  fraud,  negligence,  unfkilfulnefs,  or 
mere  imprudence ;  and  in  this  fenfe  it  feems  to  be  under- 
stood in  the  French  ordinance  ofthe  marine.  (/) 

But  with  us,   no  fault  of  the  mafter    or  mariners   Adewktioaiiot 
amounts  to  barratry,  unlefi  it  proceed  from  an  intention   proceeding 
to  defraud  the  owners  of  the  (hip.  {g)    Therefore  if  the  S\JS^nk 

mafter, 


(a)  Le  Guidon*  ch.  15,  trt.  4  ;  VaTtn*  h.  t.  art.  27,  p.  75  ; 
Potbier,  h.  t.  n.  6$. — (b)  Emerig.  torn.  I,  p.  371 — (e)  On 
art.  28,  h.  t.  torn.  1,  p.  79 — (d)  h.  t.  o.  6$. — (e)  Ch.  5,  art. 
6,  ch.  9, art.  1, 8. — (/)  h.  t.  art.  28. — (g)  Non  omnis  navarci 
culpa  eft  barrataria,  fed  folum  tunc  ea  dicitur,  quaodo  commit* 
titur  cum  preexifieoti  ejus  machioatione,  et  dolo  preordinato 
ad  cafum.     Cafaregu,  diC  1,  o.  77. 
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In  a  voyage 
from  London  to 
yamaic*,  the 
captain  lofts  his 
reckoning ;  and 
when  he  disco- 
vers his  fitua- 
tion,  instead  of 
fleering  diredt- 
ly  for  Jamaica, 
bears  up  for  an 
iflartd  out  of 
that  courfc  : 
This  is  a  devia- 
tion, but  being 
without  any 
fraudulent  in- 
tention, is  not 
barratry. 

Pbynn    V.  Roy, 
Sx.Ajfur.  7  T. 

R.  joj.   . 


mailer,  from  ignorance*  unfleilfulnefs*  or  from  any  motive 
which  is  not  fraudulent*  depart  from  the  proper  courfe  of 
the  voyage •,  this  will  be  a  deviation  which  will  avoid  the 
policy,  but  it  will  not  amount  to  barratry* 

Thus  : — Goods  were  infured  from  London  to  Jamaica* 
and  it  appeared  that  the  captain's  inftruftions  were  to 
proceed  immediately  to  Jamaica  :  But  after  the  fhip  had 
cleared    the    Channel,  {he  was  carried  by  currents  and 
other  caufes,  out  of  her  reckoning,  till  (he  was  found   to 
be  between  the  Grand  Canary  and   Tenerijfe,      From  this 
Situation  her  direft  courfe  to  Jamaica  was  to  the  fouth- 
weft,   inftead  of  which,  the  captain  bore  up   for  Santa 
Cruz  to  the  northweft  about  30  miles,  where  ihe  came 
to  an  anchor.      There,  an  embargo   was  laid  upon  her ; 
foon  after  which,  news  arrived  of  war  having  been  de- 
clared between  Spain  and  Great  Britain,  and  the  fhip  and 
cargo  were  feized  and  condemned  as  prize. — In  an  aftion 
on  the  policy,  the  declaration  contained  two  counts  ;  one 
for  a  lofs  by  capture*  the  other  for  a  lofs  by  barratry.     And 
it  was  contended  on  the  part  of  the  plaintiff,  that  he  was 
neceflarily  entitled  to  recover  on  one  count  or  the  other  : 
On  the  firft,  if  there  was  no  deviation  ;  or,  admitting  that 
the  (hip's  going  to  Santa  Cruz  inftead  of  proceeding  to 
Jamaica*  after  the  captain  knew  with  certainty  where  he 
was,  was  a  deviation,  ftill  it  was  a  wilful  deviation  by 
the  captain,  againft  his  inftruftions,  merely  to  procure  a 
temporary  refreshment,  and  no   benefit  to  the  ownerst 
and  therefore  an  aft  of  barratry. — Lord  Kenyony  who  tried 
the    caufe,  faid,  that  it  could  not  be  barratry,  without  a 
fraudulent  purpofe  in  the  captain  at  the  time  ;   and  with 
that   direction  he  left  it  to  the  jury,  who   found  "  that 
u  the  captain's  going  to  Santa  Cruz  was  a  deviation,  and 
"  was  owing  cither  to  ignorance  or  Tomething  elfe,   but 
cc  that  it  was  not  fraudulent ;"   and  they  accordingly  found 
for  the  defendants. — Upon  a  motion  for  a  new  trial,  the 
court  were  clearly  of  opinion  that  there  muft  be  fraud  to 
conftitute  barratry  ;  and  as  the  jury  had  exprefsly  nega- 
tived  fraud,   there  could  be  no  barratry. — Mr.  Juftice 
Lawrence  faid  he  knew  of  no  cafe  in  which  it  is  faid  that 
the  aft  of  the  captain  is   barratry,  merely  becaufe  it  is 

againft 


as 
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againft  the  intereft  of  the  owners  >  it  mud  be  done  with 
a  criminal  intent :  That,  in  this  cafe,  the  jury  having  nega- 
tived fraud,  had  negatived  criminality  in  the  captain  ( 
and  therefore  this  was  not  a  barratrous  deviation. 

In  France,  if  by  the  policy  the  infured  be  protected  Whether  bar- 

againft  the  barratry  of  the  mafier9  the  underwriters  are  ^^J^L  b* 

anfwerable  for  the  mifconduct  of  the  mariners  alfo  $  be-  the      feamcn 

caufe  the  word  matter  (patron)  comprehends  all  the  per-  WItiy?t _.  **• 

fons  on  beard  who  are  in  the  (hip's  pay.  [a)    Our  poli-  or  againft  tbt 

cies  are  more  explicit,  and  diftinftly  fpecify  barratry  of  ^l"*0**1***0- 
the  mailer  and  mariners.     I  ihould  conceive,  therefore, 

that  with  us,  as  in  France,  the  mariners  may  commit  bar-  A4criation,oo 

ratry>  without  the  concurrence  of  the  mafter,  or   againft  difobedience'of 

his   will.     In  the  following  cafe,  however,  Lord  C.  J.  thefeamen,ha» 

Lee,  at  njfi  prius  held,  that  a  deviation  to  which  the  maf-  ^J°to  be°to- 

ter  was  compelled  by  a  very  daring  act  of  violence  and  ratry,  onJcft  it 

difobedience  on  the  part  of  the  feamen,  did  not  amount  inlenJ°^)w^ 

to  barratry,  becaufe  the  (hip  was  not  actually  run  away  fraud  the  own* 
with  in  order  to  defraud  the  owners* 

That  was  the  cafe  of  a  letter  of  marque,  infured  for  a  A    letter    o£ 

voyage  «  from  Briftol  to  Newfoundland.99— She  failed  with  jj^ordm  la 

exprefs  orders  that,  if  fhe  ihould  take  any  prize,  ihe  cafe  (he  ihould 

ihould  neverthelefs  proceed  on  her  voyage,  and  that  fome  {en&  ^^homct 

hands  ihould  be  put  on  board  the  prize,  and  fent  with  it  >ud  proceed  on 

to    Briflot. — A   prize   was  taken   in   the   courfe  of  the  butthe^nuScr 

voyage ;  and  the  captain  ordered  fome  of  the  crew  to  carry  being  compel!* 

*  ,  .  .  cd  bjr  the  fiul* 

the  prize  to  Briftd,  while  he  proceeded  on  his  voyage :  0W|      return« 

But  the  crew  oppofed  him,  and  infifted  on  his  going  back,  *fk  ™h  d* 

....  1  1  l  pnxc :  Thit  if 

though  he  acquainted  them  with  his  orders  5    and  he  was  not  barratry, 
forced  to  fubmit,  and  on  his  return,  his  own  fliip  was 

tai&en.— The  underwriters  infifted  that  this  was  a  devia-  ^str.x%Sk. 

tioii  which  diftharged  them.— The  plaintiff*  contended  Sup.  413- 
that  it  was  barratry.— But  Lord  C.  J.  Lee  was  of  opinion 

that 


(a)  Les  aflureurs  ne  respondent  pas  des  mefiits  des  mari- 
ners, a  moins  que  par  la  police  tls  ne  foient  charges  de  la  bar* 
raterie  du patron.  Le  mot  patron  comprehend  ki  tous  ceux  qui 
font  aux  gages  du  navire.  '  Emri%.  t.  1,  p.  3&i>  a.      Vid. 

/W»i  t.  2,  p.  3. 

2— L 
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.that  it  did  not  amount  to  barratry,  as  the  (hip  was  not 

run  away  with  in  order  to  defraud  the  owners  :     Neither  was 

it  a  cafe  of  wilful  deviation,  but  of  deviation  occasioned 

by  the  force  upon  the  matter  which  he  could  not  refill, 

and  therefore  excufed  by  the  neceflity.     The  infurers 

were  therefore  held  to  be  anfwerable,  and  the  plaintiff  had 

a  verdict. 

And  yet  if  the       The  learned  judge  who  tried  this  caufe,  and  who  was 

te^'neft^of  m  genera*  a  matter  of  all  the  learning  of  his-tjme  on  the 

prize,  contrary  fubject  of  infurance,  feems  to  have  thought  that  nothing 

thhkbarratry    ^0rt  °^  running  awaY  ^^  ^e    A"P>  w^  intent  to  de- 

tho'  done  for  fraud  the  owners,  amounted  to  barratry.     What  the  fea- 

the  owners  as   men  ^  *a  *****  Ca^e   WaS  ^Ut  °ne  degree  ^ort  °^  ^uc^   a 

well    as    the  crime.     In  the  following  cafe  which  we  have  already  had 

occafion  to  mention,  the  conduct  of  the  matter  was  held  to 
be  barratry,  though  certainly  much  more  venial  than  that, 
of  the  failors  in  the  above  cafe. 
Mrfv.Bym*,       A  fhip  was  chartered  for  a  voyage  from  Liverpool  to  the 
6  T.  R.  379.  Bahamas  and  back,  and  on  her  return,  from  the  Weft  hi>- 

dies,  letters  of  marque  were  taken  on  board,  merely  to 
entice  feamen  to  enter,  but  without  the  neceflary  docu- 
ments to  give  them  validity,  and  without  any  intention  of 
cruifing  in  queji  of  prizes  ;  and  it  was  a  part  of  his  written 
inftrudtions,  before  he  failed,  to  proceed  to  Liverpool  with 
all  expedition.  A  few  days  after  the  fhip  failed,  how- 
ever, the  captain,  with  the  concurrence  of  the  majority 
of  the  feamen,  determined  to  cruife  for  prizes ;  and  he 
foon  fell  in  with  an  American >  whom  he  plundered  and 
afterwards  difchorged.  He  then  cruifed  forfome  days 
out  of  the  courfe  of  the  voyage,  and  captured  a  fhip  of 
the  enemy  which  he  fent  to  Bermudas,  where  he  followed 
her  himfelf,  and  there  libelled  her  as  prize  in  the  court  of 
admiralty,  in  the  name  of  himfelf  and  his  owners*  But 
during  his  ttay  there  his  fhip  was  flranded,  and  the  cargo 
loft.  He  directed  that  the  cruifing  fliould  not  be  men- 
tioned in  the  log-book.  In  an  action  to  recover  as  for  a 
lofs  by  barratry,  it  was  contended  on  the  part  of  the  un- 
derwriters, that  this  could  not  be  barratry,  inafinuch  as 
the  act  of  the  captain,  however  reprehenfible  in  other 

refpects, 


the 
con- 
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refpefts,  was  done  with  a  view  to  benefit,  not  to  prejudice, 

his  owners.     But  the  court  held  this  to  be  barratry ;  and 

that  the  flopping  and  plundering  the  American  {hip  was  of 

itfelf  an  aft  of  barratry  in  the  matter,  independent  of  his 

taking  the  prize,  this  being  contrary  to  his  duty  to  his 

owners,  and  to  their  prejudice ;  becaufe,  by  the  charter-  Though 

party,  they  had  ftipulated  that  the  fhip  fhould  fail  direftly  «?**» 

to  Liverpool^  and  they  were  therefore  liable  for  any  damage  he  don  is  far 

that  might  happen  in  confequence  of  any  wilful  deviation.  *£*  benefit  c* 

And  though  the  captain  might  conceive  that  what  he  did  yet,  if  it   be 

was  for  the  benefit  of  the  owners  j  yet,  if  he  afted  con-  ""twy  t»  »» 

duty  to  them, 

trary  to  his  duty  to  them,  it  was  barratry.  it  u  barratry. 

Barratry  can  only  be  committed  by  the  matter  and  mar-  Barratry    can 

iners,  by  fome  aft  contrary  to  their  duty,  in  the  relation  ^lj*  *?*£ 

in  which  they  ftand  to  the  owners  of  the  fhip.     It  is  there*-  the  mt«r#  7f 

fore  an  offence  againft  them,  and  consequently  an  owner  *£  £jf*%  an.d 

hijxifelf  cannot  commit  barratry.    He  may,  by  his  fraud-  cannot  be  com- 

ulent  conduft,  make  himfelf  liable  to  the  owner  of  the  "?i"cd  , ™*k 
goods  on  board,  but  not  for  barratry.  •  Neither  can  barra- 
try be  committed  againft  the  owner,  with  bis  confetti :  for 
though  he  may  be  liable  for  any  lofs  or  damage  occasioned 
by  the  mifconduft  of  the  matter,  to  which  he  confents, 
yet  this  is  not  barratry.  Nothing  is  more  clear  than  that 
a  man  can  never  fet  up  as  a  crime  an  aft  done  by  his  own 
direction  or  confent.  Thefe  points  will  be  found  fully 
eftablifhed  in  the  two  following  cafes. 

In  the  firft  of  thefe  cafes  it  appeared  that  a  (hip  was  A  (hip  U  en- 

advertifed  to  go  to  Marfeilles,  goods  were  ihipped  on  2tf  tJL?fhr 

board  her,  and  the  matter  figned  a  bill  of  lading,  whdreby  to  Marftiiu$  t 

he  undertook  to  go  ftraight  to  that  place,  and  the  goods  bn*  teft?f .  °* 

were  infured,  "  from  Falmouth,  (where  they  were  to  be  dire  a,  (he  goea 

taken  in,)  to  Marfeilles^    Before  the  fhip  departed  from  firJ  *?  Gtmm 

the  port  of  London,  another  advertifement  was  publifhed  Thubcingdone 

for  goods  to  Genoa,  Leghorn,  and  Naples,  and  the  plain-  by  *e  *1Jthori- 

tiflrs  agent  was  told  that  it  was  intended  to  go  to  thofe  er,  and  for  hit 

ports  firft,  and  then  come  back  to  Marfeilles :   but  he  in-  ]*D  jfij^d  .D0 

fitted  that  his  bargain  was  to  go  direftly  to  Marfeilks  5  tended ;   it  is 

and  he  would  not  confent  to  let  her  pafs  by  Marfeilles  pot  barratry. 

or  alter  his  infurance.— The  fhip,  however,  did  pafs  by  Stamma       v 

Marfeilles  :  and  after  delivering  her  cargo  t  at  the  other  fl"!?*'  %Str' 

ports, 
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ports,  fet  out  on  her  return  for  Marfirlles  with  the  plain- 
tiff's goods  ;  but,  in  her  voyage  thither,  was  blown  up  in 
an  engagement  with  a  Spanijb  fhip  of  war.    The  plaintiff 
declared  as  for  a  lofs  by  the  barratry  of  the  mailer — Lord 
C.  J.  Lee  told  the  jury  that  this  voyage,  Being  againfl:  the 
exprefs  agreement  to  proceed  ftraight  to  Marfeilles,  feemed 
to  be  more  than  a  common  deviation,  as  it  was  a  formed 
defign  to  deceive  the   plaintiff;  and  compared  it  to  the 
cafe  of  failing  out  of  port  without  paying  the  duties,  where- 
by the  ihip  was  lubjected  to  forfeiture,  which  had  been 
holden  to  be  barratry. — The  jury,  after  flaying  out  fome 
time,  returned  and  afked  the  Chief  Juftice,  whether,  if  the 
snafter  was  to  have  no  benefit  to  himfelf  by  paffing  by  Mar- 
feillesy  and  went  only  to  the  other  places  firfl,  for  the  ben- 
efit o£  his  owners,  that  would  be  barratry ;  and  the  Chief 
Juftice  anfwering,  No,  they  found  for  the  defendant.-— 
On  a  motion  for  a  new- trial,  the  court,  after  argument* 
were  unanimoufly  of  opinion  that  the  verdift  was  right  : 
For  the  mafter  had  acted  confidently  with  his  duty  to  his 
owners,  and  the  plaintiff's  agent  knew  of  the  intended  al- 
teration, before  the  goods  were  put  on  board,  and  might 
Tiave  refufed  to  (hip  them,  or  have  altered  the  infurance  : 
That  to  make  it  barratry  there  muft  be  fomething  of  a 
criminal  nature,  as  well  as  a  breach  of  the  contract ;  and 
that  here,  the  breach  being  afligned  only  on  the  barratry^ 
was  not  fupported  by  the  evidence. 
After  bilU  of       The  other  was  the  cafe  of  an  infurance  effected  on  he- 
ed by  the  cap-  half  of  Hague,  before  he  became  bankrupt,  on  goods 
tain,  anddeliv-  o^  tfoard  the  Rachette  from  London  to  RocheUe.     In  an 
owner         of  action  on  this  policy  it  appeared  that  the  mafter,  by  tie 
goods,        the   infiigation  and  direBion  of  Le  Grand,  the  owner  ofthefbip* 
inftancc  of  the   *ven*  **»*&  thefbip  and  cargo  to  Bourdeaux,  in/lead  of  Ro- 

ncw^'biilf^f  c^eWe*  nv^>ere  the  car8°  wasfild  b  **>'  agent  of  Le  Grand  ; 
lading,  chang-  That  a  petition  was  prefented  by  the  infured  to  the  admi* 

llon^\hefli,ip";  ralty  °f  Guknne>  ftathlS  that  L<  Grand>  pwtt»  in  a 
and     by   this  houfe  at  Rochelle,  being  in  London  with  his  fhip,  and  in 

goo*^^   want  °f  a  carS°  to  return  home>  aPPlied  t0  Hagu<>  **° 
rofedof  for  the   agreed  to  fupply  him  with  goods,  which  were  loaded  on 

?©?  fhe  X£  board  the  ^  for  account  of  **  Grand  *  That  as  H*P* 
and  in  fraud  of  did  not  know  the  houfe  of  Le  Grand,  it  -was  agreed  bei 

the    owner  of  tween 

the  pood*.  This  twew 

being  done  with 
thecoacuirencc 
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tween  hdmj  Le  Grand,  rtd  the  captain,  that  the  bills  of  of  the  owner,  is 
lading  Jhould  not  be  delivered  to  Le  Grand  but  at  Rochelk,  not  bamitr7- 
after  he  ihould  have  J»id  the  amount  to  the  agent  of  N*tt  and  <*h- 
Hagae,  in  good  bills,  and,  in  default,  that  the   goods   *%£*%£ 
jhould  be  received  by  Hague's  agent  for  hit  account,  free  4<*,iTJL3i3. 
from  freight,  fcc. :   That  the  captain  accordingly  deliv- 
ered bills  of  lading  to  Hague,  who  forwarded  them,  to- 
gether with  the  contract,  to  his  agent  at  Rccheik,  with 
orders  to  receive  the  goods  on  the  arrival  of  the  ihip,  or 
deliver  them  to  Le  Grand  if  he  Jhould  fulfil  his  agree- 
ment.    That,  upon  the  fhip's  arrival  at  the  harbour  of 
Rochdlt,  Le  Grand  went  on  more,  got  fecrttly  into  the 
town,  where,  having  confulted  with  his  partners  how  to 
elude  the  precautions  taken  by  Hague,  returned  on  board, 
and  got  the  captain  fraudulently  to  fign  other  bills  of  lading, 
by  which  he  referved  to  himfelf  the  liberty  of  putting  into 
jdocbei/e  or  Bourdeaun ;  and  by  means  of  the  falfe  bills  of 
lading,  and  by  the  contrivance  of  Le  Grand,  the  goods  were 
there  put  into  the  hands  of  Le  Grand's  agent.     That 
Hague**  agent  on  hearing  of  this,   applied  to  the  houfe  of 
Le  Grand,  who  gave  him  bills  for  the  whole  amount,  but 
which  were  afterwards  difhonoured  •,  and  thereupon  the 
agent  attached  the  cargo  in  the  hands  of  the  feveral  perfons 
who  held  it :  That  the  houfe  of  Le  Grand  having  deliv- 
ered a  falfe  account  to  their   creditors,  a  releafe  was 
granted  them  from  all  attachments  and   executions,  con- 
firmed by  the  Parliament  of  Paris,  with  an  injunftion 
to  all  perfons  arrefting  their  goods  to  reftore  them  :  That, 
in  confequence  of  this  petition,  the  court  of  admiralty  at 
Bourdeaux  decreed  that  the  captain  was  guilty  of  barratry, 
for  having  figned  falfe  bills  of  lading,  in  order  to  change 
the  voyage,  and  carry  away  the  goods  ;    for  which  they 
condemned  him  to  the  gallies  for  life :   They  alfo  declared 
Le  Grand  to  be  an   accomplice  in  the /aid  barratry  of  the 
mej/br,  and  guilty  of  robbery  in  caufing   the   fliip  to 
be  brought  into  Bourdeaux,  and  condemned  him  to  the 
gallies  for  five  years :   That  they  likewife  condemned  the 
captain  and  Le  Grand  to  pay  the  value  of  the  goods,  with 
the  charges,  tcc> — Upon  this  cafe  it  was  contended  on  the 
part  of  the  plaintiff,  that  the  fraudulent  conduft  of  the 

captain 
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captain  amounted  to  barratry.1 — But  the  court  were  clearly 
of  opinion  that  this  could  not  be  barratry,  and  that  the 
plaintiff  ought  not  to  recover. — Lord  Mansfield  faid,— 
«  The  fentence  of  the  French  court  of  admiralty,  which 
declared  the  matter  and  owners  to  have  been  guilty  of 
barratry,  is  entirely  out  of  the  queftion  :  For,  though  it 
Was  a  moft  righteous  judgment,  yet  it  was  no  part  of 
the  confideration  of  that  court,  what  was  meant  by  bar* 
ratry  in  an  Englijh  policy.    Their  idea  of  barratry  was 
manifeftly  different  from  the  conftru&on  put  upon  that 
word  in  our  own  courts  \    for  they  had  found  the  owner 
guilty  of  barratry,  which  was  entirely  repugnant  to  every 
definition  of  barratry  which  had  ever  been  laid  down  in 
an  Englijh  court  of  juftice : — The  point  to  be  considered 
is,  whether  barratry,  in  the  fenfe  in  which  it  is  ufed  in 
our  policies,  can  be  committed  againft  any  but  the  own- 
ers of  the  fhip.     It  is  clear  beyond  contradiction  that 
it  could  not  \  for  barratry  is  fomething  contrary  to  the 
duty  of  the  mafter  and  mariner sy  the  very  terms  of  which 
imply  that  it  muft  be  in  the  relation  in  which  they  ftand 
to  the  owners  of  thejbip.     An  owner,  therefore,  cannot 
commit  barratry.     He  may  make  himfelf  liable  by  his 
fraudulent  conduft  to  the  owner  of  the  goods,  but  not 
as  for  barratry.     And,  befides,  barratry  cannot  be  com- 
mitted againft  the  owner  with  his  confetti :  For  though  the 
owner  may  become  liable  for  a  civil  lofs,  by  the  mifbeha- 
viour  of  the  captain,  if  he  confented,  yet  that  is  not  bar- 
ratry.     Barratry  muft  partake  of  fomething  criminal, 
and  muft  be  committed  againft  the  owner >  by  the  matter  or 


manners." 


If  the  fame  #  **  mafter  of  the  fhip  be  alfo  the  owner,  he  cannot 
S^c?  **  *aril  commit  barratr7>  becaufe  he  cannot  commit  a  fraud  againft 
matter,  he  can-  himfelf.  And  even  where  he  has  mortgaged  the  fhip,  and 
™     'ommit   the  kg*1  title  w  ^  another,  and  he  has  only  the  equity  of 

redemption,  yet  he  is  ftill  fo  far  the  owner  that  he  cannot 

commit  barratry. 

The      owner   .    Thus  : — An  insurance  was  made  on  a  voyage  .wFrom 

£?!£[£  " London  t0  Marf«l^>  ™d  from  thence  to  fome  port  in 
» matter  while  "  Holland." — The  fliip  failed  to  MarfeiUes,  and  there  the 

tf  *F^££  mafter» inftead  of  Pirfring  h>  yoyage  to  Holland,  failed 

of       redemp-  tO 

lion ;  He  can- 
not      commit 
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to  the  Weft  Indus,  where  heTold  the  ihip,  and  died  in-  barratry,  bona 
folvent. — An  a£tion  at  law  being  brought  by  the  infured  M  owner, 
for  a  lofs  occafioned  by  the  barratry  of  the  mafter f  the  un- 


derwriter brought  his  bill  in  Chancery  for  an  iqjun&oa  j£*^Jl  DWL 
to  ftay  the  proceedings  at  Jaw ;  fuggefting  that  the  mqften  W,i,p,i47- 
was  al/o  the  owner  ofthejhip ;  that  he  had,  before  the  voy- 
age, entered  into  a  bottomry  bond  to  the  defendant  for 
2001. ;  and  though  he  had  afterwards,  by  a  bill  of  fale, 
affigned  over  his  intereft  in  the  fhip  to  the  defendant  as 
a  fecurity  for  the  2001.,  yet,  it  was  infilled  that,  in 
equity,  the  captain  was  Gill  to  be  confldered  as  the  own- 
er of  the  (hip,  though  in  a  court  of  law,  the  legal  title 
would  be  looked  upon  to  be  in  the  defendant ;  and  that 
the  owner  of  the  (hip  could  not,  either  in  law  or  equity, 
be  guilty  of  barratry.  The  matters  of  fait  being  admit- 
ted, an  injunction  was  moved  for,  cm  the  principle  that  a 
mortgagor  is  to  beconfidered  in  equity  as  the  owner  of 
the  thing  mortgaged,  and  that  the  mafter  being  owner, 
could  not  be  guilty  of  barratry.  Lord  Hardwicke  C.  J. 
granted  the  injunction. — He  faid, — "  Barratry  is  an  aft 
of  wrong  done  by  the  mafter  againft  the  fhip  and  goods  \ 
and  this  being  the  cafe  of  a  ihip,  the  queftion  will  be, 
Who  is  to  be  confldered  as  the  owner  ?  Several  cafes 
might  be  put  where  barratry  may  be  affigned  as  the  breach 
of  an  infurance ;  and  barratry  or  not,  is  a  queftion  prop- 
erly determinable  at  law :  But  in  this  cafe  it  is  not  fo  \  for 
courts  of  law  will  not  confider  a  mortgagor  as  having  any 
right  or  intereft  in  the  thing  mortgaged }  and  a  maa  may 
frequently  come  into  equity  for  relief  in  refpeft  of  a  part 
only  of  his  cafe.  It  might,  indeed,  be  cqnfidered  at  law, 
whether,  what  the  mafter  has  done,  whether  he  be  own- 
er or  not,  did  not  amount  to  a  breach  of  the  contract  as 
mafter,  and  fo  to  a  barratry :  It  may  likewife  be  fo  confld- 
ered in  this  court.  But  at  law  a  defendant  cannot  read 
part  of  a  plaintiff's  anfwer  to  a  bill  filed  againft  him  here  : 
The  whole  anfwer  muft  be  read,  which  has  often  been  a 
reafon  for  this  court  to  interpofe  by  injunction  upon  a 
plaint  at  law ;  and  confidering  the  mixed  nature  of  this 
cafe,  I  think  an  injunction  ought  to  be  granted." 

Yet, 
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Bat  a  general  Yet,  where  a  fhip  U  let  out  to  freight  generally,  the 
^onSdera*  **  freighter  is  canfidgred  as  the.owner  for  that  voyage  \  and 
owner  for  the  a  deviation  for  an  illegal  purpofe,  without  the  knowledge 
d£^tio«wuii*  **  confer*  of  the  freighter,  will  be  barratry,  though  it  be 
oatfeUfeiowf*  with  the  consent  of  the  original  owner.    This  will  appear 

with  the  wn.  fw>m  the  following  cafe. 

lent  of  the  ori-       An  infurance  was  made  in  the  common  form  on  goods 

« barratry?"*'  "From  London  to  \StviHe,  with  liberty  to  touch  at  any 

"  ports  or  places,  &c."— In  an  a£fcku»  on  the  policy,  the 

mJhrt  CrJf.  lofs  was  alleged  different  ways  in  the  declaration  $  Jirjt, 
I43-  that  the  (hip,  by  ftorms  and  perils  of  the  fea,  was  forced 

to  go  to  Dartmouth  to  be  repaired  \  and  that  afterwards  a 
further  lofs  happened  by  ftorms,  foe.:  JecondJy,  chat  k 
happened  by  ftorms,  &c.  in  the  voyage  generally  ;  and 
thirdly,  by  the  barratry  of  the  ma/ltr.~-At  tie  triad  it 
appeared,  that  ithe  {hip  was  put  up  as  a  general  {hip  from 
London  to  Seville,  and  was  let  to  freight  by  one  Willes  to 
Darwin,  (a)  That  it  is  the  courfe  for  veffeis  going  on  die 
voyage,  to  ftop  at  fome  port  in  the  weft  of  Cornwall, 
to  take  in  provifions.  That  this  (Up  having  taken  her 
cargo  on  board,  failed  from  London  to  the  Downs,  and 
while  fhe  lay  there,  all  the  other  fhips  bound  to  die  weft- 
ward  bore  away  ;  but  fhe  ftaid  till  the  night  after,  and 
then  failed  to  Guernfey,  which  was  out  of  the  courfe  of 
the  voyage :  That  the  captain  went  there  for  his  own 
convenience,  to  take  in  brandy  and  wine  on  his  own  ac- 
count, after  which  he  intended  to  proceed  to  Cornwall. 
That  the  night  after  fhe  quitted  Guernfey  fhe  iprung  a 
leak,  which  obliged  her  to  put  into  Dartmouth.  When 
fhe  was  refitted  fhe  failed  again,  and  proceeded  for  Hd- 
ford  in  Cornwall,  where  it  was  always  intended  fhe  fhould. 
ftop  and  take  in  provifions  *  but  in  her  way,  fhe  received 
further  damage,  and  at  htir  arrival  was  totally  incapable 

of 

(a)  Mr.  Cowfer's  report  of  this  cafe  ftates  Darwin  to  have 
chartered  the  (hip  to  Brown  the  captain.     Mr.  juftice  Bullet 
4  in  i  T.  R.  330,  fays  that  the  error  (houldbe  corrected  by  dat- 

ing that  the  (hip  was  chartered  by  Brown  to  Darwin,  and  not 
by  Darwin  to  Brown.  But  it  appears  by  the  fubfequent  part 
of  the  report  that  Darwin  freighted  the  (hip  from  Wdta. 
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Vrf  proceeding  on  the  voyage,. and  the  goods  infwed  wOk-, 
ipuch  damaged. — It  was  attempted,  on  4the  part  of  thtj 
defendant,  to  prove  that  the  voyage  to  Guern/ey  was  on 
account  of  WUles*  the  owner  of  the  ihip,  and  that  th* 
goods  taken  on  board  there  were  his  property :  But  this^ 
evidence  wept  little  further  than  information  and  belief, 
except  that  when  the  {hip  arrived  at  Hclford  the  wine  was 
4elivered  into  his  cellar. — Mr.  Jufticoi  j4Jbur/f9  who  tried 
the  caufe,  told  the  jury  that  if  the  going  to  Guernfty  was 
without  the  knowledge  of  Darwin,  it  was  barratry  \  and 
they  ought  to  find  for  the  plaintiff:  But  if  done  with  his 
knowledge,  then  it  was  not  barratry  :  And  if  they  ttxould 
be  of  opinion  that  it  was  without  the  knowledge  of  Dar- 
win*  then,  he  deiired  them  td  (ay  whether  they  thought 
\£  was  with  the  knowledge  of  W'tlles  or  not.  (a)     The 
jury  found  for  the  plaintiff,  and  faid  they  thought  the 
going  to  Guernsey  was  without  the  knowledge  of  Darwin, 
whom  they  looked  upon  to  be  the  owner*  but  they  thought 
it  was  with  the  knowledge  of  Wilies* — Upon  a  motion 
for  a  new  trial,  two  queftions  were  made :  Fitft,  Wheth- 
er the  ^onduft  ot  the  matter,  ingoing  to  Guernfey,  for 
the  purpofe,  and  under  the  circumftances,  above  ftated, 
was. barratry :  Suppofing  this  to  be  barratry,  thenfecondlyj 
whether,  to  entitle  the  plaintiff  to  recover  *  the  lofs  muft 
not  have  happened  during  the  time  of  the  barratry,  or 
have  been  occafioned  immediately  by  the  aft  of  barratry : 
Here  the  goods  were  not  feized  for  Smuggling,  nor  did 
the  lofs  happen  till  after  the  aft  of  barratry. — The  court, 
alter  two  arguments,  were  unanimoufly  of  opinion  that 
&is  was  barratry. — They  faid  that  if  a  fhip  be  let  out 
generally  to  freight,  the  freighter  is  owner  for  that  voyage  i 
but  if  there  be  only  a  covenant  to  carry  goods,  the 

pwne* 


+*. 


(a)  Inhere  &ems  to  be  fome  error  in  this  part  of  the  report. 
The  firft  part  of  the  direction  of  the  learned  Judge  takes  it  for 
fronted  that  Darwin  was  the  owner.  If  £),  it  could  not  be 
ihaterial  to  inquire  whether  the  deviation  was  with,  or  with* 
cut,  the  knowledge  cf  tPtttes.  It  would  feem  from  the  finding 
#f  the  jury,  toat  ft  had  been  left  to  fkfn  to  fay  which  of  tb* 
two  was  the  o  wotr. 

fi-M 
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owner  of  the  (hip  would  have  the  dire&on  of  her,  and 
the  hiring  of  the  mafter  and  mariners.    That  though 
Willes  was  originally  the  owner,  and  not  being  the  in- 
jured here,  every  thing  relating  to  him  might  be  laid 
Otjt  of  the  cafe,  and  that  the  jury,  therefore,  did  right  in 
considering  Darwin  as  owner  pro  hoc  vice :  That  Darwin 
being  the  freighter,  and  the  owner  of  the  goods  on  board, 
any  fraud  committed  on  the  owner,  muft  be  committed 
on  him :  That  the  mafter  had  agreed  to  go  on  a  voyage 
from  London  to  Seville  ;  Darwin  trufted  he  would  fet  out 
immediately  \  inftead  of  which  he  went  on  an  iniquitous 
fcheme,  totally  diftinft  from  the  purpofe  of  the  voyage 
to  Seville:  that  this  was  a  cheat  and  £  fraud  on  Darwin, 
and  was  therefore  barratry ;    which  is  not  confined  to 
the  running  away  with  the  (hip,  but  comprehends  every 
fpecies  of  fraud,  knavery,  or  criminal  ymdutt  in  the 
mafter,  by  which  the  owners  or  freighters  are  injured ; 
and  whether  the  lofs  happened  in  the  aft  of  barratry; 
that  is,  during  the   fraudulent  voyage,  or  alter,  was  im- 
material ;  becaufe  the  voyage  was  equally  altered,  even 
though  there  was  no  other  iniquitous  intent.      But,  inde- 
pendently of  this,  the  judges  feemed  to  think  that  the 
1q($9  in  the  pre(pnt  cafe,  was  fuftained  in  confequence  of 
the  alteration  in  the  voyage-    The  moment  the  (hip  was 
carried  from  her  right  courfe,  it  was  barratry,  and  th^ 
lofi  happened  in  confequence.     But  fuppofing  the  loft 
to  have  happened  afterwards^  the  infured,  if  not  proteftexj 
againft  the  barratry  of  the  mafter,  would  have  loft  his  in- 
Aurance  by  the  fraud  of  the  mafter;  for  it  was  clearly  \ 
deviation,  and  he  could  have  no  remedy  againft  the  un- 
derwriters for  a  lofs  in  confequence  of  a  deviation. 
Thoagh    bar-       Though  it  is  a  maxim  in  law  that  fraud  fhall  never  be 
2*  y^rij  prefumed,  but  muft  be  ftri£tiy  proved  j   and  it  is  a  rule 
yet  proof  that   in  queftions  of  infiirance,  that  he  who  charges  barratry 
mk^ftebS£   muft  fcWbniiato  it  by  condufive  evidence  j  (a)  yet  in  the 

try  Ufrmi/*  following 

tit     fufficicat, 

without  (hew-  . 

***£***'****'    .   (*)  Baratari«  crimen  nunquam  eft  pnefumendum,  fed  c«* 
wat  n      dudentiffime  probanda*.     Cafaregist  difc.  I,  n.  60 ;  diic.  S3ft 
n.  99 ;  difc.  226,  n.  &    Vid.  Emerig.  torn.  iA  p.  jja. 
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following  cafe  it  was  determined  that  proof  of  the  mat- 
ter's having  carried  the  (Up  out  of  the  regular  courfe  of 
the  voyage  for  fraudulent  purpofes  of  his  own,  is  primi 
foci*,  fufficient  to  entitle  the  plaintiff'  to  recover  $  without 
{hewing  negatively  that  he  was  not  the  owner,  $r  that 
any  other  perfon  was  the  owner,  or  that  this  was  not  done 
the  owner!*  confent. 


Goods  were  infrared  on  bfturd  the  Live  Oak,  Jofepb  Rati   Goods  are  in- 
mafter,  Kat  and  from  Jamaica  to  New  Orleans?— In  an   ilffjm  fro* 

'.  action  ofl  the  policy,  there  were  two  counts  in  the  decl»-  Afa*  OrUm, 
ration  j  the  firft  alleging  a  lofsby  the  barratry  of  the  j£££d£ 
mafter ;  the  fecond  by  the  perils  of  the  fea.  Upon  the  mouth  of  the 
trial,  it  appeared  jhat  the  {hip  was  put  up  as  a  general  ^f^^'Su 
lhip  at  Jamaica,  that  {he  failed  on  the  voyage  infured  in  wee  in  bu 
May  J  783.  That  the  phintiff,  amongft  others,  (hipped  ^3^  * 
the  goods  in  quefiion,  and  in  June  following,  arrived  in  pofc,  and  o* 
the  mouth  of  the  Mijifippi,  which  leads  up  to  New  Or-  ^  **£$ 
leans,  in*  §pani/b  America,  at  the  diftance  of  35  leagues,  for  the  /r*w. 
When  the  captain  had  got  thus  for,  he  dropped  anchor,   ^  *g£[  ¥ 

tand  went. in  his  boat  up  the  rive*  to  New  Orleans,  and,  Sufficient  eviT 
on  hi*  return,  without  carrying  the  {hip  to  her  port  of     ™ce  w^Jj 


detonation,  ftood  away1  for  the  Havannab,  after  which    Acwinr  Mga. 
he  was  never  Heard  of.    It  speared  that  he  had  a  private   ^L^  waaitt 
adventure  of  negroes  of  his  own  on  board,  which  there   *»»?r  or  /*«*• 
was  reafon  for  fuppofing  he  intended  to  difpofe  of  at  New   r«//rr'***r- 
Orleans  >•  but'  finding  it  difficult  to  do  fo  on  account  of  **f'  v.  H**tt*% 
an  interdiction  by  the  Spattijh  government  againft  the  im-   4    '     33' 
portation  of  them  there,  he  went  to  the  Havannab  in 
qneft  of  a  market  for1  them.  *  The  defendant*,  without 
offering  any  evidence,  iniifted  that,  upon  the  plaintiff's 
own,  {hewing,  he  could  not  recover.    Upon  die  firft  count, 
there  was  no  evidence  to  fhew  tharthe  captain  was  guilty 
.*of  barratry ;  for  non  confiat  that  he  was  not  himfelf  the 
owner  dr  general  fret ghter  of  the  fliip  }    or  if  not,  that  he 
had  a&ed  contrary  to  the  directions  of  the  owner  it  going 
but  of  the.original  courfe  ^  And  as  to  the  fecond  count, 
fliere  was  a  clear  deviation  which  difcharged  the  under- 
writers.— Lord  Kenytot  who  tried  the  caufe,  was  of  opin- 
nion  that  barratry  was  fufficiently  proved,  and  that  there- 
fore the  plaintiff  was  entitled  to  reaper  on  the  firft  count, 

and 


4J*  <y'¥  [BooU, 

*nd  the  jury  found  accordingly.— Upon  a  motion  tpr  a 
new  trial,  the  court  were  clearly  of  opinion  that  die  evi* 
dence  was  fufficient  to  fupport  die  verdidt  The  Asp  was 
a  general  fhip,  of  which  Rati  was  proved  to  be  captain^ 
which* is  primd  facie  evidence  that  he  was  not  owner* 
There  was  no  .proof  of  his  being  owner  •>  and  if  that 
fa  A  were  neceflary  to  conftitutethe  defence  of  the  un- 
derwriter, the  affirmative  proof  lay  upon  him.  For  the 
fame  reaibn,  if  Rati  had  been  general  freighter,  thai 
ought  to  have  been  proved  by  the  defendant— Mr.  Juftice  ' 
^^f^Sbt  Butler  alfo  held,  that  the  very  dropping  of  the  anchor  iri 
fraudulent         ^  mouth  of  the  Miffifippi,  hieing  with  a  fraudulent  view* 

view,*  an  a&  ^     r,  -^  «  «  j. 

tf  barratry.       was  an  aft  of  barratry.  ... 

Though  the  If  a  (hip  be  infured  for  a  term,  in  any  lawful  trade} 
words  *  i*  any  an<j  barratry  be  one  of  thcf  rifles  mentioned  in  the  pol- 
t^mfcrtcd  in  icy,  the  underwriters  are  anfwfcrable  for  barratry  of  th£ 
the  policy,  ftilj  xnafter  by  Smuggling ;  (or  lawful  trade  in  the  policy  means 
liable,  if  the  the  trade  in  which  the  fliip  ^aQ  be  employed  by  the 
captain  com-  owners,  atid  ndt  any-  Unlawful  commerce,  in  which  the 
l^/my&rii^7n  captain  may  be  engaged  without  their  concurrence. 
fa  wn  otto*ntK  As,  where  a  fhip  was  infured  for  twelve  months,  in  any 
BUmU*fi.Wi**  lawful  tradexto  commence  on  her  failing  from  Sunderland  : 
yv£*  and  barratry  of  the  mafler  and  mariners  was  one  of  the  peril* 

fet  forth  in  the  jjplicy.— The  declaration  alleged,  that  the 
fliip  failed  in  a  lawful  *"^  bom  Sunderland,  and  afterwards 
failed  on  a  voyage  from  Of  end  to  Sunderland,  but  put  into 
the  port  of  Shields,  where  the  matter,  in  a  barratrous  and 
fraudulent  manner,  without  the.  knowledge  or  confimt  of  the 
owner,  did'  fraudulently  aift  barrattoufly,  import  from 
Oflend,  a  quantity  of  fmuggled  good*,  whereby  the  ihip 
became  forfeited*  and  was.feized. — To  this  the  defendant 
demurred,  and  infifted  that, .  as  the  igfurance  only  ex-i 
tended  to  lofles*  which  the  fliip  might  fuftain  ip.  a  lawful  9 
trade  ;  the  underwriter  could  not  be  liable  for  any  krfs  occa-i 
fioned  fay  an  unlawfultrade,  whether  it  proceeded  from  the* 
a&  of  the  ipafter  or  pwnef ;  and  that  the  barratry  infured^ 
againft  was  fuch  as  might  happen  i£  a,  lawful  trade,  as  bp 
deferring,  iinking,  or  running  away  with,  the  fhip.— But 
tfce  court  determined  .that  if  the  9We*  cqndu&ed  hynfclf 
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wid*  propriety,  he  was  entitled  to  be  indemnified  againft 
all  the  perils  infured  againft  in  the  policy ;  and  that  the 
xrords  «  any  lawful  tratf*  in  the  policy,  meant  the  trade 
in  which  the  (hip  was  employed  by  the  owners* 

Every  lofi  mnft  appear  to  be  a  direft  and  immediate  The  infi|ftf 
confequence  of  the  Caufe  to  which  it  k  afcribed  by  the  will  not  be  U*. 
infured.  We  haw  feen,  however,  in  the  cafe  of  VaUejo  *  ""^  lh* 
v.  Wheeler >  [a)  that  whether  the  lofs  happen  during  the  during  the  voy- 
aft  of  barratry,  or  aftpr  it,  is  immaterial.  Yet,  the  fol-  Jf^J**'  ^ 
lowing  ^aie  will  fho#,  that,  if  a  lofs  do  not  happen  within  committed  be- 
the  time  prefcribed  by  the  policy  for  the  duration  of  the  2£V0W 
rifkf  the  infiirer  will  not  be  liable  for  it,  though  it  be  the 
undoubted  confequence  of  the  aft  of  barratry* 

A  foup  was  infured  from  Hamburgh  to  London  \  and  it  jt^k^.m- 
appeared  that,  in  the  cojirfe  of  the  voyage,  the  mafter  1  T.  R.  %$%\ 
committed  barratry,  by  fmuggling  on  his  own  account,  Spp' *74" 
on  the  Engltjb  eoaft ;  that  on  the  lft  of  September  1785 
the  {hip  arrived  at  her  moorings  in  the  Thames  9  where  ihe 
remained  mfafety  till  the  27th,  when  4he  was  feized  for 
the  fmuggling  above '  ftated,  and  the  owners,  upon  their 
petition,  had  leave  to  compound  for  a  fum  of  money.— 
Upon  this  cife  it  was  determined,  that  though,  by  the 
estcife  laws,  the  forfeiture  attaches  the  moment  the  offence 
is  committed,  4hd  the  fhip  may  be  feized  at  any  time 
afterwards,  and  that  the  barratry  was  committed  during 
%be  voyage$  yet,  that  the  underwriters  were  not  liable  for  this 
-lofs  ;  for  the  law  of  infurance  would  be  left  unfettled,  if 
the  liability  of  the  infurers  were  to  be  continued  for  any 
ether  time  than  that  prefcribed  by  the  policy. 

The  offence  of  barratry  fo  mifchievous  in  itfelf,  and 
fo  injurious  to  commerce,  is  punishable  as  a  public  offence,   ftdTbe  pvSS 
'  according  to  the  degree  of  guilt  of  the  offender,  by  every   «* 
commercial  ftate  in  Europe. 

In    France*  any   fraud   pra&ifed   by    the   mafter  or 
mariners,  with   or  without  the  privity  of  the  owners,    m    "*"' 
and  frauds  committed  by.  the  owners  themfelves,  are, 
ps  we  have  already  feen,  accounted  barratry,  and  are 
punifl^ed  with  exemplary  feverity.    It  appears  by  the  cafe 

of 


(a)  Sup.  454, 


4*  Of  Lofs  [Book  I, 

tif  Nvtt  v*  SntnSiUt  (tf)  that  tlte  captain  of  a  {hip  w»ien- 
fenced  to  the  gallies  for  life  for  figning  faHe  biife/af  ladiaj, 
in  order  to  change  the  voyage  and  carry  away  the  gdods : 
And  the  owner*  who  wa3  coavi&ed  of  being  an  acco&pKc* 
ia  this- crime,  and  of  robbery  in  caufing  the  ihip  to  be 
carried  to  a  wrong  port,  and  converting  the  goods,  on 
board  to  his  ortn  ufe,  was  fentenced  to  the  gaHies  for 
five  years. 

How  offences  of  this  nature  are  pnnifhed  by  the  laws  of 
this  country,  will  be  fliewn  by  the  laft  fe£Bon  of  the  pre£» 
*  ent  chapter. 

Sed.  7. 

>  ■  _ 

Of  Lofs  by  average  Contributions. 

THE  Jnbjeft  of  average  is  a  branch  of  marine'law  which 
does  not  properly  make  a  part  of  the  law  of  marine  in^ 
furances.  .  But  as  rafurers,  by  the  general  wordarof  moft 
policies,  are  liable  to  indemnify  the  s&fared  agafaft  those 
contributions  which  are  denominated  general  average,  the 
fubyeft  of  average  muft  often  incidentally  occur  in  the 
confideration  of  partial  lofles  ;  it  will  thertfbae  be  nece£» 
fary,  in  this  place,  to  take  a  curfory  vjpw  of  this  fobjeft, 
and  of  the  regulations  by  which  averages  are  generally 
underftood  to  be  governed* 
Avenge  what.       Average  (b)  is  a  term  ufed  in  commerce  to  fignify  a 

contribution  made  by  the  owners  of  tjie  £hip,  freight*  and 
goods  on  board,  in  proportion  to  their  refpeftive  intereftsj 
towards  any  particular  lofs  or  expenfe  fuftained  for  the 
general  fafety  of  the  (hip  and  cargo ;  fo  as  that  the  partic- 
ular lofer  may  not  be  a  greater  fufferer  than  die  owners  of 
In  what  cafes   the  fhip  and  the  other  owners  of  goods  on  board.     Thusy 
average  contri-   wtere  the  goods  of  a  particular  merchant  are  thrown 
payable.  overboard  in  a  ftorm  to  fave  the  fhip  from  finking,  which 

may 

m  ■  1  h 

(a)  1  T.  R.  32*3,  fup.  450. — (b)  Average  is  derived  from 
the  latin  word  avtragium,  which  comes  from  the  verb  avermt 
to  carry,  and  originally  fignified  a  Service  which  the  tenant 
owed  Co  his  lord,  by  horfe  or  carriage.  It  is  (aid  to  have  been 
introduced  into  commerce  to  (hew  the  proportion  and  allotment 
to  be  paid  by  every  man  according  to  his  goodsazrrio/.  CotveL 
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may  bt  law&fy  done  j  (*)  or  whert  the  mafts,  cables 
anchors,  or  other  firnkure  of  the  fhip  are  cut  away  or 
deftroyed,  for  the  preservation  of  the  whole  \  (b)  or  money 
4r  goods  are  given  as  a  competition  to  pirates  to  fare 
the  reft •,  or  damage  is  fuftained  in  defending  the  fhip 
agaraft  an  enemy  or  pirate  \  or  a  ranfom,  (when  that  is 
legal,)  is  agreed  to  be  paid  to  an  enemy  or  pirate  for 
liberating  the  (hip  j  or  an  expenfe  is  incurred  for  phyfic 
and  attendance  in  curing  the  officers  or  feamen  wounded 
in  defence  of  the  (hip ;  or  in  reclaiming  the  (hip,  or 
defending  a  fuh  ia  a  foreign  court  of  admiralty,  and  ob- 
taining her  diftharge  from  an  unjuft  capture  or  deten- 
tion. In,  theft,  and  the  like  cafes,  where  any  lofs  is  fuf- 
tained, pr  any  expehfe  fairly  and  bond  fide  incurred,  to  pre- 
vent a  total  lofs,  fuch  lofs  is  the  proper  fubjeft  of  a  general 
contribution,  and  ought  to  be  rateably  borne  by  the  own- 
ers of  the  fliip,  freight,  and  cargo  on  board,  fo  that  the  lofs 
may  fall  equally  on  all.  This  juft  and  equitable  contri- 
bution is  called  general  or  grofs  average,  the  regulations 
df  which  are  found  in  almoft  every  fyftem  of  marine 
law.  (c)  Omnium  eontributione  farciatur,  quod  pro  omni- 
bus datum  eft.—Mquijftmum  emm  e/t,  commune  detrimtntum 
fieri  oorum  qui  proptfr  amiffks  res  aliorum,  eonfecuti  funt  ut 
tnereis  fuas  falvas  babuerunt.  (d) 

This  is  the  original  and  proper  meaning  of  average.   General  trer- 
When  understood  in  this  fenfe,  it  is  called  genera/,  or  •** 
grofs  average,  becaufe  it  falls  generally  upon  the  whole  or 

grofs 


(a)  12  Co.  63,  Motif? s  cafe.— -(b)  Si  arbor  vel  aliud  navis  in- 
ftrumentum,  removendi  communis  periculi  canfa  dejefhim  eft, 
contributk)  debetur.  ff.  Leg.  Rhod.  L.  3.  de  ja&.  Vid. 
Molloy,  b.  2»  c.  2,  §  6,  But  if  the  lofs  of  the  mails,  anchors, 
fails,  &c.  be  occasioned  by  mere  fhrefs  of  weather,  this  is  not 
a  general  average,  but  the  lofs  falls  on  the  owner.  Le  Guidon, 
ch.  5,  art.  20.— (tf)  Vid.  Mo.  297.  Shim.  Ca.  pari.  19. 
Beaws  lex  mere.  148,  1  Mag.  64,  2  Mag*  96,  183,  Molty, 
b.  a,  c.  2,  $6,  12,  ff.  Leg.  Rbod.  art.  9.  Laws  of  Wi/h. 
art.  20.  Laws  of  01.  art,  8-  See  alfo  the  ordinances  of  the 
different  commercial  ftates,  as  colle&ed  by  Magens.— -(</)  ff. 
Leg.  Rbod.  L.  1.  de  jaA. 
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grofs  amount  of  the  Ihip,  freight,  and  Cargo,  and  alfc^to 

diftinguifh  it  from  what  is  often,  though  improperly 

Ptfticdar  *▼-  tcrme<l  particular  average,  but  which,  in  truth,  means  a 

cngc  particular,  and  not  a  general  loft,  and  has  no  affinity  to 

average  properly  To  called. 
Petty  avenge.       Befides  thefe,  there  are  other  (mall  ch^ges  called  petty 

or  accuftotned averages.  Such  as  pilotage*  towage,  light- 
money,  beaconage,  anchorage,  bridge-toll,  quarantine, 
river-charges,  fignals,  inftru&ions,  caftle-money,  pier- 
Such  petty  mv-  money,  digging  the  ihip  out  of  the  ice,  &c.  'When 
thegJfuaUhar*  *&&  P^Y  charges  are  incurred  in  the  ufual  courfe  of 
get  of  the  voy-  the  voyage,  they  are  not  considered  as  a  tofs  within  the 
cSmon10^  mean*ng  °f  ^c  policy,  but  only  a  necejfary  and  ordinary. 
infurers.  expenfe :  But  if  incurred  for  any  extraordinary  purpofe  in 

^^havebeen  ***«  voYa8e»  M  to  Prov*de  again  ft  any  impending  danger, 
occafioned  by  or  in  confequence  of  the  (hip's  being  driven  out  of  her 
ftre&ofwcath-   courfe  by  ftrefs  0f  weather;    they  will  then  be  deemed 

grofs  or  general  average,  for  which  the  infurer  will  be 
liable,  (a) 
Average  con-       A  contribution  upon  a  general  average  can  only  be 

toIv  b^cUim-  c^a>m€^  *n  ca^es  where,  upon  as  much  deliberation  and 
ed  where  the   confultation  between  the  captain  and  officers  as  the  oc- 

abfolutely  ZT-  cs^10n  wiU  admit  °*f  *  appears  that  the  facrifice,  at  the 
dTary.  time  it  was  made,  was  abfolutely  and  indifpeniably  nec- 

efiary  for  the  prefervation  of  the  ihip  and  cargo.  Some 
have  even  gone  farther,  and  have  faid,  that  the  faving  of 
the  itilp  and  cargo  muft  appear  to  have  been  in  fa& 
owing  to  fuch  facrifice.  (*)  But  this,  befides  being  in 
moft  cafes  incapable  of  proof,  is  quite  unreafonable  and. 
unjuft. 
And  where  it     '  A  lofs  which  does  not  evidently  conduce  to  the  pre£» 

SrtTmdnced  erwtion  of  the  &iP  **&  carg°>  is  not  a  proper  ground 
to  the  prefer,  for  an  average  contribution :  As  if  a  pirate,  having  made 
vation  of  the   j^mjyf  mafter  Qf  a  ihip  and  cargo,  take  only  the  goods 

of  a  particular  perfon ;  (c)  or  if  fome  particular  goods  be 

damaged 


(a)    Vid.  t  Mag.  71.    2  Mag.  378 (J)    Beatvet  148.— 

(c)  Mat  lex  mere.  109. 
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damaged  in  a  ftorm  5  in  fuch  cafes  the  reft  (hall  not  be 
contributory,  (a)  So,  if*  upon  the  apprehenfion  of  ah 
enemy,  fome  goods  are  landed  and  fecured  on  {hore,  and 
the  reft  taken ;  the  owner  of  the  goods  taken  {hall  not 
have  average  of  the  goods  faved  ;  for  the  falvage  of  thefe ' 
is  not  the  caufe  of  the  taking  of  the  Iteft ;  neither  was 
the  taking  of  thofe  the  caufe  of  the  falvage  of  the  goods 
faved.  (A) 

So,  it  muft  appear  that  the  (hip  and  the  reft  of  the  And  where  th* 
cargo  were  in  faft  faved.     For  if  goods  be  thrown  over-  ^jof^  ^ 
board  in  a  ftorm,  and  the  fhip  afterwards  perifh  in  the  gowcreinfrA 
fame  ftorm,  there  {hall  be  no  contribution  of  the  goods 
faved,  if  any ;  becaufe  the  object  for  which  the  goods 
were  thrown  overboard  was   not   attained.     But  if  the 
fhip  be  preferved  by  the  jettifon,  or  throwing  goods  over- 
board, and  continue  her  courfe,  but  is  afterwards  loft  -, 
the  effects  faved  from  this  laft  misfortune,  if  any,  {hall 
contribute  to  the  lofs  fuftained  by  the  jettifon  ;  becaufe 
to  that  their  prefer vation  was  once  owing,  (c) 

Upon  the  fame  principle,  if  a  fhip,  upon  her  arrival   If  g*xb   pat 
at  the  mouth  of  a  river  or  harbour,  be  found  too  deeply  jjJJJkf  a  &£ 
laden  to  get  over  a  bar,  or  to  fail  up,  and  the  captain,  to  get  up  ■  riv- 
to  lighten  her,  put  part  of  the  cargo  into  lighters,  and  ^  ^  'con- 
thefe  lighters  are  loft ;    the  owners  of  the  fhip  and  the   tribute :     But 
remaining  goods  fhall  contribute  to  this  lofs  ;  becaufe  the   fo^^  good, 
removal  of  part  of  the  cargo  from  the  fhip   into  the  mthe  lighters 
lighters  was  for  the  general  benefit.     But  fhould  the  fhip   tribute* 
be  loft,  and  the  lighters  be  faved  j  the  owners  of  the 
goods  preferved  in  the  lighters  {hall  not  contribute  to 
this  lofs,  becaufe  the  {hip  could  not  be  faid  to  have  been 
loft  for  the  prefervation  of  the  goods  in  the  lighters,  and 
becaufe  it  is  a  general  rule  that  a  contribution  is  only 
due  when  the  fhip  and  the  remaining  cargo  come  fafe 
to  port.  (</) 


(a)  R.  Mo.  297.— (i)  R.  Show.  Ca.  Pari,  20.— (c)  2  Mag. 
98,  240.  Ord.  Louis  XIV.  tit.  contrib.  art.  15,  16.  Serab. 
com.  1  Mag.  $6.  Vid.  Show.  Ca.  Pari.  20.  Mo.  297.— • 
(</)  Vid.  1  Mag.  56.     Mafync  109,  119. 

2— N 
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Whether    the       If  a  fliip  be  unjuftly  captured  and  carried^  into  a  for- 

JJenfc!  "of  the  eign  Port>  lt  ls  faid  *at>  not  only  tlie  charge  of  reclaim- 
crew  during  the  ing  her |  but  alfo  the  wages  and  expenfes  of  the  {hip's 

^p^unjuftr^   company  during  the  detention,  fhall  be  brought  into  a 

captured  he  a    general  average.  (<j) 

general  average.        jt   {$  alfo  faid)   that   whefe  a  jjjjp  fe   forced  t0  emer  a 

charges^wherc   port  to  repair  the  damage  fhe  has  fuffered  in  a  dorm, 
a  (hip  is  forced   being  unable  to  continue  her   voyage  without  apparent 
tordk^tw"   rifle  of  being  loft;  that,  in  fuch  cafe,  the  wages  and 
ftorm.be  agen-  provifions  for  the  crew,  from  the  day  it  was  refolved  to 
era!  average.      ^^  ^  ^^  ^  ^^  ^  veflel,  to  the  day  of  her  depar- 
ture from  thence,  with  all  the  charges  of  unloading,  re- 
loading, anchorage,  pilotage,  and  every  other   expenfe 
incurred  by  this  neceffity,  fhall  be  brought  into  a  general 
average,  (b) 

Though  this  point  has  never  yet  been  exprefsly  de- 
cided in  any  Englijb  court  of  juftice,  yet  the  principle 
feems  to  have  been  acceded  to  at  different  times  by  judges 
of  great  authority. 
C      a     ..  Thus,  where  an  action  was  brought  upon  a  policy  on 

tin  the  (hip,  wa-  a  (hip,  to  recover  the  amount  of  wages  and  provifions 
ftTp  was  under  expended  during  the  time  fhe  went  from  Bengal  to  Bom- 
a  repair,  notoc-   bay  to  repair; — Lord  Mansfield,  as  he  frequently  did  af- 

ortraordinary7   forwards   on  Similar  occafions,  decided  that,  as  the  in- 

accidcnt,cannot  fiirance   was   on   the  Jbip   only,  and  the  claim  was  for 

C  rccovCTC  '     wages,  the  aftion  could  not  be  maintained.     But  he  faid, 

Latnoari    ▼.  that  there  might  be  cafes  where  exceptions  to  the  general 

after V**Trin!  ru*e  oug^lt  t0  ^e  a^°wed  ;  but  that,  in  order  to  confider 
i7767>tfrii»5.  a  cafe  as  excepted,  it  muft  appear  that  the  expenfe  was 
beUt  exceptions  abfolutely  neceflary,  and  occafioned  by  fome  of  the  perils 
to  this  rule.        mentioned  in  the  policy. 

|f  a  Ihip   be        *n  ^e    ca^e  °^  &a  Cojla  v.  Newnham,  (c)  Mr.  Juftice 

obliged  to  put  Buller  cites  the  above  paflage  from  Beanves,  and  though 

pair.thc  cha rT-  lt  was  not  neceflary,  he  faid,  to  determine  that  point 

e«  of  unloading  then,  he  feemed  difpofed  to  concur  in  it.     It  was,  how- 

th?  c^and  ever>  determined  in  that  cafe,  that  where  a  fliip  is  obliged 

the  expenfes  of  to 

the  repair  are  a 

general    aver-  *" — — — — _— ________ ___ __ 

aS«-  '  (a J  Beawei  150,  I  Mag.  67.      Vid.  Ord.  of  Louis  XIV- 

tit.  ovaries,  art.  7. — (b)  Beawes  150. — (c)  2  T.  R.  407,  poft. 
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to  pat  into  port  to  repair,  and  this  is  neceflary  for  the 
fafety  of  the  whole  concern,  the  charges  of  unloading, 
re-loading,  and  taking  care  of  the  cargo,  and  alfo  the 
wages  and  provifions  of  the  workmen  hired  for  the  re- 
pair, become  a  general  average.  This  decifion  conies 
very  near,  in  principle,  to  the  docVine  in  Beawes :  The 
only  difference  confifts  in  this,  that  Beawes  allows  the 
wages  and  provifions  of  the  teamen,  during  the  interrup- 
tion, to  be  brought  into  a  general  average  :  But  in  Da 
Cofta  v.  Newnbam,  the  crew  were  difcharged  at,  the  place 
where  the  {hip  was  repaired ;  and  therefore  it  was  not 
neceffary  to  decide  that  point. 

No  injury  occasioned  by  mere  fea-damage    can  be  the    Evcry    jn;ury. 
proper  fubjeft  of  general  average.      As  if  the  {hip  be    occafioned   by 
damaged  in  her  hull  or  in  her  rigging,  the  goods  on  board    jJjfTfc^niy  I 
{hall  not  contribute  for  this.     For   the    {hip  is  like  any    particular  av- 
inftrument  ufed  by   a  workman  in  his  trade.      If,   in    cragc" 
do}ng  his  work,  he  breaks  his  hammer  or  his  anvil,  he 
can  claim  no   fatisfa&ion  for  this   from  his  employer. 

*  Si  confervatis  mercibus>  deterior  JaBa  Jit  navis,   aut  quid 

*  exarmaverit,  nulla  facienda  eft  collatio :  Quia  diflimilh  earutn. 
€  rerum  caufajity  qua  navis  gratia  parent ur%  et  earumpro  qui- 
'bus  mercedem  aliquis  acceperit.  Nam  etjifaber  incudem  aut 
f  maleum  frejerit  ;  nan  imputantur  ei  qui  locaverit  opus.  Sed 
*Ji.  voluntate  veftorum,  vel  propter  aliquem  tnetum^  id  detriment 
<  turn faftum  Jit ;  hoc  ipfumfarciri  oportet?  (a) 

Upon  the  fame  principle  if  a  Chip  fpring  a  leak  in  a 
ftorm,  by  which  goods  on  board  are  fpoiled ;  this  is  a 
fimple  or  particular  average,  or  particular  lofs,  and  not 
the  fobjeft  of  an  average  contribution,  (b) 

But  in  a  late  cafe,  where  the  captain  cut  the  {hip's  cable  Thc  owncrg  of 

and  made  other  facrifices  of  the  {hip's  tackle  and  furniture,  the  fhip  may 

to  prevent  her  from  being  caft  away  in  a  ftorm  \  and  alfo  tioTagatoft  the 

employed  and  paid  a  number  of  men   to  keep  the  {hip,  owner  of  com 

which  had  been  damaged  in  the  ftorm,  free  from  water,  in  °oveTa  comX 

order  that  a  cargo  of  corn  which  was  then  on  board  might  bution  for  fao 

0  rifices    of   the 

not    (hip's  tackle,  & 

__________________________________ _______—- _     expenfes  incur- 
red to  fate  the 

(4)  Dig.  1.  14*  tit.  2,  de  leg.  Rbod.  de  jaft.  §  1. — (b)  Con-    com. 
fitato  del  nar*>  ch.  63,  vid.   alfo  ch.   193,   194.     Le  Guidon*   £irJjZ       an(j 
ch.  5,  art.  20.     Jujiws  of  IFi/buy,  art.   12.     Roccus  de  xxavib.    others  ▼.  Pref- 
n.  59.  *rm>  1  *& 
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not  be  damaged ;    it  was  determined  that  this  was  a 

general  average,  and  that  the  owner  of  the  {hip  might 

maintain  an  action  at  law  againft  the  owner  of  the  corn, 

to  recover  his  contribution. 

What    things       As  to  the  things  on  board  which  {hall  be  liable  to  con- 

jhall  be  liable   trjfc,ute  to  a  general  average,  the  rule  feems  to  be, — 

to  a    general   that  the  fliip,  freight,  and  every  thing  remaining  onboard 

rreragc  that  can  properly  be  deemed  a  part  of  the  cargo,  fhal! 

be  fubjelt  to  this  charge  *,    and  therefore  money,  plate, 
and  even  Jewels,  though  their  weight  could  not  have  in- 
creafed  the  danger  of  the  {hip,   muft  contribute  accord- 
ing to  their  value ;    becaufe  the  facrifice  was  as  necef- 
fary  for  their  prefervation,   as  for  that  of  any  thing  elfe 
on  board,  (a)     But  the  perfons  on  board,  their  wearing1 
apparel,  the  jewels  or  ornaments  belonging  to  their  per* 
fons,    {hall  not    contribute,  (b)      Neither  are  feamen's 
wages  liable  to  contribute,  (c)    If  it  were  otherwife,  fea- 
men  might  fornetimes  be  tempted  to  refift  when  a  facrifice 
is  neceflary  for  the  general  fafety. 
It  it  the  cap-       If  the  fhip  efcape  the  dangers  which  made  the  facrifice 
tain't  duty,  on   neceflary,  and  arrive  at  her  port  of  deftination,  the  cap- 
port,  to  fettle   tain  regularly  fhould  make  his  protefts \    and  he,  with 
the    coutrUm-   fome  of  the  crew,  (d)  muft  fwear  that  the  goods  were 

thrown  overboard,  money  paid,   or  other  lofs  fuftained, 

for  the  fafety  of  the  {hip  and  goods,  and  for  the  preA 

ervation  of  the  lives  of  thofe  on  board,  and  for  no  other 

caufe,  (e)    The  average,  if  not  fettled  before,  {houkl  then 

be   adjufted,  and  it  fhould  be  paid  before  the  cargo  is 

landed ;    for  the  owners  of  the  {hip  have  a  Hen  on  the 

goods  on  board  j  not  only  for  the  freight,  but  alfo  to  «*- 

fwer  all  averages  and  contributions  that  may  be  due.  [f ) 

Remedy      a-       Should  this   be  neglefted,  the   particular   fufferer  is 

Sn  forC  neg-   not  without  remedy.     As  it  is  the  duty  of  the  captain 

letting   to  ad*  tO 

juft  the  aver- 
age, or  %o  col-       -    - 

kftifc                   \a)  i  Mag.  6a,  Molloy,  tit.  Aver.  §  4-  Per£*//*r,J.  in  Pe- 
ters v.  Milligan,  at  N.  P.  after  M.  1787 (b)  Vid.  MolUj, 

1.  2,  c.  6,  $  4,  Leg.  Rbod.  §  1,  art.  8,  Leg.  Olcr.  art.  8.  Leg. 

W'tfb.  art.  20.     As  to  freight,  vid.  a  T.  K.  4Q7.^-(^)  i  Mmg% 

71.— \d)  Mai.  lex  mere  113.  fays,  wi/i  moji  part  of  hit  com* 

fany.—~(e)  Beaws  148;     MaUoyx  1.  a,  c.  &,§  a.  .  Md  I*  M* 

UJ.t-(/)  Mai.  L.  M»  113, 
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to  detain  the  goods  on  board  till  the  contribution  be  made* 
an  action  would,  I  conceive,  lie  againft  him,  or  againft  the 
owners,  for  a  neglect  of  that  duty.  If  the  lofs  was  in  mo- 
ney paid,  an  action  on  the  cafe  for  money  paid,  would  un- 
questionably lie  againft  each  perfon  bound  to  contribute 
for  his  (hare  :  If  in  goods,  a  fpecial  action  on  the  cafe 
founded  on  the  cuftom  of  trade  would  lie  againft  each  per- 
fon liable  to  contribute,  (a)  or  a  bill  in  equity  might  be 
filed  againft  them  all. 

The  mode  of  afcertaining  the  amount  of  each  perfon's  How  the  a- 
contribution,  is  not  very  accurately  defined  in  our  law.—    mount  of  each 

w    •       r    ™      1  «*«••.*.  r  t-f     penon's    mare 

It  is  ulually  done,  upon  the  Imp  s  arrival  at  her  port  of  dii-  of  thecomribu- 
charge,  by  afcertaining  the  neat  value  of  the  fhip,  freight,  J? °^dflu11  ** 
and  cargo,  as  if  nothing  had  been  loft,  but  all  had  arrived 
fafe.  (b)  Thefe  are  to  be  valued  at  the  price  they  would 
fetch  in  ready  money  at  the  port  of  difcharge ;  and  the 
neat  amount,  after  deducting  all  charges,  is  the  fum  which 
is  fubject  to  the  contribution,  (c)  And  each  perfon's  (hare 
of  the  lofs  will  bear  the  fame  proportion  to  the  value  of 
his  property,  as  the  whole  lofs  bears  to  the  aggregate  val- 
ue of  the  (hip,  freight,  and  cargo. 

Different  foreign  ftates  have  eftablifhed  a  variety  0/  In wha*  degree 
pofitive  regulations,  as  to  the  degree  in  which  the  fhip  mail  be  liable, 
be  liable  to  contribute.  Some,  as  in  England)  make  the  in  England  the 
fhip  contribute  for  her  full  value  and  the  freight  5  (d)  oth-  ^»P  cor  tributes 
ers,  for  half  her  value,  and  one  third  of  the  freight ;  oth-  ue  and  freight. 
ers  again,  for  half  the  value  of  fhip  and  freight. 

In  England,  the  fhip  is  valued  at  the  price  fhe  was  And  fheflullbe 
worth  on  her  arrival  at  her  port  of  delivery;  and  almoft  valued  at  the 
all  foreign  ftates  follow  the  fame  rule,  (e)  The  value  of  worth  on  her 
the  freight  is  the  clear  fum  which  the  (hip  has  earned    trriv*l  at  her 

portofdehvery. 

after  feamen's  wages,  pilotage,  and  all  fuch  other  petty    And  the  freight 
charges  as  come  under  the  denomination  of  petty  averages,   i,lwl,,cj|ltl|J?c 

are    has  earned  on 


(a)  Mo.  297,  Show.  Ca.  Pari.  19,  R.  Birkley  v.  Prefgrave% 
I  Eaft.  220,  fup.  465. — (b)  It  is  neceuary  to  take  the  goods  loft 
into  this  account,  otherwife  the  owner  of  them  would  be  the 
only  perfon  who  would  not  be  a  lofer.**-(f)  Vid.  1  Mag.  69, 
Molloy>  tit*  Aver.  §  15 — -(d)  Konigjberg,  Hamburgh,  and  Copen- 
hagen,    Vid.  2  Mag.  207,  237,  339. — (*)  2  Mag.  ut  fup. 


her        arrival 
there. 
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are  dedu&ed  ;  of  which  the  cargo  bears  two  thirds,  and 
the  flup  the  remaining  third. 
?°7  £f  }Ctti"       As  to  the  mode  of  valuing  the  jettifon,  the  rule  of  the 

ion  wall  be  vil-    _.  1        •         r»      •  n- 

ue^  -  Roman  law  is,  ( Portio  autem  pro  apimatione  rerum  qua  falva 

tfunt,  et  earum  qua  amiffafunt9  praftari  folet.     Nee  ad  rem 

<  pertinetyji  baf  qua  amiff*  funt>  pluris  venire  poterunt ;  quoni- 
*  am  detrimenti,  rum  lucri9  ft  pra/latio*     Sed  in  bis  rebus9  qua- 

<  rum  nomine  conferendum  efiy  afiimatio  debeat  baberijnon  quan- 
fti  emptafnt,  fed  quanti  venire  poffunt.  (a)  In  England  it 
was  formerly  the  cuftom  to  value  goods  at  prime  coft>  if  the 
lofs  happened  before  half  the  voyage  was  performed  ;  but 
if  after,  then  at  the  price  they  would  have  borne  at  the 
port  of  delivery,  (b)  But  that  diftinttion  is  exploded,  and 
it  is  now  the  fettled  practice  with  us,  to  eftimate  the  goods 
loft  at  the  price  they  would  have  fetched  at  the  port  of 
delivery,  on  the  {hip's  arrival  there,  freight,  duties,  and 
other  charges  being  deducted,  (c) 

Under  the  gen-  Thefe  contributions,  under  the  general  words  of  the 
the  policy,  the  policy,  are  a  charge  which  the  infurer  is  bound  to  pay  ; 
infurerisbound  and  it  makes  no  difference  whether  the  infured  pay  to- 
r°ge*contribu^  wards,  or  receive,  them  :  He  ought,  in  either  cafe,  to 
t*°nfc  bear  his  proportion  of  the  general  lofs,  and  that  muft  fall 

on  the  infurer.  The  do&rine  of  Roccus  is,  <  JacJufaclo^ 
ob  maris  tempefiatem9  profublevanda  navi%  an  teneantur  ajfecu- 
ratores  ddfolvendum  a/iitnationem  rerum ja&arum  domino  ipf*- 
rum  ?  Die  eos  non  teneri,  quia  pro  rebus  jatlis  ft  contribution 
inter  omnes  merces  habentes  in  ilia  navi  pro  folvendo  pretio .dom- 
ino ipjarum,  et  ideo  ft  ajfecuratus  recuperat  pretium  rerum  jac- 
tarum,  non  poteft  agere  contra  affecuratores  ;  tamen  tenentur 
affecuratores  ad  referendum  illam  ratam  et  portionem,  quam 
folvit  ajfecuratus  in  illam  contributionem  facietido  inter  omnes y 
habentes  merces  in  ilia  navi,  qua  portio  cum  non  recuperetur  mb 
aliis9  babeturpro  deperdita,  etproinde  ad  illam  portionem  tenen- 

tur  affecuratores?  (d) 

Sett. 


(a)  Dig.  lib.  14,  tit.  2,  De  lege  Rhod.  de  ja&u,  §  4. — (b) 
Mai.  Lex  Merc.  113. — (c)  Molloyt  tit  Aver.  $  15.  Vid.  2. 
Mag.  xoo,  285,  339.— {d)  Roccus,  h.  t.  n.  6a. 
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Seft.  8. 

Of  Lofs  by  the  Expenfe  of  Salvage. 

AS  the  expenfe  of  falvage,  like  average  contributions, 
k  a  charge  for  which  the  infurer  is  liable,  within  the 
meaning  of  moft  policies,  (a)  the  fubject  of  falvage  mufti 
like  that  of  average,  fometimes  incidentally  occur  in  the 
confideratkra  of  partial  lofles  ;  and  therefore  it  will  be 
proper,  under  this  head,  to  inquire  in  what  cafes,  and 
to  what  amount,  falvage  {hall  be  a  charge  upon  the 
iniiirer. 

Salvage  originally  meant  the  thing  or  goods  faved  from   Salvage  what. 
(hipwreck  or  other  lofs ;  and  in  that  fenfe  it  is  generally 
to  be  underftood  in  our  old  books.     But  it  is  at  prefent 
more  generally  underftood  to  mean  the  allowance  made 
to  thofe  by  whofe  means  the  fliip  or  goods  have  been 
laved  from  tint  effects  of  {hipwreck,  fire,  pirates,  enemies, 
or  any  other  lofs  or  misfortune.      At  common  law,  the   ^t     common 
party  who  has  faved  the  goods  of  another  from  lofs  or  any  hw  the  party 
imminent  peril,  has  a  Hen  on  the  goods,  and  may  retain   ^  thingfev- 
them  in  his  pofieffion  till  payment  of  a  reafonable  falvage,   cd»  tiU  m  Y*t* 

,.,      ^u  „     u-  u        ^  i  ■        i_  "»ent    of   fiO- 

like  that  which  a  taylor,  an  inn-keeper,  or  a  common   ^-^ 
carrier,  has  upon  the  clothes,  the  horfes,  or  the  goods 
of  his  cuftomer.  (b) 

Every. maritime  ftate  has  certain  regulations  to  afcer-   How  the  «- 
tain  in  what  cafes,  and  to  what  amount,  falvage  (hall  be   J^jfj,  J^jjl 
paid.    To  attempt  to  give  an  account  of  all  fuch  regu-   ted  in  England, 
lations,  in  foreign  countries,  would  be  more  a  work  of 
curiofity  than  of  utility. — It  will  be  fufficient  for  our 
prefent  purpofe,  to  ftate  fhortly  the  regulations  which 

the 


(a)  The  policy,  in  cafe  of  lofs  or  misfortune,  authorizes  the 
iafored  to  fuc  and  labour  for  the  recovery  of  the  thing  infured, 
to  the  charges  whereof  the  infurers  engage*  to  contribute. — 
(h)  Per  Holt,  C.  J.  in  Hartfort  v.  Jones,  i  Lord  Ray.  393 ; 
2  Sali.  654  ;  Vid.  Emcrig.  torn  2,  p.  202.  Potkler,  h.  t.  n.  1*4. 
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the  law  of  England  has  eftabiifhed  on  this  fubjeft,  and 
which  will  be  principally  found  in  our  ftatutes ;  feme 
of  which  are  of  very  ancient  date,  (a)  But  the  regula- 
tions which  are  now  principally  in  force,  are  found  in 
the  ftat.  12  An.  ftat.  2,  c.  18.  and  fubfequent  ads,  made 
for  the  protection  of  {hips  and  goods  ftranded  on  the 
coafts  of  this  kingdom. 

That  ftatute,  after  directing  the  means  to  be  employed 
By  i%  An.  ftat  for  the  prefervation  of  Ihips  in  diftrefs,   ena£b,   (J2.) 

VttL  X8'  Sm-  '  ,"ult»  a11  perf01*  w^°  ^iaU  **  employed  in  preferring 
ployed  in  the   «  {hips  or  veffels  in  diftrefs,  or  their  cargoes,  {hall,  with- 

Ac^dlvSh'in  €  in  S0  ^T8  **ter  the  ^ervicc  perf0™**^*  b«  paid  a  rea* 
30  days  be  paid  *fonabU  reward  for  the  fame,  by  the  commander  or 
^rafonabkre-  *  other  fuperior  officer,  mariners,  or  owners  of  the  fhip 

'  or  goods  fo  faved ;  and  in  default  thereof,  the  {hip, 
How  thU  (hall  c  veflel,  or  goods  fo  faved  {hall  remain  in  cuftody  of  the 
them.  '  colleftor  of  the  cuftoms  or  his  deputy,  until  all  charges 

c  {hall  be  paid,  and  until  all  perfons  fo  employed  {hall 
€  be  reafonably  gratified  for  their  trouble ;  or  good  fecu- 
c  rity  given,  to  the  fatisfaftion  of  the  feveral  parties  that 
ff  the  parties  c  are  to  receive  the  fame.  And  in  cafe  the  commander 
difagree  about  c  or  other*  fuperior  officer,  mariners,  or  owners,  of  the 
3neigh7bouring  c  fhip  or  goods  fo  faved,  {hall  difagree  with  the  faid 
juftices  fhaU  <  officer  of  the  cuftoms,  touching  the  money  deferved 
,djuftit  'by  the  perfons  fo  employed,  the  commander  of  the 

1  (hip  faved,  or  the  owner  of  the  goods  therein,  and  the 
•  faid  officer  of  the  cuftoms  may  nominate  three  neigh- 
bouring juftices,  who  {hall  adjuft  the  quantum  of  the 
«  gratuity  to  be  paid  to  the  feveral  perfons  afting  in  the 
<  falvage  of  the  {hip  or  goods  5  and  fuch  adjuftment 
«  fliall  be  binding  to  all  parties,  and  {hall  be  recoverable 
« iir  an  a&ion  at  law  to  be  brought  by  the  refpeftive 
* perfons  to  whom  the  fame  (hall  be  allotted  by  the  ju£ 
How  the  goods  '  tices.  And  in  cafe  no  perfon  fliall  appear  to  make  his 
faved  fliall  be   t  ciaim  to  all  or  any  of  the  goods  faved,  then  the  chief 

difpofed  of,  if  '  r    ~  .  A  . 

no  owner  ap-  '  officer  01  the  cuftoms  of  the  neareft  port,  lhall  apply 
pear.  €  to  three  of  the  neareft  juftices,  who  {hall  put  him  or 

ibme 


•  (*)  3  Ed.  I.  c.  4;  +Ed.\>  c.  2  ;  27  Ed.  III.  c.  13, 
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«  feme refponfihle  perfon  in  pofieffion  of  foch  goods,  fifth 
« juftices  taking  an  account  thereof  in  writing,  to  be  fign* 

*  ed  by  fuch  officers  of  the  cuftoriis  \  tod  if  the  goods  {hail 

*  not  be  legally  claimed  within  12  months,  by  the  right 

*  owners,  they  ihall  be  publickly  fold,  or  if  pcri(hable> 

<  forthwith  fold,  and  the  produce  of  the  fide,  after   all 

<  charges  deducted,  vHth  a  fair  account  of  the  whole,  (hall 

*  be  tranfmkted  to  the  Exchequer,  there  to  remain  for  the         / 

*  benefit  of  the  owner,  when  appearing  ;  who,  upon  affi- 
«  davit,  or  other  proof  of  his  right,  to  the  fatisfaftion  of 

<  one  of  the  barons  of  the  coif,  {hall,  upon  his  order,  re* 

*  ceive  the  fame  out  of  the  Exchequer! 

This  ftatute  alfo  prefcribes  the  punifhment  to  be  inflift-  ' 

ed  on  persons  guilty  of  plundering  or  deftroying  fhips  in 
diftrefs.  But  this  being  found  infufEcient  to  repfef&thefe 
barbaroms  practices,  the  ftat.  26  G.  II.  c.  19,  has  ena&ed 
a.  variety  of  further  regulations  for  the  more  effectual  pun* 
ifhment  of  offenders,  and  the  better  protection  of  fhips  in 
diftrefs. 

On  the  fubjeft  of  falvage,  the  5th  fe&ion  of  this  aft  By  i$~G.  IT  & 
provides,  that,  *  In  cafe  any  perfon,  not  employed  in  the   f0„ JjL  *nSi 
Salvage  of  the  (hip  or  goods,  ihall,  in  the  abfence   of  employed  in  the 
the  ptrfons  fo  employed  and  authorized,  fave  any  fuch  ^  Jf^Ve  *ny 
flap  or  goods,  and  caufe  the  fame  to  be  carried,  for  the   fl»p  or  good*, 
benefit  of  the  owners,  into  port,  or  to  any  near  adjoin-  of  \  *  ^2 
ing  cuftom-houfe,  or  other  place  of  fafe  cuftody,  imme-  unlawfully 
diately  giving  notice  thereof  to  feme  magiftrate  or  cuf-  J2SjiS!ai|[ 
tom*houfe,  or  excife-officer  \  or  (hall  difcover  to  fuch  be  entitled  trf 
rtagiftrate  or  officer  where  fuch  goods  are  wrongfully        **** 
bought,  ibid,  or  concealed)  then  fuch  perfon  ihall  be  en- 
titled to  a  reafonable  reward  for  fuch  fervicesj  to  be  paid 
by  the-tnafter  or  owners  of  fuch  veffels  or  goods ;  and  to 
be  adjufted  in  cafe  of  difagreement  about  the  quantum, 
in  like  manner  as  the  falvage  is  to  be  adjufted  and  paid 
by  virtue  of  the  ftat.  12  An/ 
And  by  $  6,   «  For  the  better  afcertaining  the  falvage   gy  $  $     #rj1# 
« to  be  paid  in  purfuance  of  this  and  the  former  aft,  new-eft  ftugifc 

r  *  ,       trate,  collector 

tne  «ftbecnftoiii% 
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or  chief  confta- 
ble  (hall  call  a 
meeting  of  the 
fheriff,  magif- 
t rates,  Sec.  five 
of  whom  may 
employ  perfons 
for  faving  fhi  pa, 
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And  examine 
perfonson  oath, 
&c.  to  adjuft 
the  quantum  of 
falvage. 


Such  magif- 
trate,  &c.  to 
have  4a.  a  day. 

By  5  7,  if  the 
falvage  be  not 
paidorfecurity 
given  within4  a 
days,  the  officer 
of  the  cuftoms 
(ball  raife mon- 
ey by  bill  of  fale 
of  the  (hip  or 
goods  faved, 
redeemable  on 
payment  of 
principal  and 
\fertcnt.  ixite- 
reft.  " 


the  juftice,  mayor,  bailiff,  collector  of  the  cuftoms,  or 
chief  conftable,  who  fhall  be  neareft  to  the  place  where 
the  fhip  or  goods  fhall  be  {branded,  fliall  forthwith  give 
public  notice  for  a  meeting,  to  be  held  as  foon  as  pot 
fible,  of  the  fheriff,  or  his  deputy,  the  juftices,  mayors, 
or  other  chief  magiftrates  of  towns,  coroners,  or  com- 
miffioners  of  the  land  tax,  or  any  five  or  more  of  them, 
who  are  required  to  give  aid  in  the  execution  of  this  and 
the  former  aft,  and  to  employ  proper  perfons  for  the  faving 
of  £hips  in  diftrefs,  and  fuch  (hips  and  effefts  as  fhall  be 
ftranded  or  caft  away ;  and  alfo  to  examine  perfons  on 
oath  touching  the  fame,  or  the  falvage  thereof,  and  to 
adjuft  the  quantum  of  fuch  falvage,  and  diftribute  the 
fame  among  the  perfons  concerned  in  fuch  falvage,  in 
cafe  of  difagreement  among  the  parties,  or  the  faid  per- 
fons ;  and  that  every  fuch  magiftrate,  &c.  attending  and 
acting  at  fuch  meeting,  fliall  be  paid  four  {hillings  a  day 
for  his  expenfes,  out  of  the  goods  faved  by  their  care  or 
direction. — Provided  (§  7.)  that  if  the  charges  and  re- 
wards for  falvage;  directed  to  be  paid  by  this  and  the 
former  act,  fhall  not  be  fully  paid,  or  fufficient  fecuritjri 
given  for  the  fame  within  4*0  days  after  the -fcrvkes  per- 
formed, the  officer  of  the  cuftoms  concerned  in  fauM 
falvage  fhall  borrow  or  raife  fo  much  money  as  fhall  tte- 
fufficient  to  pay  fuch  charges,  or  any  part  thereof  re- 
maining unpaid,  or  not  fecured  as  aforefaid,  by  or  upon' 
one  or  more  bill  or  bills  of  fale'  under  his  hand  and  feal,' 
of  the  {hip  or  veflel,  or  cargo  faved;  or  fuch  part  thereof 
as  fliall  be  fufficient,  redeemable  on  payment  of  the  prin- 
cipal fum borrowed,  and  intereft at  4  per  cent. per  anntuM* 
There  are  many  othter  regulations  in  this  dft,  as  to  the 
perTotts  by  whom  this  and  the  former  aft  {hall  be  put  in 
force,  and  as  to  the  detection  and  punifhment  of  of- 
fenders; The  foregding  extracts  which  have  been  made 
for  the  purpofe  of  {hewing  that,  by  our  law,  the  falvage 
of  (hips  or  goods  ftranded  or  caft  away  is  a  reafonable 
fatisfaction  to  the  perfons  employed  in  faving  and  pro- 
tecting them  for  their  labour  ;  to  be  eftimated,  not  ac- 
cording 


r 
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cording  to  their  own  arbitrary  will,  but  by  perfons  of  the 
firft  refpe&abilky  in  and  near  the  place  where  the  misfor- 
tune happens. 

With  refpeft  to  falvage  in  the  cafe  of  recapture  by 
the  marine  law  of  England,  as  pra&ifed  in  our  courts  of 
admiralty  previous  to  any  parliamentary  regulations,  if 
the  {hip  or  goods  were  retaken  before  condemnation, 
till  which  time  the  jus  poftliminii  continued,  the  original 
owner  was  entitled  to  have  reftitution  decreed  to  him, 
on  payment  of  a  reasonable  falvage  to  the  recaptors.  But 
by  feveral  ftatutes,  (a)  falvage  upon  a  recapture  was 
fixed  at  certain  rates,  according  to  the  length  of  time 
the  recaptured  (hip  was  in  the  hands  of  the  enemy.  It 
will  be  fufficient,  however,  for  our  prefent  purpofe,  to 
(late  the  regulations  now  in  force  as  they  were  eftablifhed 
by  the  lad  prize  aft. 

By  ftat.  33  G.  III.  c.  66,  §  42.  « If  any  (hip  or  veffel, 
taken  as  prize,  or  any  goods  therein,  (hall  appear,  in  the 
court  of  admiralty,  to  have  belonged  to  any  of  his  Ma- 
jetty's  fubje&s,  which  were  before  taken  by  any  of  his 
Majefty's  enemies,  and  at  any  time  afterwards  retaken 
by  any  of  his  Majefty's  (hips,  or  any  privateer,  or  other 
(hip  or  veffel  lender  his  Majefty's  protection  ;  fuch  (hips, 
veffels,  and  goods  (hall,  in  all  cafes,  (fave  as  hereafterr 
excepted,)  be  adjudged  to  be  reftored,  and  (hall  be  ac- 
cordingly reftored,  to  fuch  former  owner  or  owners,  he 
or  they  paying  for  falvage,  if  retaken  by  any  of  his 
MajeJlfsJhipSy  one  eighth  part  of  the  true  value  thereof, 
to  the  flag  officers,  captains,  &c.  to  be  divided  as  the 
fame  aft  direfts  :  And  if  retaken  by  any  privateer,  or 
other  (hip  or  veffel,  one  fixth  part  of  the  true  value  of 
(jich  (hips  and  goods,  to  be  paid~to  the  owners,  officers 
and'feamen  of  fuch  privateer  or  other  veffel,  without 
any  deduction.  And  if  retaken  by  the  joint  operation 
of  one  or  more  of  his  Majefty's  (hips,  and  one  or  more 
*  private  (hips  of  war,  the  judge  of  the  court  of  admi- 

c  ralty, 
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upon  a  recaf- 
ftf/rwas  regu* 
lated  by  die 
marine  law. 


By  33  G.  III.  c 

66,  (hip«,  &c. 
at  amy  time  ro 
captured,  wall 
pay,  if  retaken 
by  men  of  war, 
one  *igb*b% 
if  by  priva-. 
teers,  one  ft  xtb> 
for  falvage. 


(a)  Vid,  13  G..II.  c.  4,  and  29  G.  II.  c.  34. 


If  retaken  by 
both  jointly, 
the  judge  of 
the  admiralty 
(hall  order  fuck 
falvage,  and  in 
fuch  propor- 
tions, at  he 
ihall  deem  fit 
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Bat  if  tli«  re- 
captured fhip 
be  fee-forth  by 
the  enemy  as  a 
Jhip  of  war,  (he 
{hall  be  lawful 
prize  to  the  r«- 
captora, 


The  infured 
need  not  </*- 
clart  for  Sal- 
vage, but  may 
recover  under 
a  declaration 
for  the  loft 
•which  occa- 
sioned it,  and 
for  the  damage 
the  goods  Caved 
have  full  lined* 

The  court  of 
admiralty  reg- 
ulate* the  rate 
of  falvage  in 
the  cafe  of  re- 
captured ueu- 
tralk 


ralty,  or  ether  court  having  cognizance  thereof,  (halt 
order  fuch  falvage,  and  in  fuch  proportion*,  to  be  paid 
to  the  recaptors,  by  the  owners,  as  he  {hall,  under  the 
circumftances  of  the  cafe,  deem  fit  and  reafonable.  (a) 
But  if  fuch  recaptured  fhip  or  veffel  {hall  appear  to 
have  been  fet  forth,  by  the  enemy,  as  a  fhip  or  veflei 
of  war,  the  faid  (hip  or  veflei  fliall  not  be  reftored  to 
the  farmer  owners;  but  {hall,  in  all  cafes,  whether 
retaken  by  any  of  his  Majefty's  {hips,  or  by  any  pri- 
vateer, be  adjudged  lawful  prize  for  the  benefit  of  the 
captors/ 

As  the  infurer  does  not,  in  exprefs  words,  undertake 
to  pay  falvage,  perhaps  the  infured  could  not  declare  for 
a  lofs  by  the  payment  of  falvage.  That  form  of  declaring* 
might,  perhaps,  be  thought  too  general.  Indeed  it  would 
be  ufelefs  to  declare  fo,  for  he  may  declare  as  for  that  fpe- 
cies  of  lofs  which  occasioned  the  payment  of  falvage* 
and  recover  the  falvage  actually  paid.  (£)  And  upon 
the  fame  declaration  he  may  recover  for  the  lofs,  if  any, 
fuftained  by  damage  done  to  the  goods  faved. 

Thefe  regulations  relate  only  to  the  falvage  of  Britifb 
{hips  recaptured.  In  the  cafe  of  neutral  {hips  captured 
by  the  enemy,  and  retaken  by  Britj/b  men  of  war  or 
privateers,  the  court  of  admiralty  have  a  difcretionary 
power  of  allowing  fuch  falvage,  and  in  fuch  proportions, 
as,  under  the  circumftances  of  each  particular  cafe,  may 
appear  juft.  But  there  is  no  pofitive  law,  or  binding  regu- 
lation, to  which  parties  may  appeal  to  regulate  the  rate 
of  fuch  falvage*  Some  falvage  in  fuch  cafes  is  generally 
allowed  ;  and  in  practice  the  rate  is  ufually  regulated  by 
the  fame  rules  as  in  the  cafe;  of  Britifb  property. 

Before 


(a)  It  feems  a  little  fingular  that,  in  the  cafe  of  a  joint 
capture  by  men  of  war  and  privateers,  the  judge  of  the  court 
of  admiralty  has  power  to  order,  not  only  the  proportion  of  the 
falvage  which  each  /hall  receive,  but  alfo  to  a/certain  the 
mount  of  the  falvage  which  the  owners  (hall  pay  to  the  recap* 
tors— (i)  K.  Cory  v.  tfay,  G*  Temp.  UorJL  504.  Vid\  , 
inf.  ch.  i7»  J  a. 
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Before  an  action  will  lie  for  a  loft  by  payment  of  fal-  Sahragemuftbe 
vage,  the  amount  of  fuch  falvage  muft  have  been  afcer-  JJ^^Sn  tf 
taintd  by  thedecifion  of  thecoort  of  admiralty,  which  alone  the  courtof  ad- 
has  jurifdftion  to  determine  as  to  the  right  to  falvage  in  2Se  Ac  'fofi^I 
all  cafes,  and*  in  the  cafe  of  the  recapture  of  neutrals,  as  to  «*  to  claim  it 
the  onrntnt  of  fuch  falvage*  tcnniterJ™' 

When  the  falvage,  however,  is  very  high*  the  infured 
may  abandon,  and  call  upon  the  infurer  as  for  a  total  lofs* 
as  we  fhaU  have  occafion  more  particularly  to  obferve 
hereafter,  in  the  chapter  upon  abandonment. 


Seft.  9. 
Of  Wilful  and  Fraudulent  Lojfcs. 

AT  the  conclufion  of  the  fixth  feftion  of  the  prefent 
chapter  (a)  we  fhortly  adverted  to  the  punifliment  of  bar- 
ratry by  the  laws  of  other  countries.  We  will  in  the 
prefent  feftion  fibew  how  piracy  and  other  offences  of 
this  nature,  and  alfo  the  offence  of  procuring  wilful  and 
fraudulent  lofles,  with  intent  to  defraud  infurcrs,  are  pun- 
iibabie  by  the  law  of  England. 

The  crime  of  piracy,  or  robbery  upon  the  high  feas,  How  piracy  i* 
is  an  offence  againft  the  univerfal  law  of  fociety  ;  a  pi-  ^wof  JSjmJmJ 
rate  being,  as  Lord  Coke  defcribes  him,  hojiis  humani  gene- 
ris.  By  the  ancient  common  law,  piracy,  if  committed 
by  a  fubjecl,  was  held  to  be  a  fpecies  of  treafon,  being 
contrary  to  his  natural  allegiance  *  and  by  an  alien,  to 
felony  only  :  But  now,  fince  the  ftatute  of  treafons, 
25  Ed.  III.  c.  2,  it  is  holden  to  be  only  felony  in  a  fub- 
je&  (£)  Formerly  this  offence  was  only  cognizable  by 
the  admiralty  courts,  which  proceed  by  the  rules  of  the 
civil  law.  (c)  But  it  being  inconMent  with  the  liberties 
of  the  nation,  that  any  man's  life  fhould  be  taken  away, 

unlefs 


{a)  Sup.  459.— (t)  3  Inft.  113.— (r)  1  Haivl.  P.  C  98. 
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unlefs  by  the  judgment  of  his  peers,  the.  flat.  28  H.  Vm. 
c.  15,  eftablifhed  a  new  jurifdi&ion  for  this  purpofe, 
which  proceeds  according  to  -the  courfe  of  the  common 
law.  (a) 

The  offence  of  piracy,  by  the  common  law,  confifts  in 
the  committing  of  thofe  acts  of  robbery  and-  depreda- 
tion upon  the  high  feas,  which,  if  committed  upon 
land,  would  amount  to  felony  there,  (h)  But  by  ftat* 
1  i  and  12  W.  III.  c.  7,  $  8  and  9.  . « If  any  natural 
born  fubject  commit  any  act  of  hofHHty  upon  the  high 
feas,  againft  others  of  his  Majefty's  fubjects,  under 
colour  of  a  com  million  from  any  foreign  power  ; 
or  if  any  commander  or  mariner  {hall  betray  his  truft, 
and  run  away  with  any  fhip,  boat,  ordnance,  ammu- 
nition or  goods ;  or  yield  them  up  voluntarily  to  any 
pirate  ;  or  bring  any  feducing  mefiage  from  any  pi- 
rate, enemy,  or  rebel  ;  or  confult,  combine,  or  con- 
federate with,  or  attempt  to  corrupt,  any  officer  or 
mariners  to  yield  up,  or  run  away  with,  any  fhip  or 
goods,  or  turn  pirate  ;  or  fhall  lay  violent  hands  on 
his  commander,  to  hinder  him  from  fighting  in  de- 
fence of  his  fhip ;  or  fhall  confine  him,  or  make,  or 
endeavour  to  make,  any  revolt  in  the  fhip,  fhall  be 
adjudged  to  be  a  pirate,  felon,  and  robber,  and  fhall 
fuffer  death  and  lofs  of  lands,  as  a  pirate,  felon  and! 
robber  on  the  fea  ought  to  fuffer,  whether  he  be 
principal,  or  merely  accefTary  by  fetting  forth  fuch 
pirates,  or  abetting  them  before  the  faft,  or  receiving 
or  concealing  them  or  their  goods,  after  it :'  And  the 
ftat.  4?  G.  I.  c.  11,  exprefsly  excludes  the  principals  from 
the  benefit  of  clergy.  By  the  flat.  8  G.  I.  c.  24,  trading 
with  known  pirates,  or  furnifhing  them  with  ftores  or 
ammunition,  or  fitting  out  any  veflel  for  that  purpofe  ; 
or  confederating  or  correfponding  with  them,  or  for- 
cibly boarding  any  merchant  veffel,  though  without 
feizing  or  carrying  her  off,  and  deflroying  or  throwing 

'any 


{a)  Vid.4  Bh  Com.  71.— (b)  1  Ifaivi.  P.  C.  ico. 
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tmy  of  the  goods  overboard*  (hall  be  deemed  piracy; 
and  foch  acceffaries  to  piracy  as  are  defcribed  in  the 
above  ftat.  11  and  12  W.  III.  are  declared  to  be 
principal  pirates,  and  all  pirates  convicted  by  virtue  of 
this  act,  are  made  felons  without  benefit  of  clergy.  Thus 
does  the  ftatute  law  of  England  aid  and  enforce  the 
law  of  nations,  as  a  part  of  the  common  law,  by  inflict- 
ing an  adequate  punifhment  upon  offences  againft  that 
univerfal  law. 

The  ftat.  1  An.  ft.  2,  c.  9,  §4  and  5,  makes  it  a  fim-  The  1  An.  ft.* 
pie  felony  in  any  matter  or  mariner,  wilfully  to  caft  away,  J- 9»  "»ke$  it 
burn,  or  deftroy  any  Hup  to  which  he  belongs,  to  the  troy  any  (hip, 
prejudice  of  the  owner,  or  of  any  merchant  who  Jhall  load  to.  the  Preiu~ 
goods   thereon  ;    and  takes  away  the  benefit  of  clergy  from    owners  of  the, 

fuch  offences,    committed  on    the  high  ft  as.  ftiP  or  goodj 

.    r  o     j  on  board  j  and 

Though   the  lnlurers  are  only  anfwerable  for   loffes    takes      away 

anting  from  the  accidents  and  misfortunes  incident  to  ma-    clergy,  if  com- 
°  J  mitted   at  fea. 

ritime  adventures,   and  not  for  fuch  as   proceed   from   Th      G  . 
contrivance  or  deiign  on  the  part  of  the  infured  5  yet  the    n.      extends 
temptation  to  defraud   infurers  by  the  wilful  and  con-  *of"the  «wn«r 
certed  deftru&ion  of  fhips  and  goods  infured,  in  order    or  mailer  who 
to   give   a   colour   to   fraudulent    claims   for   pretended    (ha,l« .  dfftro/ 

©  *  any  imp  to  the 

loffes,  has  been  found  productive  of  fo  many  evils,  that    prejudice  of  the 
it  became  neceffary  for  the  legiflature  to  interpofe  its   ownc"  of»  or 

J  °  *  underwriters 

authority  to  reftrain  them  :•  And  therefore,  by  ftat.  4  G.  I.    upon  goods. 

c.  12,  §  3,   *  If  any  owner,   captain,  mafter,  mariner,   or 

f  other  officer  of  any  fhip,  fhall  wilfully  caft  away,  burn, 

« or  otherwife  deftroy  the  fhip,   of  which  he  is  owner, 

« or   to   which   he    belongs ;    or    in  any  manner   direct 

« or  procure  the  fame  to  be  done,   to  the  prejudice  of 

*  the  perfon   or  perfons  that  fhall  underwrite  any  poli- 

*  cy  of    infurance   thereon ;    or   of  any   merchant   that 

*  fhall  load  goods  thereon,  fhall  fuffer  death.' 

This  ftatute  having  only  made  this  crime  a   ftmple  The  11  G  I.  c. 

felony,  it  was  found  infufEcient  to  reftrain  the  commif-  »9>  *»k«  aw»y 

fion  of  it,  and  therefore  the  ftat.  1 1  G.  I.  c.  29,  $  6  and  fu^0ffen*™ 

7,  takes  «»  all  «i«.     * 
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7,  take*  *way  from  it  the  benefit  of  clergy*  and  InfliSb 
the  fame  punifhment  on  perfons  guilty  of  the  like  of- 
fence*, <  m&fr  j/rtoif  to  prejudice  any  owner  of  fitch  Jbip  :* 
And  it  further  enaAs  that  if  fuch  offences  be  committed 
within  the  body  of  any  county,  they  ihall  be  tried  in 
the  fame  manner  as  other  felonies ;  if  on  the  high  teas* 
then  according  to  the  directions  of  the  fiat.  28  H. 
VIII.   c<   15. 


CHAP. 
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CHAP.     XIV. 
Of  Abandonment. 

Preliminary  Obfervations. 

T  has  already  been  obferved,  (a)  that'the  term  total  lofs 
does  not  only  fignify  the  abfolute  deftruclion  of  the  22» ata" 
thing  infured,  according  to  its  natural  import ;  but  alfo 
that,  in  legal  and  commercial  language,  it  means  fuch  a 
lofs  or  damage  to  the  thing  infured,  though  it  fpecifically 
remain,  as  renders  it  of  little  or  no  value  to  the  owner.  It 
alfo  means  any  loft  or  misfortune  whereby  the  voyage  is 
loft,  or  become  not  worth  purfuing,  and  the  projected  ad- 
venture fruftrated.  In  fuch  cafes  the  infured  is  entitled  to 
call  upon  the  infurer  as  for  a  total  lofs  :  But  then  he  mud 
abandon ;  that  is,  he  muft  renounce  and  yield  up  to  the 
infurer  all  his  right,  title,  and  claim  to  what  may  be  faved, 
and  leave  it  to  htm  to  make  the  moft  of  it  for  his  own 
benefit.  The  infurer  then  (lands  in  the  place  of  the  in- 
fured, and  becomes  legally  entitled  to  all  that  can  be 
refcued  from  deftruftion.  (b)  The  idea  of  abandonment 
therefore,  prefuppofes  a  total  lofs  in  this  latter  fenfe,  and 
implies  that  fomething  remains  which  may  be  faved,  and. 
which  may  be  given  up,  or  abandoned,  to  the  infurers. — 
For  if  the  infured  could  only  abandon,  in  the  cafe  of  a  to- 
tal lofs,  in  the  ftricl  and  natural  fenfe  of  the  words,  there 
would  be  nothing  to  abandon,  and  abandonment  could 
then  be  only  an  ufclefs  form. 

It  has  been  faid  that  the  practice  of  abandoning  dates  its 
origin  from  the  period   when  the  contract  of  infurance    Wheth«rco€*il 
itfelf  firft  came  into  ufe  ;  (c )  and  yet  it  does  not  feem   ^^     uraocj 
to  be  a  right   which  necefiarily  refults  from  the  nature 

of 

(a)  Sup.     414. — (J)Vid.    Pothitr,   h.    t.   n.    133.      Ord. 

Louis  XIV.  h.  t.  art.  47.     Orel.  B'dboa>  art.  32.     1  Vt%.  98. 

— (r)  Park  143. 

2— V 
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of  the  contract. — Tnat  the  lofs  or  damage  {hould  be  made 
good  by  the  infurer,  who  has  made  himfelf  refponfible, 
is  perfectly  reafonable,  and  conformable  to  the  Ipirit  of 
the  contract.  But  it  "does  not  neceflarily  follow  from 
thence,  that,  in  cafe  of  a  difafter,  he  {hould  be  forced 
to  become  the  proprietor  of  the  (hip  or  goods  infured, 
merely  becaufe  he  was  a  furety  for  their  fafe  arrival  ; 
indeed  the  author  of  Le  Guidon  fays,  that  abandonment 
is  only  to  be  reforted  to  in  extreme  cafes,  (a) 
lt»  protable  It  feems  more  probable  that  abandonment  arofe  from  the 
origin.  practice  of  occafionally  introducing  into  policies  particular 

ftipulations,  that  if  the  thing  infured  (hould  be  fpoiled  or 
greatly  damaged  by  any  of  the  perils  infured  againft,  it 
{hould  be  abandoned  to  the  infurers,  who  fliould  be  there- 
upon obliged  to  pay  the  entire  fum  infured  ;  and  that 
{imply  making  good  the  damage  {hould  not  be  fumcient 
to  difcharge  them  ;  and  ftipulations  like  this,  being  fre- 
quently introduced  into  the  contract,  became  at  length 
the  foundation  of  general  rules,  which  have  been  eftab- 
lifhed  by  pofitive  law  in  fome  countries,  and  adopted  in 
others  as  part  of  the  general  law  of  infurance. 
Whether  it  hat  ^e  this  as  it  may,  it  has  been  thought  that  in  many 
been     carried   inftances  the  practice  of  abandoning  has  been  carried  too 

too  far.  r  *■  ° 

tar  5  and  that  the  mfured  fliould,  in  no  cafe,  be  permit- 
ted to  abandon,  where  the  effects  infured,  or  the  greateft 
part  o£  them,  (till  exift,  and  are  in  the  power  of  the  in- 
fured.    Mr.  Juftice  Buller  feems  to  have  been  of  opinion, 
that  when  this  queftion  firft  came  before  our  courts,   it 
would  have  been  the  wifeft  policy  to  have  determined 
that  the  owners  {hould  in  no  cafe  be  allowed  to  abandon, 
where  the  property  ftill  exifted.  (b)     The  firft  cafe  we  find 
in  our  books  on  the  right  of  abandonment,  came  before 
Lord  Hardwicke  in  the  court  of  Chancery  in  the  year 
1744? ;  and  he,  after  fome  deliberation,  determined  that 
where  a  recaptured  {hip  and  cargo  were  fold  to  pay  the 
falvage,  the  infured  had  a  right  to  abandon  the  furplus,  and 
claim  as  for  a  total  lofs.  (c) 

It 


(a)Le  Guidon,  c.  7,  art.  1. — (b)  Vid.  1    T.   R.  615,  616. 
•(c)  Vid.  Pringley.  Hartley,  3  Atk.  195,  inf.  495. 
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It  muft  be  admitted,  that  the  privilege  of  abandon-  * 

ing  in  every  cafe  which  is  deemed  a  total  lofs  may  fome- 
times  be  liable  to  great  abufe.  Where,  as  in  the  cafe  of 
capture,  the  thing  infured,  and  every  part  of  it,  is  com- 
pletely gone  out  of  the  power  of  the  infured,  it  is  juft 
and  proper  that  he  fhould  recover  at  once  as  for  a  total 
lofs,  and  leave  the  /pes  recuperandi  to  the  infurer,  whe* 
will  have  the  benefit  of  a  recapture,  or  of  any  other 
accident  by  which  the  thing  may  be  recovered.  But  it 
feems,  at  firft  fight,  impolitic,  not  to  fay  unreafonable, 
that  the  owner  of  a  fhip  which  is  ftranded,  (the  captain 
and  crew  being  his  fervants,  on  the  fpot,  and  in  poffeffion 
of  the  fhip  and  cargo,)  fhould  be  at  liberty  to  abandon 
thefe  to  a  number  of  underwriters  who  fometimes  find 
it  difficult  to  act  in  concert,  and  who  have,  perhaps,  no 
means  of  difpofing  of  the  property  thus  thrown  upon  their 
hands,  but  to  the  greateft  difadvantage. 

On  the  other  hand,  it  may  be  truly  faid  that  the  cap- 
tain muft  occafionally  be  the  agent,  not  only  of  the  owners 
or  freighters  of  the  fhip,  but  alfo  of  every  perfon  interefted 
either  in  the  fhip  or  cargo ;  that  he,  m  cafe  of  misfortune, 
is  bound  to  do  the  beft  in  his  power  for  the  benefit  of  all 
concerned  >  and  that,  whether  he  difpofes  of  what  is  faved 
for  account  of  the  infured,  or  the  infurer,  comes  to  the 
fame  thing,  fince  in  both  cafes  the  amount  muft  go  in 
diminution  of  a  total  lofs.  Perhaps,  too,  the  notice  of 
abandonment,  which  may,  in  fome  cafes,  enable  the 
underwriters  to  fuperintend  the  difpofal  of  what  may  be 
faved,  may  fometimes  be  productive  of  very  beneficial 
effects,  in  preventing  frauds. 

In  treating  this  fubject  we  will  confider, 

1.  In  what  cafes  the  infured  may  abandon  ; 

2.  Within  what  time  this  muft  be ; 

3.  The  form  of  the  abandonment ; 

4.  The  effect  of  it ; 

5.  Of  the  ordering  and  difpofal  of  the  effects  aban- 
doned. 

Sect. 
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Seft.   1. 

In  what  Cafes  the  Infured  may  abandon. 

•  The     general  IN  general  it  may  be  laid  down  that,  by  the  law  of 

which*     "die  in^uranceJ  as  under  ftood  in   England,  the  infured  may 

right  of  aban-  abandon  in  every  cafe  where,  by  the  happening  of  any  of 

doning  refti.  ^e  misfortunes  or  perils  infured  againft,  the  voyage  is 

loft,  or  not  worth  purfuing,  and  the  projected  adventure 
is  fruftrated  ;  or  where  the  thing  infured  is  fo  damaged 
and  fpoiled  as  to  be  of  little  or  no  value  to  the  owner  ; 
or  where  the  falvage  is  very  high  ;  or  where  what  is  faved 
is  of  lefs  value  than  the  freight  j  or  where  further  ex- 
penfe  is  neceflary,  and  the  infurer  will  not  undertake,  at 
all  events,  to  pay  that  expenfe,  &c.  (a) 
In  what  cafes        The  ordinance  of  the  marine  of  Louis  XIV.  (b)  which  in 

in  iwT""*   this>  as  in  moft  other  particulars,  is  collected  from  the 

fame  ancient  fources  from  whence  other  countries  have 
drawn  their  principles  of  the  law  of  infurance,  confines 
abandonment  to  thefe  five  cafes;  capture,  fhipwreck, 
ftranding,  arreft  of  princes,  or  the  entire  lofs  of  the  efc&s 
infured.  (c)    % 

Valin  thinks  the  latter  words  mean,  not  an  abfolute  de- 
finition, but  a  general  lofs.  (d) — Pothier  fays  they  mean 
a  total,  or  almojl  total,  lofs.  (e)  This  he  explains  by  fay- 
ing, that  goods  which  are  confiderably  damaged  are  deem- 
ed to  be  goods  loft  ;  and  therefore  when  all,  or  almoft  all 
the  goods  are  in  that  ftate,  it  is  a  total  lofs.  Both  thefe 
authors  cite  Le  Guidon,  which  lays  it  down  that  the  in- 
fured may  abandon  when  there  is  an  average  lofs  or  dam- 
age which  exceeds  half  the  value  of  the  goods  infured, 

or 

(a)  Per  Lord  Mansfield,  in  Mills  v.  Fletcher,  inf.  497. — {b) 
h.  t.  art.  46. — (e)  "  Perte  eniiere  desefets  qflurh." — (</)  "  Perte 
generique  des  effets  qfures,fans  etre  abfolue"  Valin  fur.  art.  19, 
h.  t.  p.  61 . — (e)  "  Perte  totale  ouprefque  totals  des  effets  tiffure*" 
Pothier,' h.  t.  n.  119. 
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or  in  cafe  they  be   fo  damaged  as  not  to  be  worth  the 
freight  or  little  more,  (a) 

Emerigon  objects  to  both  thefe  interpretations!  as  being 
vague  and  uncertain,  and  as  leaving  it  too  much  in  the 
breaft  of  the  judge  to  decide  what  (hall  be  an  entire,  or 
almoft  entire,  lofs,  which,  he  fays,  muft  lead  to  great  doubts 
and  ruinous  litigation. (£) 

By  the  French  law,  the  right  to  abandon  feems  to  de- 
pend On  the  /pedes  of  misfortune .  which  has  happened  ; 
with  us  it  depends  rather  on  the  degree  of  lofs,  fuftained  in 
confequence  of  it. 

Such  are  the  general  principles  upon  which  the  right 
of  abandoning  refts  :  We  will  now  take  a  view  of  the 
cafes  in  which  thofe  principles  have  been  exemplified, 
firjlj  upon  loffes  by  capture,  and  arreft  of  princes  ;  and./*- 
condly,  upon  other  loffes. 

1.  Of  the  right  of  abandoning,  upon  capture,  and  arreft  of 
princes. 

As  capture  and  arreft  of  princes  have  afforded  the  moft 
frequent  occafions  for  abandonment,  fo  moft  of  the  great 
leading  principles  upon  which  the  right  of  abandoning 
refts,  have  been  fully  difcuffed  and  eftablifhed  in  cafes  of 
that  fort. 

Capture  by  an   enemy  or  a  pirate,  or  an  arreft   of  Capture  or  tr- 
princes,  or  even  an  embargo,  is  prima*  facie  a  total  lofs  \   ^tr^/f^i*** 
and  immediately  upon  the  capture,  or  upon  a  mere  arreft,    total  bu. 
or  at  any  time  while  the  fhip  continues  under  detention, 
the  infured  may  ele&  to  -abandon,  and  give  notice  to  the 
infurer  of  his  intention  fo  to  do  ;  and  thus  entitle  himfelf 
to  claim  as  for  a  total  lofs  from  the  infurer.     For,  from 
the  moment  of  the  capture,  the  owners  lofe  their  power* 
over  the  fhip  and  cargo,  and  are  deprived  of  the  free 
difpofal  of  them ;  and,  in  the  opinion  of  the  merchant, 

his 


(a)  "  Le  marchand  chargeur  eft  en  liberte  defaire  afts  ajjureurs 
de  la  propriete  quyil  a  en  la  marchandife  chargee,  lors  et  quand  il 
advient  avarie  qui  excede  ou  endommage  la  moitie  de  la  marchan- 
dife ou  idle  empirance  in  la  marchandife  qu'elle  ne  value  k  fret*  ou 
peu  de  chofe  d*avantaget"  Le  Guidon,  ch.  7,  art.  1. — fb)  Emerig. 
torn.  2,  p.  183. 
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his  right  of  difpofal  being  fufpended  or  rendered  uncer- 
tain, is  equivalent  to  a  total  deprivation,    It  would  there- 
fore be  unreasonable  to  oblige  the  infured  to  wait  the  event 
of  capture,  detention,  or  embargo,  (a) 
Upon  a  wager       There  is  this  difference  between  a  policy  upon  intertfi, 

furcZcannpta-  aIM*  a  wag*r  ^//ry, tnftt  m  *he one cafe  tne  infured  may,  if 
bandon.  he  think  proper,  abandon  the  moment  he  has  notice  of 

a  capture  or  detention,  and  this  will  bind  the  underwri- 
ters, whatever  may  be  the  ultimate  fate  of  the  {hip ;  but  in 
,  the  cafe  of  a  wager  policy  there  can  be  no  abandonment, 

becaufe  the  infured  has  nothing  to  abandon,  (b) 
Bat  a  capture       But  a  capture  or  arreft  does  not  neceffarily,  and  at  all 
or  arreft  doe«   events,  terminate  in  a  total  lofs,  fo  as  to  entitle  the  infured 
tenninatein'a   to  abandon  ;  for  as  he  cannot  abandon  till  he  has  received 
total  lofk  advice  of  the  lofs ;    if,  at  the  time  he  receives  fuch  ad- 

vice, or  before  he  has  elected  to  abandon,  he  receive  ad- 
vice that  the  ftiip  or  goods  infured  are  recovered,  or  are 
in  fafety,  he  cannot  then  abandon  ;  becaufe  he  can  only 
abandon  while  it  is  a  total  lofs,  and  he  knows  it  to  be 
fo  5  not  after  he  knows  of  the  recovery.     Therefore,  if 
a  captured  {hip  be  retaken  and  permitted  to  proceed  on 
her  voyage,  fo  that  Hie  fuffers  but  a  fmall  temporary  in- 
convenience ;    this  would  only  be  a  partial,  and  not  a 
total  lofs.  (c ) 
Neither  does  a        On  the  other  hand,  a  title  to  a  reftitution  upon  a  recap- 
recapture    ne-   ture  jocs  not  necefiarily,  and  at  all  events,  deprive  the  in- 
prive  the  infur-   fured  of  the  right  to  abandon  :  For  if,  in  consequence  of 
ed  of  the  right    fae  capture,  the  voyage   be  loft,  or  not  worth  purfuing  5 

if  the  falvage  be  very  high  j  if  farther  expenfe  be   ne- 
ceffarv,  and  the  iniurer  will  not  undertake  at  all  events 

to 


(a)  Vid.  2  Bur.  696,  fup.  429. — (l>)  Vid.  Lord  Mansfield* % 
judgment  in  Kulen  Kemp  v.  Vtgw%  1  T.  K.  304,  fup.  106. — 
(c )  By  the  law  of  France,  the  ftiip  being  once  captured,  it  is 
always  ;i  total  lofs  ;  and  the  legal  effect  of  it  is  prefumed  to  con- 
tinue, though  the  (hip  be  releafed  or  retaken.  The  recovery  of 
the  goods  infured  is  only  for  the  account  of  the  infurer,  who 
cannot,  under  pretence  that  they  ire  arrived  at  their  port  of 
deftination,  refufe  the  abandonment.  The  recovery  of  the 
goodo  is  merely  in  nature  of  falvage.     Emertg*  torn,  a,  p.  1 83. 
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to  pay  it,  he  may  abandon.' — The  rule  is,  that,  if  the  If  the  thing  in* 

thing  infured  be  recovered  before  any  lofs  is  paid,  the  in-  jj^dj^rw0u" 

fured  is  entitled  to  claim  as  for  a  total  or  a  partial  lofs,  loft  u  paid,  the 

according  to  the  final  event ;   that  is,  according  to  the  £[*  ™a  J°  5^" 

ftate  of  the  cafe  at  the  time  he  makes  his  claim.     There  according    to' 

is  no  vetted  right  to  a  total  lofs,  till  the  infured,  having  a  *'  fioil  cvem' 
right  t6  abandon,  elects  to  do  fo ;  for  he  is  only  entitled 
to  an  indemnity  for  his  lofs  as  it  ftands  at  the  time  of 
the  action  brought,  or  offer  to  abandon. 

But  if,  after  a  total  lofs  has  been  actually  paid,  the  But  if»  ftfter  * 

thing  infured  be  recovered,  the  infurer  cannot  oblige  the  beui  paid,  the 

infured  to  refund  the  money  he  has  received  5  but  he  fhall  ^"g     infur- 

itand  in  the  place  of  the  infured,  and  fo  no  injuftice  is  ered,  the  infur- 

done.  c<*  fl**N  not  ^c 

The  two  following  cafes  are  cited  as  examples  to  mew  fun<fC 

that  though  a  captured  fhip  be  recaptured,  yet  if  the  Though  there 

voyage  be  loft,  the  lofs  will  be  total,  and  the  infured  will  y"if7he  voy- 

have  a  right  to  abandon.  * g*  he  loft,  the 

The  firft  was  the  cafe  of  a  {hip  infured  from  London  to  abandon. 

Bermudas  and  Carolina,  takdn  by  a  Spanijh  privateer,  and    Afliipistakcn, 

•    ,  .  r%  n  M  !  r  •         and      retaken, 

carried  into  Bo/ton  in  America,  where  no  perlon  appearing    and  f0y  in  a 

to  give  fecurity  or  anfwer  for  the  moiety  to  fatisfy  the  fal-  d»ft»t  country 
vage,  Qie  was  condemned  and  fold  in  the  court  of  admiral-  ^^Lmt  for  the 
ty  there.  The  recaptors  had  their  moiety  of  the  proceeds,  felvage,  and 
and  the  furplus  remained  in  the  hands  of  the  officers  of  the  the  pro<jucc  0f 
court. — An  action  at  law  was  brought  upon  the  policy  by  th«  faJct»  re- 
the  infured,  who  obtained  a  verdict  againft  the  underw;  i-  court  0(  1(jmj. 
ter  for  a  total  lofs.  The  underwriter  filed  a  bill  in  Chan-  T*hy  }^cn  • 
eery,  and  moved  for  an  injunction  to  ftay  the  proceedings  may  abandon, 
at  law ;    infifting  that  the  infured  ought  not  to  recover    and  recover  a* 

more  than  the  moiety  of  the  lofs,  as  the  flat.  1 3  G.  II.  c.        

4.  §  1 8,  gave  the  thing  faved  to  the  owner,  who  was  entitled    PringUsMart- 
to  receive  it  from  the  officers  of  the  admiralty  court  ix.  Bo/Ion.    j^^™  «  /ui 
The  infured,  in  his  anfwer,  fwore  that   he  had  offered,    I05- 
and  was  now  willing,  to  relinqui/b  his  intereft  to  the  in- 
furers  for  the  benefit  of  the  fal  vage,  and  would  give  them 
a  letter  of  attorney  to  receive   it. — Lord   Hardivicke  C. 
determined   that    there  was  no  ground  for   an   injunc- 
tion in  this  cafe.     He  faid, — "  At  the  time  of  the  trial, 
the -infured  knew  that  the  fhip  was  retaken. — The  ques- 
tion 
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A  (hip,  after 
throwing  part 
of  her  cargo 
overboard  in  a 
{form,  and  be- 
ing di  fabled 
from  proceed- 
ing on  her  voy- 
age till  refitted, 
is  captured  & 
'her  crew  taken 
out:  3ut  after 
being  8  days  in 
poffeflion  of 
th»  enemy,  is 
recaptured  and 
carried  into  -in 
JEmgHJb  port, 
upon  which  the 
i  nfu  red  give 
notice  to  aban- 
don. Before  the 
Clip  can  be  re- 
fitted, the  reft 
of  the  cargo  is 
fpoilcd  : — This 
is  a  total  lofs, 
and  the  infur- 


tion  arifes  on  the  flat.  IS  G.  II.  with  regard  to  the  fal- 
vage.  It  has  been  faid,  that  there  ought  to  be  only  half 
the  lofs  recovered  on  the  policy ;  and,  as  "to  that,  the  a  A 
has  made  great  alteration  in  the  law  of  nations,  with 
refpeft  to  recaptures.  The  carrying  a  (hip  infra  praftdia 
hoftium,  or  ft  pernoBaverit  with  the  enemy,  makes  it  the 
prize  of  the  recaptor,  as  if  it  had  been  originally  the 
fliip  of  the  enemy ;  but,  by  the  act,  the  recapture  re- 
vefts  the  property  in  the  owner.  If  there  had  been  a 
falvage,  it  muft  have  been  deducted  out  of  the  money 
recovered  under  the  policy ;  but  if  none  came  to  the 
hands  of  the  infured,  the  jury  could  not  take  notice  of 
it.  It  is  uncertain  whether  the  infured  will  receive  any 
thing  of  not :  And  if  any  thing  be  recovered,  he  muft 
have  had  an  allowance  for  his  expenfes  in  recovering  it. 
Therefore,  being  willing  to  relinquifh  his  interefi  in  the  fal- 
vage, he  ought  to  have  recovered  the  whole  money  infured* 
It  would  be  mifchievous  if  it  were  otherwife  ;  for  then, 
upon  a  recapture,  the  infured  would  be  in  a  worfe  fltuation 
than  if  the  fhip  were  totally  loft. 

In  the  fecond  cafe,  two  infurances  were  made,  the  one 
on  the  fhip  David  and  Rebecca,  the  other  on  goods  on  board, 
"  At  and  from  Newfoundland  to  her  port  of  difcharge  in 
"  Portugal  or  Spain,  without  the  Streights,  or  England? — In 
an  action  upon  the  former  policy,  the  plaint  iff  declared  up- 
on a  total  lofs  by  capture  ;  upon  the  latter,  the  declara- 
tion alleged  that  divers  quantities  of  fifh  and  other  mer- 
chandizes, were  put  on  board ;  and  averred  that  one 
fourth  of  the  faid  goods  were  neceflarily  thrown  over- 
board in  a  ftorm,  to  preferve  the  fhip  and  the  reft  of  the 
cargo ;  after  which  jettifon,  the  fhip  and  the  remainder  of 
the  goods,  were  taken  by  the  French. — It  appeared  on 
the  trial,  that  the  fhip  was  taken  on  the  2Sd  of  December 
1756  ,  and  the  matter,  mates,  and  all  the  failors,  except  v 
an  apprentice  and  a  landman,  were  taken  out  of  her  and 
carried  to  France.  The  fhip  remained  in  the  hands  of  the 
French  eight  days,  and  was  then  retaken  by  a  Britifh  pri- 
vateer, and  brought  into  Milford  Haven  on  the  1 8th  of 
January  s  and  immediate  notice  was  given  by  the  infured  t« 

the 
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the  infurers,  with  an  offer  to  abandon.  Before  the  capture,  ed  may  »ban- 
the  (hip,  in  a  silent  ftorm,  was  feparated  from  her  con-  don#__ 
voy,  and  fo  difabled  as  to  be  incapable  of  proceeding  on  G^v.  JPfrJ«r», 
her  voyage,  without  going  into  fome  port  to  refit.  Part  *  Bwr'  3* 
of  her  cargo  was  thrown  overboard  inthe  ftorm,  and  the 
reft  fpoiled,  while  the  (hip  lay  at  Mil/or  J  Haven  after  the 
offer  to  abandon,  and  before  the  (hip  could  be  refitted.— 
Upon  this  cafe,  two  queftions  were  made  ;  1ft.  Whether 
this  was  a  lofs  by  capture  for  which  the  infurers  were  liable. 
2dly.  Whether,  under  all  the  circumftances,  the  infured 
had  a  right  to  abandon  the  fhip  to  the  infurers  after  (he 
was  carried  into  Milford  Haven. — The  court,  upon  great 
confideration,  were  clearly  of  opinion,  that  the  lofs  was 
total  by  the  capture  ;  and  that,  after  the  voyage  was  de- 
feated, the  right  which  the  owner  had  to  obtain  reditu- 
tion  of  the  (hip  and  cargo,  paying  falvage  to  the  recap- 
tors,  might  be  abandoned  to  the  infurers,  after  fhe  was 
brought  into  Milford  Haven. — Lord  Mansfield  delivered 
the  opinion  of  the  court.  The  deciiion  of  the  firft  point 
'lias  been  already  mentioned  in  its  proper  place,  (a)  Upon 
the  fecond  point,  his  Lord/hip  faid, — "  The  Angle  quef- 
tion  upon  which  this  cafe  turns,  is,  whether  the  infured 
had,  under  all  the  circumftances,  an  election  to  abandon 
on  the  18th  of  January.  The  lofs  and  difability  were 
in  their  nature  total  at  the  time  they  happened.  During 
eight  days  the  plaintiff  was  entitled  to  be  paid  by  the  in- 
surer as  for  a  total  lofs  »  and  in  die  cafe  of  a  recapture, 
the  infurer  would  have  ftood  in  his  place.  The  fubfe- 
quent  recapture  is,  at  beft,  a  faving  only  of  a  fmall 
part :  Half  tie  value  mufl  be  paid  for  falvage.  The  dis- 
ability to  purfue  the  voyage  (till  continued.  The  matter 
and  mariners  were  prifoners.  The  charter-party  was  dif- 
folved.  The  freight,  except  in  the  proportion  of- the 
goods  faved,  was  loft.  The  fhip  was  neceflarily  brought 
into  an  Englifb  port.  What  could  be  faved  might  not  be 
worth  the  expenfe  neceffarily  attending  it.    The  fubfe-   AtMetorefli- 

„.  ./       r  ?  tution    anting 

«|uent  title  to  reftitution  anting  from  the  recapture,  at  a   from  recapture 

great   cannot     ta^c 

b  away  a  veiled 

-  - — — —  ■  Tight  to  aban- 

,    xo         ^  doo,  if  the  fhip 

{a)  Sup.  to*.  ^     ^    £ 

perform      ftbfl 
voyage. 
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great  expenfe,  (a)  of  a  fhip  difabled  from  purfuing  her 
voyage}  cannot  take  away  a  right  vefted  in  the  infured  at 
the  time  of  the  capture.  But  becaufe  he  cannot  recover 
for  any  more  than  the  lofs  he  has  fuftained,  he  muft  aban- 
don what  may  be  faved.  The  better  opinion  of  the  books 
fays, — u  Sujficit  femel  extitijfe  amditionem>  ad  benefictum  ajfe- 
"  curatoriy  de  amiffione  navis ;  etiatn  quod  fo/tea  Jequeretur 
cc  recuperatio :  Nam  per  talem  recuperationem  non  poterit  pra- 
"judicari  ajpcuratio"  (b)  I  cannot  find  a  fingle  book, 
ancient  or  modern,  which  does  not  fay  that,  in  cafe  of 
a  fhip  being  taken,  the  infured  may  demand  as  for  a  total 
The     hrfured   ^fs  amj   abandon.     What   proves  the  proportion  moft 

may     abandon  r  *      * 

•ponamcrear-   ftrongly  is,  that  by  the  general  law,  he  may  abandon  in 
reO ;  or  cmbar-  ^  cafe  mereiy  0f  arreft,  or  an  embargo,  by  a  prince  not 

act  an  enemy,   an  enemy,  (c)    Pofitive  regulations  in  different  countries, 

have  fixed  a  precife  time  before  the  infured  ihould,  in  that 
cafe,  be  at  liberty  to  abandon.  The  fixing  a  precife  time 
proves  the  general  principle.  Every  argument  holds 
ftrongly  in  the  cafe  of  the  other  policy,  with  regard  to  the 
goods.  The  cargo  was,  in  its  nature,  perifhable,  des- 
tined from  Newfoundland  to  Spain  or  Portugal ;  and  the 
voyage  was  as  abfolutely  defeated,  as  if  the  fhip  had  been 
wrecked,  and  a  third  or  fourth  of  the  goods  faved.  No 
capture  by  the  enemy  can  be  fo  total  a  lofs  as  to  leave  no 
poffibility  of  recovery.  If  the  owner  himfelf  fhould  re- 
take at  any  time,  he  will  be  entitled ;  and  by  the  flat.  29 
G.  II.  c.  54,  J  24,  if  an  Englijh  fhip  retake  at  any  time, 
before  the  condemnation  or  after,  the  owner  is  entitled 
to  reftitution,  upon  dated  falvage.  This  chance  does  not 
fufpend  the  demand  upon  the  infurer  for  a  total  lofs  :  But 
juftice  is  done  by  putting  him  in  the  place  of  the  infured, 
in  cafe  of  a  recapture.  In  queftions  on  policies,  the  na- 
ture-of  the  contract,  as  an  indemnity  and  nothing  elfe,  is 
always  liberally   confidered.     There  might   be  circum- 

ftances, 


(a)  By  29  G.  II.  c.  34,  §  2,  a  moiety  of  the  value  of  the 
captured  fliip  was  given  to  privateers,  if  the  prize  was  above 
96  hours  in  the  po/Teffion  of  the  enemy.  But  now  by  33  G. 
III.  c.  66,  §  42,  the  falvage  in  all  cafes  of  recapture,  bjpri* 
vatcert,  is  fixed  at  onefixth. — (b)  Roccus,  n.  66. — (e)  Vid.  fup. 
434- 
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ftances,  under  which  a  capture  would  be  but  a  fmall  tern-  When  the  cap- 
porary  hindrance  to  the  voyage  5  perhaps  none  at  all :  As  ^J6  PJ°VC3  but 
if  a  {hip  were  taken,  and,  in  a  few  days,  efcaped  en-  rary  hindrance, 
tire,  and  purfued  her  voyage.     There  are  circumftances   the      "^"d 

*  *  '    °  cannot     aban- 

under  which  it  would  be  deemed  an  average  lofs :  If  a   don. 
captured  (hip  be   immediately  ranfomed  (a)  by  the  maf-  £f  ^ .    thc 
ter,  and  purfue  her  voyage :  there,  the  money  paid  is  an   diatdyranfom- 
average  lofs.     And  in  all  cafes  the  infured  may  choofe  not   ^  ^  pur~ 
to  abandon,  (b)     In  the  fecond  part  of  the   ufages  and   age. 
cuftoms  of  the  fea,   (a  tranflation  from  the  French,)  a  The  infured  U 
treatife  is  inferted  called  Le  Guidon,  in  which,  after  men-  Z^^L 
tioning  the  right  to  abandon  upon  a  capturejjVt  is  added, 
"or  any  other  fuch  difturbance  as  defeats  the  voyage  5   Sn^JJ/Jj"! 
or  makes  it  not  worthwhile,  or  not  worth  the  freight,   age  be  defeated 
to  purfue  it."  (c)    I  know  that,  in  late  times,  the  privi-  ^r?^g7mh 
lege  of  abandoning  has  been  reftrained  for  fear  of  letting 
in  frauds  :  And  the  merchant  cannot  elect  to  turn  what,  But  he  cannot, 
at  the  time  when  it  happened,  was  in  its  nature,  but  an  ba^onina    *" 
average  lofs,  into  a  total  one,  by  abandoning.     But  there   turn  a  partial 
is  no  danger  of  fraud  in  the  prefent  cafe.     The  lofs  was 
total  at  the  time  it.  happened ;  and  continued  total,  as  to 
the  deftruclion  of  the  voyage.     Nothing  could  be  recov- 
ered,   but   upon  payment  of  more  than  half  the  value, 
including  the  cofts.     What  could  be  faved  of  the  goods 
might  not  be  worth  the  freight,  for  fo  much   of  the 

voyage 


(0)  Since  this  judgment  was  delivered,  die  ranfoming  of 
{hips  captured  by  the  enemy  has  been  prohibited  by  flat.  22  G. 
III.  c.  35,  fup.  432. — (b)  Le  Guidon,  ch.  7,  art.  1,  fays  that 
abandonment  depends  on  the  will  of  the  infured,  who  may  refort 
to  it  as  an  extreme  remedy. — (e)  The  paiiage  in  Le  Guidon  to 
which  his  lord/hip  alludes,  c.  7,  §  1,  is  in  thefe  words :  "  II  eft 
en  liberte  au  roarchand  chargeur  faire  deiau  a  fes  aiTureurs, 
c'eft  a  dire,  quitter  et  delauTer  {ts  droits,  noms,  raifons,  et  ac- 
tions, de  la  proprietc  qu'il  a  en  la  marchandiie  chargce,  dont 
il  eft  aiTeurc,  lors,  et  quand  il  advient  naufrage  du  tout  ou  de 
partie,  ou  bien  avarie  qui  excede  ou  endommage  la  moitie  de 
la  marchandife,  quand  il  y  a  prife  d'amis  ou  d'ennemis,  arreft 
de  prince,  ou  autre  tel  diftourbier  en  la  navigation ;  ou  telle 
empirance  en  la  marchandife,  qu'il  n'y  ait  moyen  l'avoir  fait 
naviger  a  fon  dernier  rcfte,  ou  qu'elle  ne  valut  lefret,  ou  feu  de 
cbofe  d'avantage." 
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voyage  as  they  had  gone  when  they  were  taken.  The  car* 
-go,  from  its  nature,  imift  have  fold  where  h  was  brought  in. 
The  lofs,  as  to  the  {hip,  could  not  be  eftimated,  nor  the 
felvage  of  half  be  fixed,  by  a  better  meafure  than  a  fale. 
In  fach  a  cafe,  there  is  no  colour  to  fay  that  the  infured 
might  not  difentangle  himfelf  from  unprofitable  trouble 
and  further  expenfe,  and  leave  the  infurer  to  fave  what 
he  could.  It  might  as  well  be  argued  that  if  a  (hip  which 
had  funk,  was  weighed  up  again,  at  a  great  expenfe,  the 
crew  having  perifhed,  the  infured  could  not  abandon, 
nor  the  infurer  be  liable,  becaufe  the  body  of  the  (hip 
was  faved.^ 
It  »  not  uni-  In  the  above  cafe  Loud  Mansfield  declared,  "that  he 
that  becaufe  a  could  not  find  a  Jingle  book,  ancient  or  modern,  which  did  not 
ihip  has  oocc  Jay  that,  in   cafe  of  a  Jhip  being  taken,  the    infured    may 

the  "infured  ^^^  as  fi9"  a  Ma^  tfs>  an^  abandon. — The  unqualified 
may  abandon  terms  in  which  this  is  exprefled,  foon  gave  rife  to  a  notion 
afterwards,        ^at  ^e  immediate  confequence  of  a  capture  was  a  change 

of  property  in  the  thing  infured,  which  vefted  in  the  in- 
jured a  right  to  abandon  when  he  pleafed  ;  and  that  he 
could  not  be  divefted  of  this  right  by  any  fubfequent  event. 
—That  Lord  Mansfield  did  not  mean  to  be  thus  under- 
ftood  is  obvious  from  the  whole  of  his  judgment  in  that 
cafe.  But  another  cafe  foon  after  occurred  which  afforded 
him  an  opportunity  of  explaining  his  own  meaning  in  that 
judgment,  and  of  fettjing  and  ascertaining  thofe  principles 
of  law  which  have  governed  all  the  cafes  to  which  they 
were  applicable,  from  that  time  to  the  prefent. 
The   rule    is        In  this  cafe  it  was  fettled,  after  folemn  argument,  and 

thine  infured  uP°n  &***  confideration,  that  if  the  thing  infured  be  re- 
he    recovered  covered  before  any  lofs  is  paid,  the  infured  can  only  be 

^wSd^e  hi-  entltled  to  a  total  or  a  partial  lofs,  according  to  the  final 
fured  is  only  event.  This  agrees  with  Roccus,  who  puts  this  queftion  : 
partial  or  ?  tot  — AJfecnrator  qui  jam  folvit  aflimationem  mercium  deperdita* 
tal  lofs,  accord-  rum,  ft  pojlea  ditla  merces  appareant  et  recuperate  Jxnt,  an 
event!     *  &$*  cogere  dominum  ad  accipiendas  illas,  et  ad  reddendem 

ftbi  aflimationem  quam  dedit  /'—To  this  queftion  he  anfwers 
thus  :    Diflingue  :    Ant  merces,  aut  aliqua  pars  ipfarum  ap- 

pareant, 
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poreant,  et  rejtkui  pojfint  ante  folutionem  a/limatiouis  ;  et  tunc 
tenetur  dominus  mercium  Mas  recipere,  et  pro  ilia  parte  tner- 
cium  apporentium  liberabitur  afftcurator :  Nam  qui  tenetur  ad 
certam  quantitatem  refpeclu  certa  Jpeciei,  Jamb  iilamf  libera- 
tun  Et  etiamy  quia  contractus  ajfecurationis  ejt  conditionally 
fcUicetyft  tnerces  deperddntur :  Non  autem  dicuntur  deper- 
ditayft  pofteay  reperiantur*  Verum>ji  tnerces  non  appareant 
in  ilia  priftina  bonitate,  aliter  Jit  ajlimatio  ;  non  in  totum,  fed 
prout  tunc  valenU  Aut  vero  pojl  folutam  aflimationem  ab  ajfe- 
curatore  compareant  merces,  et  tunc  efi  in  eleclione  mercium 
ajfecurati,  vel  recipere  merces  vel  retinere  pretium.  (a) 

The  cafe  above  alluded  to,  was  an  infurance  on  the  fhip   A  ft'P  "  caP- 
Ss/oy,  valued  at  12001.   and  goods  on  board,  from  Virginia   the  hands  but 

to  London The  fhip  failed  on  the  28th  of  March  1 760,   thc   ™**  »n<* 

from   Virginia  for  London,  and  on  the  6th  of  May  was   out  of  her.  Af- 
captured  by  a  French  privateer.     The  captain  and  fix  men   JCT  ■  7  <ky«>  fl»« 

1  r     1       rt  .  ,it  1  w      recaptured 

were  taken  out  of  the  Imp,  and  only  the  mate  and  one  and  fcnt  into 

man  left  on  board.     The  French  put  a  prize-mafter  and  an        Engiijb 

feveral  men  on  board  to  carry  the  (hip  to  France :  but  in  arrrres  a  month 

-  the  way  thither,  (he  wasjetaken  on  the  23d  of  May  by  *****  the  cap- 

_      ,.-  r  nm    _  1    r        ■  Di       turc:  Yet,  the 

an  Enghjb  man  of  war  oft  Bayonne,  and  lent  into  rly-  v«yage  not  he- 

mouthy  where  fhe  arrived  the  6th  of  June.     The  plaintiff,  {?*£*» **  m' 

at  Hull,  as  foon  as  he  was  informed  of  what  had  befallen  be  allowed  to 

his  fhip,  wrote  on  the  28d  of  June  to  his  agent  in  Lon-  a1ba"d.°»  «ft«r 

j  .  1         ,   r      .  1  i_        1   •     -is?   j-j    thc^"P»  am- 

don  to  acquaint   the   defendant,   "  that  the  plaintiff  did   val. 
<c  from   thence   abandon   to  him  his  intereft  in  the  faid    _.  T. 

Hamilton         T. 

wfhip  as  to  the  100 1,  infured  by  the  defendant." — The    jww«,  %  Bur. 
agent,  on   the  26th  of  June,  acquainted  the  defendant    "98>     *  *** 
with  the  offer  to  abandon,  to  which  the  defendant   an- 
fwered,  "  that  he  did  not  think  himfelf  bound  to  take  to 
"  the  fhip ;  but  was  ready  to  pay  the  falvage,  and  all 
"  other  lories  and  charges  that  the  plaintiff  had  fuftained 
"by  the  capture." — On  the   19th  of  Augufl  the  fhip, 
which  had  fuftained  no  damage  by  the  capture,  was  brought 
to  London  by  order  of  the  owners  of  the  cargo  and  the    . 
recaptors,  and  the  whole  cargo  delivered  to  the  freighters, 
who  paid  the  freight  without  prejudice. — The   queftion 

on 


(a)  Roccus,  h.  t.  a.  o>  50. 
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on  this  cafe  was,  whether  the  plaintiff,  on  the  26th  of 
Juney  had  a  right  to  abandon,  and  to  recover  as  for  a 
total  lofs. — The  court  determined  that  he  had  no  right 
to  abandon,  and  that  he  could  recover  as  for  average 
lofs  only. — Lord  Mansfield,  in  delivering  the  opinion 
of  the  court  faid, — «  The  plaintiff  has  averred  in  his 
declaration,  as  the  bafis  of  his  demand  for  a  total 
lofs,  that)  by  the  capture,  the  Jbip  became  wholly  loft  U 
him.  The  general  queftion  is,  whether  the  plain- 
tiff, who,  at  the  time  of  his  action,  brought  at  the  time 
of  his  offer  to  abandon,  and  at  the  time  of  his  being  firft 
apprized  of  any  accident  having  happened,  had  'only,  in 
truth,  fuftained  a  partial  lofs,  ought  to  recover  as  for  a 
total  one.  In  fupport  of  the  affirmative,  the  counfel  for 
the  plaintiff  infifted  upon  the  four  following  points  : 
1,  That,  by  the  capture,  the  property  was  changed*  and 
therefore  the  lofs  total  forever  :  2,  If  the  property  was 
not  changed,  yet  the  capture  was  a  total  lofs  :  S,  That 
when  the  {hip  was  brought  into  Plymouth,  particularly  on 
the  26th  of  June,  the  recovery  was  not  fuch  as,  in  truth, 
changed  the  total,  into  an  average,  lofs  :  4,  Suppofing  it 
did,  yet  the  lofs,  having  once  been  total,  a  right  defied  in 
the  infured  to  recover  the  whole,  upon  abandoning  ; 
which  right  could  never  afterwards  be  divefted,  or  taken 
By  the  marine   from  him,  by  any  fubfequent  event. — As  to  the  Jirft  point ; 

my  'wM^not   ^  ^  cnange  °f  property  was  at  all  material,  as  between 
changed  by  the   the  infurer  and  the  infured,  it  would  not  be  applicable 

tCT 'wndemna"   t0  tae  Pre^ent  ca^e  >    becaufe  by  the  marine  law  received 
tion.  But  fince    and  practifed  in  England,  there  is  no  change  of  property, 

34  die  ^us  *  J-  *a  t^ie  ca^e  °^ a  caPture>  tiN  condemnation  5  and  now  by  the 
Uminii  contin-  a&  of  parliament,  (a)  in  cafe  of  a  recapture,  the  jus 
ues  or  ever.  pofffitninii  continues  for  ever.  Many  writers  argue,  be- 
tween the  infurer  and  the  infured,  from  the  diftinclion, 
whether  the  property  was,  or  was  not,"fo  changed  by  the 
capture,  as  to  transfer  a  complete  right  from  the  enemy 
to  a  recaptor,  or  neutral  vendee,  againft  the  former 
owner.  But  arbitrary  notions  concerning  the  change 
of  property  by  capture,  as  between  the  former  owner 

and 

» 
(a)  29  G.  II.  c.  34,  §  24. 
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and  recaptor  or  vendee,   ought  never  to  be  the  rule  of 
deciiion,  as  between  the  infurer  and  infured,  upon   a 
contract  of  indemnity,  contrary  to  the  real  truth  of  the   While  the  fhip 
faft.     And  therefore  I  agree,  upon  the  fecond  point,  that,  jfr^J^* 
by  the  capture,   nuhile  it  continued,  the   fhip  was  totally  {he  it  confider- 
loft ;    but  it  mult  be  admitted  that  the  property,  in  cafe   ^ft  "yITX 
of  recapture,   never  was  changed,  but  returned  to  the   property  U  not 
former  owner. — The  third  point  depends,  as  every  quef-    ^j^f,,  JJ* 
tion  of  this  kind  muft,  upon  the  particular  circumftances.    original  owner 
It  does  not  necejfarily  follow  that,  becaufe  there  is  a  re-   JJJJJ?  *  recap, 
capture,  therefore  the    lofs  ceafes  to  be  total.     If  the   Bat  a  recap- 
voyage  be  abfolutely  loft,  or  not  worth  purfuing  :  If  the   ^UcaT8  "** 
falvage  be  very  high :  If  further  expenfe  be  neceflary :  If  vent  the  loft 
the  infurer  will  not  engage,  at   all  events,  to  bear  that   **"* tou^ 
expenfe,  though  it  mould  exceed  the  value,  or  fail  of  In  what  cafes  a 
fuccefs :    Under  thefe,   and  many  other  like  circumftan-  j^toT^totaL 
ces,   the  infured  may  difentangle  himfelf  and  abandon, 
notwithftanding  there  was  a  recapture.     The  Guidon,  (a) 
amongft  other  inftances  of  a  total  lofs,  where  the  infured 
may    abandon,  fays,   "  If  the  damage  exceed  half  the  value 
of  the  thing  infured  ;  or  if  the  voyage  he  loft)  or  fo  interrupted 
that  the  purfuit  of  it  is  not  worth  the  freight!9     But,  in  the 
prefent  cafe,  the  voyage  was  fo  far  from  being  loft,  that 
it  had  met  with  only  a  fhort  temporary  obftruftion ;  the 
fhip  and  cargo  were  both  fafe ;   the  expenfe  incurred  did 
not  amount  to  near  half  the  value ;   and  when  the  offer 
was  made  to  abandon,   the   infurer  undertook  to  pay  all 
charges  and  expenfes  which  the  infured  mould  be  put  to 
by  the  capture.     The  only  argument  to  fhew  that  the  lofs 
had  not,  upon  the  recapture,  ceafed  to  be  total,  was  built 
upon  a  miftaken  fuppofition,  that  the  recaptor  had  a  right 
to  demand  a  fale,  and  to  put  a  ft  op  to  any  further  pros- 
ecution of  the  voyage.     But  that  is  not  fo.     The  prop-   Upon  a  reap- 
er ty  returns  to  the  owner,  pledged  to  the  recaptors  for   ^  reniroTt© 
the  amount  of  the  falvage.     Upon  paying  this  he  is  en-  the      original 
titled  to  reftitution.  {b)     The  recaptor  in  this  cafe  had  no  SJSftJJ 
right  to  fell  the  fhip.     If  they  had  differed  about  the  val- 
ue, the  court  of  admiralty   would  have  ordered  a  com- 

-    miffion 


{a)  Ch.  7,  $  i.—(l)  Vid.  29  G.  II.  c.  34. 
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miflion  of  appraifement.  It  was  the  intereft  of  all  par- 
ties that  the  fhip  fhould  forthwith  proceed  to  London* 
Had  the  recaptor  oppofed  it,  or  affefted  delay,  the  court 
of  admiralty  would  have  made  an  order  for  bringing  her  to 
her  port  of  delivery,  upon  reasonable  terms.  There- 
fore it  is  clear  that,  on  the  26th  of  June,  the  fhip  had 
fuftained  no  other  lofs  than  a  fhort  temporary  obftru£tion, 
and  a  charge  which  the  defendant  offered  to  pay. — As  to 
the  laft  point :  The  plaintiff's  demand  is  for  an  indemnity. 

STt m  tiro  **is  aaion»  tllen>  muft  be  f°unded  on  the  nature  of  his 
been    a    total   damnification,  as  it  really  was,  at  the  time  of  the  a&ion 

J?ft»yctthcin"  brought.  It  is  repugnant,  upon  a  contract  of  indemnity 
bandon  after  to  recover,  as  for  a  total  lofs,  when  the  final  event  has 
det^ncdhto  determined  t^iat  *e  damnification  is,  in  truth,  an  average 
be  only  a  par-   lofs.     Whatever  undoes  the  damnification,  in  whole  or 

^al  kf^th1  th!  "*  Part'  mu^  °Perate  upon  the  indemnity  in  the  fame  de- 
tion    brought,   gree.     It  is  a  contradiction  in  terms  to  fay  that  an  action 

will  lie  for  an  indemnity,  when,  upon  the  whole  event, 
no  damage  has  been  fuftained.* — To  iiluftrate  this,  he 
By  the  common  put  the  cafe  of  an  action  of  wafte  brought  againft  a 
wmnoiufup1.  tenant,  after  he  had  repaired  ;  (a)  and  of  an  action 
on  an  indemni-  brought  by  a  furety,  fued  to  judgment  againft  his  princi- 
the  afiioh  Pa*>  a^ter  ^e  principal  had  paid  the  debt  and  cofts,  and 
brought,     the   entered  fatisfattion  on  record  j  to  (hew  that,  by  the  com- 

bccn7 repaired!  mon  ^aW|  t^ie  *nJul7  being  repaired  before  the   a£tion 

brought,  is  an  anfwer  to  the  action.  He  then  faid ; — 
There  is  no  «  But,  in  the  prefent  cafe  the  notion  of  a  vefted  right  in 
recovc/af  fo^a  t^ie  plaintiff  to  fue  as  for  a  total  lofs,  before  the  recapture, 
total  lofs,  till  is  only  fictitious  and  not  founded  in  truth  :  For  the  infured 
having  a  righc  *s  not  obliged  to  abandon,  in  any  cafe.  He  has  an  elec- 
to     abandon,    tion.     No  right  can  veft,  as  for  a  total  lofs,  till  he  has 

made  that  election.  He  cannot  elect  before  advice  is  re- 
ceived of  the  lofs ;  and  if  that  advice  (hews  the  peril  to  be  * 
over,  and  the  thing  infured  in  fafety,  he  cannot  elect  at  all  \ 
becaufe  he  has  no  right  to  abandon  when  the  thing  is  fafe. 
Writers  upon  the  marine  law  are  apt  to  embarrafs  general 
principles  with  the  ppfitive  regulations  of  their  own  coun- 
try: 


(<j)  Vid.  Q>.  Lit.  5£,  a, 
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try  :  But  they  feem  all  to  agree  that,  if  the  thing  be  re-  ft  tn*  thing  in- 
covered  before  the  money  is  paid,  the  infured  can  only  be  c™£[  befor^the 
entitled  according  to  the  final  event,  (a)— In  the  cafe  of  lofs  is  paid,  tte 
Spencer  v.  Franco,  (*)  though  upon  a  imager  policy,  the  j^^  °£ 
lofs  was  held  not  to  be  total,  after  the  return  of  the  fhip  cording  to  the 
in  fafety  ;  though  fhe  had  been  feized,  and  long  detained  tvttitm 

by  the  King  of  Spain,  in  a  time  of  actual  war — In  the    covered  after^ 
cafe  of  Pole  v.  Fitzgerald,  (c)  though  upon  a  wager  pol-  f°?g  detention* 
icy,  the   majority  of  the  judges,   and   the   Houfe    of  Joft.'eTen  upon 
Lords  held  there  was  no  total  lofs  5  the  fhip  having  beei  a  wager  policy 
reftored  before  the  end  of  the  four  months,  the  time  for* 
which  fhe  was  infured. — The  prefent  attempt  is  the  firft 
that  was  ever  made  to  charge  the  infurer,  as  for  a  total 
lofs,  upon  an  intereft  policy,  after  the  thing  was  recov- 
ered :     And  it  is  faid,  the  judgment'  in  Gofs  v.  W&hers 
gave  rife  to  it." — Here  he  recapitulated  the  grounds  of 
the  judgment  in  that  cafe,  (d)  and  proceeded   thus, — 
"  But  it  is  faid  that  though  the  cafe  of  Gofs  v.  Withers 
was  entirely  .different,  fome  part  of  the  reafoning  war- 
ranted the  proportion  now  inferred  by  the  plaintiff  from 
it.    The  great  principle  relied  upon  was,  that,  as  between 
the  infurer  and  infured,  the  contract  being  an  indemnity, 
the  truth  of  the  facts  ought  to  be  tegarded  \   and  there- 
fore there  might  be  a  total  lofs  by  a  capture,  which  could 
not  operate  a  change  of  property  ;  and  a  recapture  fhould 
not  relate  by  fiction,  like  the  Roman  jus  poflliminil  as   if 
the  capture  had  never  happened,  unlefs  the  total  lofs  was 
in  truth  recovered.'    This  reafonirig  proved,  i  converjbf 
that  if  the  thing,  in  truth  was  fafe,  no  artificial  reafoning 
fliall  be  allowed  to  fet  up  a  total  lofs.     The  words  quoted   AbaflaeeiiitlW 
at  the  bar  were  certainly  ufed,  (e)  "  that  there  is  no  book,  judgment     of 
*<  ancient  or  modern,  which  does  nbt  fay  that,  in  cafe  of  mQ^tiiru 
*c  the  fhip  being  taken,  the  infured  may  demand  as  for  a 
u  total  lofs,  and  abandon.'*    But  the  proportion  was  ap- 
plied to  the  fubjeft  matter,  and  is  certainly  trtie,  provided 
the  capture,  or  the  total  lofs  occaCoxled  thereby,  continue 

to 
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to  the  time  cf  abandoning,  and  bringing  the  a&im.     The  cafe 
then  before  the  court  did  not  make  it  neceffary  to  fpecify 
all  the  reftriftions.     But  I  will  read  to  you  verbatim,  fronv 
my  notes  of  the  judgment  then  delivered,  what  was  (aid, 
to  prevent  any  inference  being  drawn  beyond  the  cafe  then 
determined." — Here  he  read  feveral  paffages  from  his  ar- 
gument in  Gofs  v.  Withers,  which  is  fully  fet  forth  in 
the  foregoing  account  of  that  cafe,  and  then  proceeded  5 
— «  From  this  way  of  reafoning  it  by  no  means  followed, 
that  if  the  fhip  and  cargo  had,  by  the  recapture,  been 
brought  ,fafe  to  the  port  of  delivery,  without  having  fu£- 
tained  any  damage   at  all,  the  infured  might  abandon. 
But  without  dwelling  longer  upon  principles  or  autho- 
rities, the  confequences  of  the  prefent  que/Hon  are  de- 
Whcn  the  (hip  cilive.     It  is  impoffible  that  any  man  fhould  defre  to  aban- 
^gC"d  n^   don>  in  a  cafe    circumftanced  like  the  prefent,  but  for 
loft,  the  infur-   0ne  of  two  reafons :   Either  becaufe  he  has  over-valued  ; 
b^peVmit^cdlo  or  becaufe  the  market  has fallen  below  the  original  price. 
abandon*  The  only  reafons  which  can  make  it  the  intereft  of  the 

party  to  defire  to  abandon,  are  conclufive  againft  allowing 
it.  If  the  valuation  be  true,  the  plaintiff  is  indemnified 
by  being  paid  the  charge  he  has  been  put  to  by  the  cap- 
ture. If  he  has  over-valued,  he  will  be  a  gainer,  if  he 
be  permitted  to  abandon  ;  and  he  can  only  defire  it  be- 
caufe he  has  over-valued.  This  was  avowed  upon  the 
firft  argument ;  and  that  very  reafon  is  conclufive  againft 
The     infurer  its  being  allowed.       The  infurer,    by  the    marine  law, 

ought  never  to       -    .  ,    -  _       r  .     . 

pay  lefs  than   ought  never  to  pay  lefs,  upon  a  contract  of  indemnity, 
the  Wv*  of  the   than  the  value  of  thfe  lofs  ;   and  the  infured  ought  never 

fo£s,northe  in-  .  m,        e         .-   t  ;? 

fared  receive  to  *eceive  more,  lnererore,  if  there  were  occanon  to  re- 
mote, fort  to  that  argument,  the  confequence  of  the  determi- 
nation would  alone  be  fufficient  upon  the  prefent  occa- 
fion.  But,  upon  principles,  this  action  could  not  be  main- 
tained as  for  a  total  lofs,  if  the  queftion  were  to  be  judged 
by  the  ftri&eft  rules  of  the  common  law  :  Much  lefs  can 
it  be  fupported  for  a  total  lofs,  as  the  queftion  ought  to 
be  decided  by  the  large  principles  of  the  marine  law,  ac- 
cording to  the  fubftantial  intent  of  the  contraA,  and  the 
real  truth  of  the  faft.    The  property,  and  daily  nego- 

ciations 


.  ..> 
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ciations  of  merchants  ought  not  to  depend  upon  fubtleties   Queftionsof  in- 
and  niceties ;  but  upon  rules  eafily  learned  and  eafily  re*  furancc  &«>ld 

*  .  '  oot  depend  up- 

tained ;  becaufe  they  are  the  dictates  of  common  fenfe,   on    fubtleties, 
drawn  from  the  truth  of  the  cafe.     If  the  queftion  depend   fc*  °?  plfift 

and  cafy  roles* 

upon  the  fact,  every  man  can  judge  of  the  nature  of  the   the  dilute*  of 
lofs,  before  die  money  be  paid  :  But,  if  it  depend  upon   commo°  *«■*■• 
fpeculative  refinements,  from  the  law  of  nations,  or   the 
Roman  jus  poflliminu,  concerning  the  change,  or  revetting, 
of  property  j  no  wonder  merchants  are  in  the  dark,  when 
dotlors  have  differed  upon  the  fubject  from  the  beginning, 
and  have  not  yet  agreed.— To  obviate  too  large  an  infer- 
ence being  drawn  from  this  determination,  I  defire  it 
may  be  underftood,  that  the  point  here  determined  is, 
That  the  plaintiff  upon  a  policy  can  only  recover  an  indemnity 9  The      iofared 
according  to  the  nature  of  his  cafe,  at  the  time  of  the  acliom   can  <»}7  «"«<>▼- 
broughty  or9  of  mop,  at  the  time  of  bis  offer  to  abandon.     We   ty  for  his  iofs 
give  no  opinion,  how  it  would  be,  in  cafe  the  fliip  and  J?  ***  **%  °* 
goods  were  reftored  in  fafety  between  the  offer  to  abandon  brought,  or  ©f- 
and  the  action  brought,  or  between  the  commencement   f<cr  t0  abandon- 
of  the  action  and  the  verdict :  And  particularly  I  defire   if  after  a  total 
that  it  may  not  be  inferred,  that  in  cafe  the  fhip  or  goods  lo1?,  h"  h!j*? 
fhould  be  reftored,  after  the  money  is  paid  as  for  a  total  lofs,   be  reftored,  the 
the  infurer  could  compel  the  infured  to  refund  the  money  m{ur**  .  ,(hal] 

*  r  J     not  be  obliged 

and  take  the  fhip  or  goods.  That  cafe  is  totally  different  to  refund, 
from  the  prefent,  and  depends  throughout,  upon  different 
reafons  and  principles  Here,  the  event  had  fixed  the 
lofs  to  be  an  average  lofs  only,  before  the  action  brought, 
before  the  offer  to  abandon,  and  before  the  plaintiff  had 
notice  of  any  accident  \  confequently  before  he  could 
make  an  election.  Therefore,  under  thefe  circumftan- 
ces,  we  are  of  opinion  that  he  cannot  recover  for  a  total 
lofs,  but  for  an  average  lofs  only  ;  the  amount  of  which 
is  afcertained  by  the  jury. — The  judgment  rouft  be  entered 
up  as  for  the  average  lofs  ftated  in  the  cafe  j"  viz.  10  L 
per  cent. 

The  following  cafe  will  fhew  that  if,  upon  a  recapture,  if  0pon  a  re* 
the  captain  find  that  the  voyage  cannot  be  purfued,  and.  caPtu.rc  t{jc 
acting  fairly  for  the  benefit  of  all  concerned,  he  fell  the  fhip'and  cargo* 
(hip  and  cargo  to  pay  the  falvage,  and  thereby  put  an  end  f*ftbci^8  jthe 

to  for  all  concern- 
ed; the  infur- 
ed may  aban- 
don. 


• 
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to  the  voyage  ;  the  infured  may  abandon,  and  recover  as 

for  a  total  lofs. 
A    lhi»    *n4        ^  ^"P  zxl^  freight  were  infured  from  Montferrat  to  Lcn- 
^oodt  are  cap-   don  : — The  fhip  was  taken  on  her  voyage  on  the  23d  of 
captured    and   May  by  two  American  privateers,   who  took  the  captain 
out  in  poffcf-   ^d  all  the  crew,  and  part  of  the  cargo   (which  confifted 

tain,°who  "d^  °^  fogars,)  out  °f  ^er  >  a*1*1  al^°  to°k  away  the  rigging, 
pofes  of  both  She  was.  afterwards  retaken  and  carried  into  New  Tori% 
end  tothc  voy^  where  the  captain  arrived  on  the  23d  of  Junex  and,  taking 
age ;  and  in  poffeffion  of  the  fhip,  found  that  part  of  what  had  been  left 
to  the*  bea  of  OXi  board  of  the  cargo,  was  wafhed  overboard \  that  57 
his    judgment   hogfheads  of  what  remained  was  damaged,  and  that  the 

of  all  concern-  ^lP  was  ^ea^y>  and  could  not  be  repaired  without  lin- 
ed :  The  in-  loading  her  entirely.  The  owners  had  no  ftore-houfe  at 
Wwi.anJ  de-  New  Tori.  No  failors  were  to  be  had  there  y  and  the  on- 
mand  as  for  a  ly  method  he  had  of  paying  the  falvage,  was  by  fale  of  the 
**  ftu?  or  Part  °f  the  cargo.     He  did  not  know  of  the  in- 

MtiUsv.Fietcb-,  furance.  The  expenfe  of  repairing  th$  fhip  would  have 
tt%  Dou^.  aio.   exc^ded  the  freight  by  more  than  100 1.     There  was  an 

embargo  on  all  veffels  at  New  York  till  the  27th  of  D*? 
cember>  and  his  fhip  ought  to  have  arrived  at  London  in 
July.  Upon  cpnfulting  with  his.  friends  at  New  Tori% 
he  refolved  to  fell  the  fhip  ar^d  cargo,  as  the  moil  prudent 
ftep  for  the  intereft  of  his  employers.  The-  cargo  was 
accordingly  fold  and  paid  for.  The  fhip  was  alfo  con- 
tracted for  5  but  the  perfon  who  agreed  to  buy  her  ran 
away  j  and  the  captain  left  her  in  a  creek  near  New  Tork% 
and  returned  to  England^  where  he  arrived  in  the  February 
following,  ajid  informed  the  plaintiff  of  what  he  had 
done.  The  plaintiff  immediately  claimed  from  the  un- 
derwriters as  for  a  total  lofs,  and  offered  to  abandon. 

The  underwriters  refitted  thjs  claim.  The  infur/ed  brought 
an  aftion  on  the  policy,  and  went  for  a  total  lofs.  The 
defendant  infifted  that  it  was  only  an  average  lofs, — Lord 
Mansfield^  who  tried  the  caufe,  told  the  jury,  that  if  they 
were  fatisfied  that  the  captain  had  done  what  was  beftfor  tU 
hnefit  of  all  concerned,  they  muft  find  as  for  a  total  lofs.  The 
jury  found  a  verdift  according  to  this  diredbon ;  and  up* 
OD\  a  motion  for  a  new  trial,  the  court  were  clearly  of 

opinion 
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opinion  that  the  plaintiff  had  a  right  to  abandon,  and  claim 
as  for  a  total  lofs. — Lord  Mansfield  faid ; — "  On  the  trial 
of  this  caufe,  it  did  not  appear  to  me  that  there  was 
any  queftion  of  law,  and  no  cafe  was  afked  for.  It  was 
impoffible  to  a(k  for  one  till  the  facls  were  afcertained ; 
and  when  afcertained,  it  would  have  been  impoffible  to 
ftate  them  in  any  way  which  could  have  left  a  doubt  on 
the  law.  It  was  not  contended  that  a  capture  necejfarily  a  capture  doet 
amounts  to  a  total  lofs,  as  between  infurer  and  infured  ;  not  ncceflarttj 
nor,  on  the  other  hand,  that,  on  a  capture  and  recapture,  STkft,to«i 
there  may  not  be  a  total  lofs,  though  there  remains  fome  docs  a  recap- 
material  tangible  part  t>f  the  fhip  and  cargo.  Neither  SSmmS11** 
was  it  contended  that  the  captain  has  an  arbitrary 
power,  by  his  own  act,  to  make  the  lofs  either  partial  or 
total,  as  he  pleafes.  The  queftion  is  limply  this,  wheth- 
er the  confequences  of  the  capture  were  fuch  as,  not- 
withftanding  the  recapture,  occafioned  a  total  obJlruSfion 
cf  the  voyage,  or  only  a  partial  fioppage,  as  in  the  cafe 
of  Hamilton  v.  Mendez.  {a)  In  that  cafe,  and  in  Gofs  v. 
Withers,  {b)  great  ftrefs  was  laid  on  the  fituation  of  the 
Ihip  and  cargo,  at  the  time  when  the  infured  had  notice, 
at  the  time  of  the  offer  to  abandon,  and  at  the  time  of 
the  aSlion  brought.  No  cafe  fays  that  the  bare  exiftence- 
of  the  hulk  of  the  'fhip  prevents  the  loft  being  total. 
The  cafes  where  the  infured  may  abandon  are,  « If  the  in  what  cafet 
«« voyage  be  loft,  or  not  worth  purfuing  •» — If  the  falvage  thc  *nf a*d 
«  be  high ; — If  further  expenfe  be  neceflary ; — If  the 
«  infurer  will  not,  at  all  events,  undertake  to  pay  that 
«  expenfe,  (c)  &c."  Here,  at  the  time  of  the  capture, 
there  were  no  hopes  of  a  recovery ;  no  friend's  ihip  in 
fight ;  no  means  of  refiftance  •,  all  the  crew  taken  out, 
and  part  of  the  cargo ;  and  the  rigging  alfo  taken  away. 
When  the  ihip  was  retaken  and  brought  to  New  Tork, 
it  ftill  continued  a  total  lofs.  Neither  the  infured  nor  the 
infurers,  had  any  agent  in  the  place.  The  court  of  ad« 
miralty  muft  have  proceeded  fecundum  aquum  et  bcnum, 
and  might  have  fold  her  for  the  benefit  of  thofe  concerned. 

When 


(a)  Sur,49i — (b)  Sup.  486, — (c)  Vid.  fup.  493. 
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When  the  infured  firft  had  notice  and  offered  to  abandon, 
and  when  the  a&on  was  brought,  it  was  ftiU  a  total  Lofr. 
The  voyage  was  abandoned,  the  cargo  fold,  and  the  fhip 
left  to  be  fold.  The  only  anfwer  the  defendant  makes, 
or  can  make  to  this,  is,  that  the  lofs  was  total,  indeed, 
but  the  captain  made  it  fo  by  his  improper  conduit ;  for 
that,  on  his  taking  pofleffion  of  the  fhip,  the  lofs  became 
|  partial,  and  that  he  ought  to  have  purfued  the  voyage. 

Tht  captain  ®ut  was  th*s  ^e^ence  true  m  **&  -?  The  ^P^11!  when  he 
has  an  implied   came  to  Netu  Tork,  had  no  exprefs  order,  but  he  had 

"S?Snuht0  ^  an  ^P^  authority,  from  both  fides,  to  do  what  was 
lor  the  benefit  right  and  fit  to  be  done,  as  none  of  them  had  agents  in 
of  all  concern-   ijxe  piace#     fa^  for  xhe  confequences  of  whatever  it  was 

ed,  and  the  m-  *  , 

furer  is  bound  right  for  him  to  have  done,  if  it  had  been  his  own  fhip 
by  hia  ads.        ^a d  cargo,  the  underwriter  muft  anfwer  >  becaufe  this  is 

within  the  contract  of  indemnity.  Suppofe  there  had 
been  no  infurance,  what  ought  the  captain  to  have  done  i 

1.  As  to  the  cargo:  According  to  the  courfe  of  the  voy- 
age, the  fhip  fhould  have  arrived  at  London  in  July.  On 
the  capture,  part  had  been  taken  out,  fome  had  been 
warned  overboard,  fome  damaged,  and  the  whole,  from 
the  leakinefs  of  the  veffel,  in  a  perifhable  ftate.  There 
were  no  ftore-houfes,  nor  could  the  fhip  proceed  in  the 
ftate  fhe  was  in.  The  crew  was  gone,  and  an  embargo 
laid  on  till  December.  What !  fhall  a  cargo,  which  was 
intended  to  arrive  in  London  in  Julyy  be  kept  in  a  perifh- 
able ftate  at  New  Torh%  in  a  leaky  veffel,  till  December  1 

2.  As  to  the  flip :  It  was  certainly  better  to  fell  her,  than 
to  bring  her  to  London,  t  There  was  no  crew  belonging 
to  her,  and  fhe  had  no  cargo.  Even  if  all  the  cargo  had 
been  left,  the  expenfe  of  repairs  would  have  exceeded 
the  freight.  If  fhe  had  been  brought  home,  the  expenfe 
of  bringing  her  might  have  been  more  than  what  fhe  would 
have  fold  for  in  London.  It  has  been  faid,  that  the  dam- 
age would  not  have  fallen  on  the  underwriters ;  but  the 
argument  drawn  from  thence  is  a  fallacy,  for  that  circum- 
ftance  goes  to  determine  it  to  be  the  intereft  of  the  in- 
fured to  abandon  the  voyage.  The  queftion  is,  what  did 
the  owner  fuffer  by  the  capture ;  and  it  appears  that  he 

fuffered 
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fuffered  fo  much  that  it  was  not  worth  while  to  purfue 
the  voyage.  The  whole  voyage  was  loft.  '  As  the  cap- 
tain did  not  know  of  the  infurance,  he  had  no  temptation 
to  give  the  turn  of  the  fcale  to  the  one  fide  or  the  other. 
I  left  it  to  the  jury  to  determine  whether  what  the  captain 
had  done,  was  for  the  benefit  of  the  concerned.  If  they  had 
'found  that  it  was,  in  words,  where  would  have  been  the 
queftion  of  the  law  ?"  (a) 

So,  if  the  fhip  be  fold  by  the  captors,  and  the  captain  ^^«  capt«» 
sifting  as  agent  for  the  owners,  purchafe  the  fhip  on  their  (hip  from  the 
account  5  this  fhall  be  confidered  as  a  recovery  erf  the  fhip  ^0"  *r  J£ 
for  the  owners,  and  the  money  thus  paid,  as  falvage  i  and  owners ;  the 
if  the  voyage  can  be  profecuted,  this  k  only  a  partial,  and  {J?^  J£^* 
tiot  a  total,  lofs.  of  falvage,  i» 

'  Thus  :— A  fhip,  infured  for  fix  months,  was  captured  £**  a  ***** 
and  carried  into  Charleftoum,  where  fhe  remained  upwards  ■ 

of  a  month,  and  then  was  fold  by  the  captors,  and  pur-  ^^f^T  «/' 
chafed  by  the  captain  for  account  of  the  original  owners.  Rep.  237. 
— In  an  a&on  on  the  policy,  the  defendant  paid  60  I.  per 
cent,  into  court,  as  for  a  partial  lofs. — The  plaintiff  con- 
tended, that  the  fhip  having  been  captured  and  fold  by  the 
captors,  after  fhe  had  been  a  month  in  their  poffeffion, 
this  was  a  total  lofs. — Lord  Ifynyon,  who  tried  the  caufe, 
held  that  this  was  only  to  be  confidered  as  a  partial  lofs, 
and  that  the  owners  could  not  abandon.  He  confidered 
the  captain  as  agent  for  the  owners,  recovering  the  veffei 
upon  their  account,  and  the  price  as  a  kind  of  falvage,  the 
amount  of  which  would  be  the  lofs  fuftained,  and  which 
only  conftituted  an  average  lofs.  He  admitted,  however, 
that  when  the  fhip  had  been  captured  and  was  carried 
into  port,  in  the  enemy's  poffeffion,  the  infured  might,  at 
that  period,  have  abandoned.  But  not  having  abandoned, 
till  after  the  fhip  was  recovered,  they  could  now  only  go 
as  for  an  average  lofs. — The  jury  found  a  verdift  accord- 
ing to  this  direction. 

Having 


(a)  In  Plantamour  v.  Staples,  fup.  378.  Mr.  Juftice  Buller 
adopts  this  doctrine,  that  the  iofurers  are  bound  by  the  act*  of 
the*  captain  when  he  does  what  be  dtems  befi  (or  the  benefit  of 
all  concerned. 
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Having  laid  before  the  reader  the  authorities  upon  ques- 
tions of  abandonment,  upon  lodes  by  capture,  and  arreft 
of  princes  ;  we  will  now  proceed  to  confider, 


2.  Of  the  right  of  abandoning  in  other  cafes. 

**r™£iibZ  Shipwreck  is  generally  a  total  lofs.  What  may  be  faved 
cred  u  a  to»l  of  the  (hip  or  goods  is  fo  uncertain,  and  depends  fo  much 
**■  on  accident,  that  the  law  cannot  diftinguifh  this  from  the 

abfolute  deftru&ion  of  the  whole.  The  wreck  of  the  {hip 
may  remain  and  may  be  faved,  but  the  fhip  is  loft.  A 
thing  is  faid  to  bedeftroyed  when  it  is  fo  broken,  disjointed, 
or  otherwife  injured,  that  it  no  longer  exifts  in  its  original 
nature  and  eflence.  So  the  goods  may  remain  $  but  if  no 
(hip  can  be  procured  in  a  reafonable  time,  to  carry  them  to 
their  place  of  deftination,  the  voyage  is  loft,  and  the  ad»- 
venture  fruftrated. 

But  aftranding         But   the  mere  fran&ng  of  the  ^P  »  not>  of  itfelf> 

it  not,  of  itfclf,  deemed  a  total  lofs,  fo  as  to  entitle  the'infured  immediately 
1^"    * *        to  abandon.     If  by  fome  fortunate  accident,  by  the  exer- 
tions of  the  crew,  or  by  any  borrowed  aftiftance,  the  fhip 
be  got  off  and  rendered  capable  of  continuing  her  voyage* 
it  is  not  a  total  lofs,  and  the  infurers  are  only  liable  for 
the  expenfes  occafioned  by  the  ftranding.       It  is  only 
where  the  ftranding  is  followed  byjbipwreck,  or  in  any  oth* 
er  way  renders  the  fhip  incapable  of  profecuting  her  voy- 
age, that  the  infured  is  entitled  to  abandon,  (a) 
No  partial  lofs,       It  is  a  rule  that,  to  entitle  the  infured  to  abandon,  there 
howercrgreat,  mufl.  jiave  beenj  at  fome  period  of  the  yoyage  infured,  or 

into  a  total  lofs.  during  the  continuance  of  the  riik,  a  total  lofs  ;  and  the 

following  cafes  will  fhew  that  no  partial  lofs,  however 
great,  occafioned  by  the  perils  of  the  fea,  can  be  turned 
into  a  total  lofs. 

me?Lr?orI        An  infurance  was  made  on  the  fl»P  Friendfbip  from  #> 

acre,  but  was  fo  burgh  to  Lynn.— -In  an  action  on  the  policy,  the  defendant 

toTworth  re'  Pleaded  a  tender  of  48  1.     The  plaintiff  claimed  as  for  a 

pairing;  yet, a*  total  lofs,  and  upon  the  trial  of  the  caufe,  it  appeared 

the       damage  that 

only 

(a)  Vjd.  Emerig.  torn,  a,  p.  iSo. 


Chap,  XIV.  §  i. j       When  atlowtd.  50$ 

that  the  fhip  had  fuffered  fo  much  in  her  voyage,  that,  eftimated  %n% 
when  fhe  arrived  at  Lynn,  Qxe  was  not  worth  repairing.  ^t*"totaUar" 
The  damage,  however,  fuftained  by  the  (hip,  did  not  ex-  and  the  injured 
ceed  48  /<?r  w/rf.  the  fum  which  the  defendant  had  paid  ^°not    abaa* 

into  court  upon  his  plea,  of  tender. — Upon  this  cafe  the  

defendant  infifted  that  this  was  a  partial  and  not  a  total  jESfx  T  IU 

I06,  and  that  therefore  the  plaintiff  had  no  right  to  aban-   187.  * 

don. — The  court  were  clearly  of  opinion  that  the  owner 

cannot  abandon,  but,  in  the  cafe  of  a  total  lofs,  and  that 

they  could  not  determine  that  there  had  been  a  total  lofs, 

when  the  jury  found  that  there  was  only  a  lofs  of  48  U 

per  cent. — Mr.  Juftice  AJburJl  faid, — It  will  be  making  the 

infurers  anfwerahle  for  the  goodnefs  of  the  fhip,  if  they 

are  held  liable  /or  more  than  48  per  cent*     It  is  ftated  that 

the  {hip  was  not  worth  repairing ;  but  non  confiat  that,  if 

the  {hip  had  not  received  any  damage  during  the  voyage, 

Qxe  would  have  been  worth  repairing :  And  though  (he   lf*^>p*ttH« 

•  voyage  receive 

was  not  in  a  found  ftate,  yet  fhe  had  been  24  hours  in  great  damage, 
fafetv;    and  the  jury  having  afcertained  the  amount  of  }"*  arrivc,*? 

'  *  °  her  port  of  def* 

the  damage  fhe   has  fuftained,  I  cannot   fay  that  the  ^nation,    and 

plaintiff  ought  to  recover  more." — Mr.  Juftice  Buller  faid,  f0?^**^- 

— *«  Nothing  can  be  better  eftablifhed  than  that  the  owner  cannot  be  a  to* 

of  a  (hip  can  only  abandon  in  the  cafe  of  a  total  lofs  hap-  ***  Iok 

pening  at  fome  period  or  other  of  the  voyage  ;  which  cannot 

bave  happened  in  this  cafe,  as  the  jury  have  exprefsly 

found  that  the  lofs  amounted  to  48 1.  per  cent.     In  the  cafe 

of    Jenkins  v.  Mackenzie,   though  the  fhip  was  "brought 

into  port,  yet  the  capture,   as  between  the  infurer  and  the 

infured,  was  a  total  lofs.     The  true  way*  of  confidering 

this  cafe  is,  that  it  was  an  infurance  on  the  fhip,  for  the 

voyage ;  and  if  either  the  fhip  or  the  voyage  be  loft,  it  will 

be  a  total  lofs  ;  but  here  neither  was  loft.     The  cafe  of 

Hamilton  v.  Mendez  {a)  is  decifive." 

So,  where  the  fhip  Prince  of  Wales  was  infured,  "in  A  (hip,  infured 
port  or  at  fea,  for  fix  months  from  the   18th  of   Jul*  for  *  months, 

,«.      ai  .  .  /•      •      •  ■  2  receives  a  great 

1777." — The  fhip  was  in  government  fervice  bound  from  injury  within 
Cork  to  Quebec.     She  arrived  there ;  but  the  feafon  being  tJlc  ume.1  »nd 

/•    r         1  1  ,     r         ri  1  n  the  captain,  be- 

fo  far  advanced  before  fhe  was  ready  to  return,  the  was   m%  unable  to 

removed    gf  her  repair- 
ed,   fell*    her, 

■  '  ■  ...,..■■  after  fa  timet 

1  \  o        .^.  T°J*  »  not  a 

(a)  Sup.  491.  * 

2— S 
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total,  bat  a  par*  removed  into  the  bafon ;    from  whence  on  the    19th  of 

foil  -tebgarir  N™'»ber  fa*  was  driven  by  a  field  of  ice,   and  damaged 

damaged,     not  by  running  on  the  rocks.     Her  condition  could  not  be  ex- 

*& amined  into,   till  the  April  following,  after  the  expiration 

furntmwx      v.  of  the  policy.     She  was  then   found   to  be  bulged,  and 

aSftS  G. uL    much  »nJ«red>  but  not  irreparably  fo.     In  the  progrefs 
Park,  16&.  of  the  repair,  difficulties  arofe  for  want   of  materials; 

and  the  captain,  after  confulting  the  merchants  and  agent 
in  the  place,  fold  her.  An  account  was  made  up  charg- 
ing the  infurers  with  the  whole  amount,  and  crediting 
them  for  the  money  for  which  the  {hip  was  fold,  as  fal- 
vage. — Lord  Mansfield,  at  the  trial,  faid,  "The  great 
point  in  the  cafe  is,  whether  this  be  a  total  lofs  by  this 
accident.  It  is  a  new  queftion,  upon  which  I  fhali  re- 
ferve  a  cafe  for  the  opinion  of  the  court." — A  cafe  being 
referved,  the  court,  after  argument,  were  of  opinion 
that  the  (hip  fhould  be  considered  as  damaged,  on  the  19th 
of  November,  but  not  totally  loft. — Lord  Mansfield  faid,  the 
juftice  of  the  cafe  feemed  to  be  that  the  lofs  in  November 
■  ihould  be  taken  as  an  average,  not  as  a  total  lofs. 
A  privateer,  So,  where  the  Good  Fellow  privateer  was  infured,  u  At 
iflfured  for  4    u  an<j  from  Jamajca  on  a  cruife  for  four  months,  valued 

months      free  ** 

/rem  average,  is    "at  1000  1.   without  farther  account  and  free  from  average,* 

b^^mud/Tf  ~ UPon  a  facial  verdict  it  appeared,   that  while  the  pri- 

the  crew,  but  vateer  was  on  her  cruife,  and  within  the  four  months,  the 

is  in  fafety  at  crew  mutjinied  againft  the  captain  and  his  officers,  and  by 

the  four  months  force  carried  the  fhip  to  Jamaica  ;  and  before  her  arrival 

The  ^nf^d  ^ieTe>  ^v  ^orce»  fcized  the  boat,  fire  arms,  and  cutlafles, 

can  recover  for  carried  them  off  and  deferted  the  fhip ;  whereby  the 

?°     ,of*~ not  voyage  and  cruife  were  prevented  and  loft  for  the  remain- 

for  an  average  °r  r 

lofs,     becaufe    der  of  the  four  months  :  That  the  fhip  arrived  at  Jamaica, 
*?.  !.nfu"ncc   but  not  till  after  the  end  of  the  four  months.— Upon  this 

was  free  from  * 

average;    and    cafe  the  King's  Bench  gave  judgment  for  the  plaintiff. — 

V,  beca^fc  Up°n  a  writ  of  error>  the  Excheq«er  Chamber   unani- 

was   only   an  moufly  reverfed  that  judgment,   and  the  Houfe  of  Lords 

average  lofs,  confirmed  the  judgment  of  reverfal ,    being  of  opinion, 

Fitzgerald    v.  with  the  majority  of  the  judges,  that  the  infurer,  being, 

Pari  Ca.  ru"    b^  the  terms  of  the  policy,   free  from  all  average,  the 
Wiliui  641.      plaintiff  could  not  be  entitled  to  recover  but  in  cafe  of  a 

total 
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total  loft  ;  and  the  fhip  being  found,  by  the  fpecial  ver- 
dict, tp  be  in  good  fafety,  at  her  proper  port,  at  and  after 
the  end  of  the  four  months,  for  which  the  infurance  was 
made,  there  could  be  no  lofs.  (a) 

If,  by  any  accident  or  misfortune,  the  fhip  be  prevented    But  if  the  voy- 
from  proceeding  on  her  voyage,  and  the  voyage  be  thereby   a£*  bc!oft>fro*n 
loft  -,  this  is  a  total  lofs,  not  only  of  the  fhip  and  freight,   it  it  a  total  lo(»! 
but  alfo  of  the  cargo,  if  no  other  ihip  can  be  procured  to 
carry  it  to  its  port  of  deftination. 

Thus  :— An  infurance  was  made  on  the  fhip  Grace,  her  On  a  voyage 
cargo  and  freight,  « At  and  from  Tortola  to  London  5  2Sfi£fl£ 
"warranted  to  depart  on  or  before  the  l&  of  jiuguft  1781.  byfea  damage 
"The  fhip  valued  at  2,4701.  the  cargo  at  12,4001.  j^cELtS 
"and  the  freight  at  2,2501.;  at  25  guineas  per  cent,  third  day,  and 
"to  teturn  10  per. cent,  if  £he  departed  with  convoy  jXd\h«,r* 
«  from  the  ■  Weft  Indus,  and  arrived  ;  thi  Jbip,  freight,  «<>  «**»«■  A»p 
«  and  goads  warranted  free  of  particular  average:9— The  ^  b^£  :f" 
ihip  and  .  car  go  had  been  a  Dutch  prize,  condemned  This  is  a  total 
at  Tortpia;  but  during  four  or  five  months  that  fhe  ^f*' ^ 
ftaid  there*  was  never  unloaded.  On  the  1ft  of  Au-  cargo;  and  the 
gtsft  the  whole  fleet  of  merchantmen,  with  their  convoy,   ^^n.  ™7 

got  under  weigh ;  but  not  being  able  tojjet  clear  of  the      

iflands  that  day,  they  came  to  an  anchor  during  the  night,   j^*"J„    J 
and  the  next  day  cleared  the  iflands.     About  10  o'clock   R.  Tr.  %%  G. 
that  day,  feveral  fqualls  of  wind  arofe,  which  occafloned   jp^/^g8"  C* 
the  ihip  to  ftraih  and  make  wat^er  fo  faft,  that  the  pumps 
were  obliged  to  be  worked}    and  on  the  Sd  the  captain 
made  a  fignal  of  diftrefs,  in  confequence  of  which  fhe 
was  obliged  to  return  to  Tortola.     On  her  arrival  there, 
the  captain  made  his  proteft  i  and  a  furvey  was  had,  by 

which 


(a)  It  has  been  faid  (Park,  170)  that  cafes  like  theprefent 
can  never  arife  again,  becaufe  it  originated  in  a  wager  policy, 
which  is  prohibited  by  law.  The  policy,  in  this  cafe,  can  fcarce- 
ly  be  faid  to  have  been  a  wager  policy :  It  was  rather  a  valued 
policy,  free  from  average  :  But  it  muft  be  recollected  that  there 
is  in  the  ftat.  19  G.  II.  c.  37,  a  provtfo  to  exempt  privateers 
from  the  operation  of  the  firft  clauie,  which  prohibits  infurances 
intereft  or  no  intereft ;  and  therefore  the  policy  in  this  cafe 
would  be  a  good  and  valid  policy  at  this  day. 
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whkh  the  {hip  was  declared  unable  to  proceed  to  fea  with 
her  cargo  upon  a  London  voyage,  and  that  fhe  could  not 
be  repaired  in  any  of  the  Engltfb  iflands  in  the  Weft  In- 
dies.   There  was  no  evidence  of  any  fpecial  damage  to 
the  cargo,  which  was  fold  for  within  700  L  of  the  value. 
The  owners  purchafed  two-thirds  of  it  ;  the  greateft  part 
of  which  might  have  been  fent  home  and  fold  at  a  great 
profit.     The  infured  claimed  as  for  a  total  lo&  on  the 
{hip,  cargo,  and  freight.     At  the  trial,  though  the  cargo 
was  warranted  free  from  average,  yet  it  feemed  danger- 
ous to  permit  the  infured  to  abandon,  and  thus  turn  an 
average  into  a  total  lofs.     The  jury;  however,  thought 
the  infured  entitled  to  what  he  claimed,  and  found  ac- 
cordingly.— Upon  a  motion  for  a  new  trial,  the  court, 
upon  full  consideration,  were  of  opinion  that  the  verdifk 
was  right  and   ought   to   ftand— JLord  Mansfield    faid, 
"At  the  trial,  my  prejudices  were  in  favour  of  the  un- 
derwriters •,  but  upon  better  consideration,  I  agree  with 
the  reft  of  the  court  that  the  jury  did  right.     Ifrhy  the 
perils  infured  againfty  the  voyage  be  bft  and  g*ney  it  is  a  total 
hfsy  otberwife  net.    The  {hip  received  an  irreparable  hurt 
within  the  policy*  which  drove  her  back  to  Tortolaj  where 
only  two  fhips  could  be  had,  both  together  not  capable  of 
taking  the  whole  of  the  cargo  on  board*    The  voyage 
was  fo  completely  loft,  that  no  fhip  could  be  got  \  and  the 
infured  was  unable  to  fend  that  part  of  the  goods  which 
they  had  purchafed,  forward  to  England  \  and  yet  no* 
body  bought  but  to  fend   to  England.     If  the  voyage 
could  have  been  continued  in  another  {hip,  there  might 
have  been  freight  pro  rata*     But  it  was  admitted  that  there 
was  a  total  lofs  on  the  freight,  becaufe  the  fhip  could  not 
perform  her  voyage ;  and  the  infured  were  not  to  wait 
till  {hips  could  be  had.     The  fame  argument  applies  to  the 
{hip  and  cargo.     This  is  a  contract  of  indemnity,  and  the 
infurance  is  that  the  fliip  {hall  come  to  London.    Intro- 
ducing nice  diftin&ions  is  inconvenient  and  dangerous  > 
Upon  turning  thi$  cafe,  in  every  view,  the  court  are  of 
opinion  that  the  voyage  was  totally  loft  ;  and  this  is  the 
ground  of  our  determination." 

If 
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If  a  cargo  be  damaged  t&  the  courfe  of  the  voyage,  and  if  a  cargo  be 
it  appear  that  what  has  been  fased  is  lefs  in  value  than  the  JS25StawdS 
amount  of  the  freight;  this  is  clearly  a  total  loft*  This  value  to  kfr 
doctrine  is  warranted  not  only  by  the  paffage  from  Li  *j£h^  k  ** 
Guidon  which  has  been  already  cited,  but  alfo  by  the  opin-  be  a  total  lofa. 
ion  of  Lord  Mansfield  in  the  cafe  of  Gofs  v.  Witbers9  (a) 
and  by  that  of  Lord  Hardwkk*  m  the  following  cafe. 

An  action  was  brought  on  a  policy  of  infurance  upon  Bvtfitid  ▼. 
corn  for  2001.  but  of  the  value  of  217 1.,  the  defendant  ^staTio^.  * 
having  fuffered  judgment  to  go  by  default)  upon  the 
execution  of  a  writ  of  inquiry,  before  Lord  Hard- 
ivicke,  it  appearing  that  the  corn  being  damaged,  was 
fold  lor  only  671.,  and  the  freight  came  to  ML — 
Upon  this,  the  quefUon  was  whether,  as  the  freight 
exceeded  the  falvage,  this  was  not  to  be  confidered 
as  a  total  lofs.  For  the  plaintiff  it  was  infifted  that  he 
ought  not  to  be  in  a  worfe  titration  than  if  his  com  had 
gone  to  the  bottom ;  for  then  he  would  have  had  no 
freight  to  pay ;  but  now  that  the  voyage  has  been  per- 
formed, whereby  freight  is  become  due,  he  has  a  right 
to  apply  the  falvage  to  difcharge  it.  It  was  proved  to 
be  the  ufage  that,  where  the  falvage  exceeds  the  freight, 
to  deduct  the  freight  out  of  the  falvage,  and  make  up 
die  lofs  upon  the  difference.— For  the  defendant  it  was 
infifted  that,  as  his  infurance  was  upon  the  corn,  and  the 
whole  did  not  perifh,  he  ought,  in  making  up  the  lofs, 
to  deduct  the  falvage:  But  no  inftance  could  be fhewn, 
on  either  fide,  of  an  adjuftment  where  the  freight  exceed- 
ed the  falvage. — The  Chief  Juftice  was  of  opinion  that, 
within  the  reafon  of  deducting  the  freight,  where  the  fal- 
vage exceeds  it,  the  plaintiff,  in  this  cafe,  where  it  fell 
fhort,  was  entitled  to  have  ifc  confidered  as  a  total  lofs. 
The  jury  found  according  to  this  direction,  (b) 

In 


(a)  Vid.  fup.  486.— (3)  This  cafe  was  before  the  year  1749, 
when  the  common  memorandum  was  introduced  into  policies, 
that  corn,  &c.  fliould  be  free  from  average,  unlefs  general,  or 

the 
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when  the  in-  In  FrflAce  the  diftin&ion  is  this  :  In  cafe  of  fhipwreck, 
bandon^y7  the  the  Infured  may  abandon,  though  the  goods  be  recovered 
law  of  France  and  carried  to  their  place  of  deftination,  becaufe  goods 

thus  faved  are  generally  in  a  bad  and  unmarketable  con- 
dition. But  if  the  {hip  become  innavigable,  the  in/bred 
cannot  abandon  the  goods,  if  by  any  other  fhip  they  may 
be  conveyed  in  time  to  their  place  of  deftination.  (a) 


Sedt.   2. 

Within  what  Time  the  Injured  may  abandon. 

Some       time       IT  feems  reasonable  and  neceflary  that  fame  time  ihould 

wh«dtbhefid^  be  fixed  when  th*  de8ree  of  JPefponfibility  of  the  under- 
gree  of  the  in-   writer  fhould  be  ascertained ;    and  therefore  in  feveral 

Ability   fcou?d  marit^Ine   ftates  on  the .  continent,   pofitive  regulations 
be  ascertained,   have  been  eftabliihed,  limiting  the  time,  after  a  lofs  has. 

happened,  within  which  the .  infured  may  abandon.  In 
France,  Spain,  and  Holland,  the  times  are  limited  by  law, 
according  to  the  diftance  of  the  place  where  the  lofs 
happens,  within  which  the  abandonment  muft  be  made.  (£) 
In  England,  the  But  the  times » thus  limited  muft  often  prove  either  too 
infured,  a»  foon  \on„  or  t00  faort    an(j  frequently  occafion  great  lofs  and 

as  he  is  inform-  °  *  *  *  ° 

ed  of  a  total  inconvenience  either  to  the  infured  or  the  infurer.    In 
)of£i muft  elea   England  we  have  no  fuch  pofitive  regulation,  nor  any 

to  abandon  or      .   *     ,..,,.  r  ' ,  e  ~  .      7 

not.       if   he    time  limited  by  law  for  abandoning :    Our  courts  have 
mean  to  do  fo,  hid  down  a  rule,   which  feems  better  fuited  to  the  prac« 

he   muft    give  c  '  r, 

reafonable  no-  tlce  0I  commerce,  and  more  likely  to  prevent  frauds,  than 
tice  to  the  in-   tnofe  we  ^ave  juft  alluded  to.     This  rule  is,  that  as  foon 

furera;    other-  ... 

wife  he    will   as  the  infured   receives  advice  of  a  total  lofs,  he  muft 
ware  his  right  make  his  ele&ion  whether  he  will  abandon  or   not :    If 

to  abandon.  .  m 

he  determines  to  abandon,  £e  muft  give  the  underwriters 
notice  of  this  within  a  teafonabU  time  after  the  intelli- 
gence 

_ ♦  _  

the  fhip  be  flranded.  Vid.  Ma/on  v.  Scurray,  fup.  143,  where 
in  a  fimilar  cafe,  Lord  Mansfield  held  it  to  be  but  a  partial 
lofs,  for  which,  as  that  cafe  was  upon  a  policy  with  the  com- 
mon memorandum,  the  infurer  was  not  liable. 

(a)  Emerig.  torn.  2,  p.  187, 188. — {b)  Vid.  Ord.  dc  la  mar, 
h.  t.   art  48, 49 ;  2  Mag.  41 <S. 
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gence  arrives ;  and  any  unnecefiary  delay  in  giving  this, 
notice  will  amount  to  a  waver  of  his  right  to  abandon  ;, 
for  unlefs  the  owner  does  fome  aft,  iignifying  his  inten- 
tion to  abandon,  it  will  be  only  a  partial  lofs,  whatever 
may  be  the  nature  of  the  cafe,  or  the  extent  of  the  dam- 
age, (a)  This  rule,  which  has  been  long  eftabliihed,  is 
analogous  to  the  general  principle  of  the  common  law, 
which  requires  that  all  notices  of  a&s  affecting  the  inter- 
efts  of  third  perfons  {hall  be  given  within  a  reafonable  time. 
In  the  following  cafe  this  doctrine  was  firft  explicitly,  laid 
down  by  the  court  of  King's  Bench. 

An  infurance  was  made  on  goods,   "  from  Jamaica  to  A  (hip  beiqg 

«  London.99 — The  fhip  was  captured  by  an   American  pri-  |orc°ake*  c*j£ 

vateer ;    and  in  a  few  days  afterwards  the  captor,  having  her  (lores  and 

ftripped  her  of  her  ftores  and  part  of  her  rigging,  and  J1*^  °*  d  JjJ£ 

having  taken  out  fome  of  her  hands,  fet  her  at  liberty,  her  at  liberty  : 

There  was  a  claufe  in  the  policy  to  exempt  the  under*  hCp  to°^ctum 

writers  from  average  loffes  under  3  per  cent:  And  the  into  the  neareft 

part  of  her  cargo  taken  out  did  not  amount  to  that  fum.  \™*\s  fJn  T^JS 

In  confequence  of  the  {hip's  lofing  a  part  of  her  crew,  her       cargo*, 

it  became  impoffible  for  her  to  purfue  her  voyage,  and  ^h£ ^d ^ *~ 

fhe  was  obliged  to  bear  away  for  CharUfiown,  where  flie  agent,  who  be- 

was  put  into   the  hands*  of   one  Crudest,  a  part-owner,  AiTer^^ree 

who  fold  the  cargo,  but  remitted  none  of  the  money  home,  years,  in  which 

In  his  books,  he  gave  the  underwriters  credit  for   the  ^Vs  the  arts 

amount.     At  the  time  of  the  fale,  he  was  in  bad  circum-  of  the  agent, he 

ftances,  and  afterwards  became  infolvent.     It  appeared,  ijbcrty0ttoc  " 

however,  that  the  other  owners  looked  to  Cruden  for  two  bandon,     and 

or  three  years  for  payment ;  during  all  which  time,  no  Oc[afioned  *by 

notice  of  abandoning  was  given  by  the  infured  to  the  the   failure  of 

underwriters.     In  an  action  on  the  policy,  the  defendant  '£*  u^crwri- 

paid  a  fum  of  money  into  court,  being  the  amount  of  the  ten.  He  might 

average  lofs.— Two  queftions  were  made  at   the  trial  :  -J*  *^do£ 

Firft,  whether  the  plaintiffs  were  entitled  to  recover  as  ought  to  have 

for  a  total  lofs.     Upon  this,  Mr.  Juftice  Butler,  who  tried  j?£{0  ^^ 

the  caufe,   was  of    opinion  that,  as   there   had  been  a  ceiving  imelli- 

capture,  which,  for  a  time,   had  occafioned  a  total  lofs,  f0C£CCNoth*v! 

the  owners  had  an  option  to  abandon,  or   not,  as  they  ingdone  fo,  he 


agent. 


(a)  Per  Butler,  J.  1  T.  R.  6i6.  £€%    r  t.  R. 

6c8. 
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pleafed :  Bat,  if  they  had  cfaofen  to  abandon,  they  ought 
to  have  done  it  immediately,  upon  receiving  intelligence 
of  the  lofs ;  and,  as  they  had  not  done  fo,  but  had  looked 
to  Crudtny  as  their  agent,  for  payment,  they  had  waved 
their  right  to  abandon,  and  could  only  recover  as  for  a 
partial  lofs.  The  fecond  queftion  arofe  out  of  the  par- 
ticular circumftances  of  the  cafe,  not  properly  belonging 
to  this  branch  of  the  fubject,  and,  indeed,  of  no  general 
importance.  The  jury  found  a  verdic"k  for  the  defen- 
dant.*—Upon  a  motion  for  a  new  trial,  the  court  (a) 
were  clearly  of  opinion  that  the  plaintiff  was  not  en- 
titled to  recover. — Mr.  Juftice  AJburft  faid  5—"  The  gen- 
eral rule  is,  that  where  any  part  of  the  property  infured 
has  been  faved,  the  infured  cannot  recover  as  for  a  total 
lofs,  unlefs  he  make  his  election  to  abandon,  and  give 
reafonable  notice  to  the  underwriters  of  his  intention. 
But  it  is  contended  that  the  infured  never  wave  their 
right  to  abandon  while  they  are  managing  in  the  beft 
Tbe  meaping  manner  they  can  for  the  benefit  of  all  concerned :  And 
of  the  daufe  in   ^^  argument  is  grounded  on  the  common  claufe  in- 

which  enables   ferted  in  every  policy,  whereby  the  infured  is  authorized, 

UWUf£d  the   " t0  fue>  labour  and  travail>  in  and  about  the  defence, 
recovery  of  the   <«  fafeguard,  and  recovery  of  the   goods,  &c:   without 

SSdi"  !o  the  "  prejudice  to  the    infurance."      Now  this   claufe  does 
mfurance.  not  warrant  the   pofition  to   the  extent  contended  for. 

The  meaning  of  it  is,  that,  till  the  infured  have  been 
informed  of  what  has  happened,   and  have  had  an  op- 
portunity of  exercifing  their  own  judgment,  no  act  done 
by  the  mafter  {hall  prejudice  their  right  of  abandoning  : 
And  this  is  reafonable,  becaufe  the  lofs  may  happen  at 
a    great  diftance,  fo  that   the  infured  cannot  exercife 
their  judgment  immediately  :    It  is  therefore   neceflary 
that  the  mafter,  who  is  on  the  fpot,  fliould  do  the  beft 
The  infured  I*   ke  can*     But   the   infured  are  bound  to  decide,  and  fig- 
bound  to  decide   nify  their  election  to  the  underwriters  the   fir  ft  oppor- 
of  hfTdtTciGon   tunity ;    for  though  the  perfon  who  takes  upon  him  to 
ihe  fitft  oppor-  a&  on  the  occafion  for  the  benefit  of  all  concerned,  is 
tumty.  ^^  ^e  agCnt  of  the  infured,  yet  if,  upon  receiving  no- 

tice 

(a)  Mr.  Juftice  Afburjl  and  Mr.  Juftice  BulUt. 


Chap.  XIV.  §  a.]       Within  what  fifhi.  5 1  i 

tice  of  the  lofs,  th*y  do  not  eleft  to  abandon,  they  adopt   If  he  negle& 
the   afts  of  fuch  perfon,  and  make  him  their  agent.    2e»a»  ^TSbl 
This  is  fontething  like  the  notice  that  is  to  be  given  to   agent, 
the  drawer  of  a  bill  of  exchange,  in  cafe  of  non-pay- 
ment, which  if  the  holder  omit  to  do,  he  is  confidered 
as  giving  credit  to  the  acceptor,  and  therefore  the  lofs, 
if  any,  muft  fall  on  him.      There  may  b£  cafes  where 
the  afts  of  the  captain  may  not  make  him  the  agent  of 
either  party  5     and    then   he  only  afts  in  common  for 
them  both,  till  ttotiee  is  received  by  the  parties  at  home. 
If,  after  fuch  notice,  he  is  continued  in  the  agency,  he   if  tic  captafo 
becomes  the  agent  of  the  party  by  whom  he  is  fo  con*  JjJ  th^,n,,eil 
firmed :  But  he  cannot  be  cotafidered  as  the  agent  of  the   «ent  after  fuch 
underwriters,  till  notice  has  been  given  to  them,    and   JS^^  **C 
they  have  had  an  Opportunity  of  exercifihjg  their  difcre-   he      become* 
tion,  whether  they  will  or  will  riot  continue  him ;  though,*       * t8ene* 
till  notice  of  the  lofs  was  firft  received  by  the  infured, 
the  property  continued  at  the  rilk  of  the  underwriters. 
Here,  Cruden  for  near  three  years  was  confidered  by  the 
infured  as  their  agent  •,    credit  was  given  to  him  in  that 
character  j  frequent  applications  were  made  to  him  for 
payment ;   and,  till  his  infolvency,  there  was  no  appear- 
ance of  any  intention  to  difown  him :  Tfyat  was  the  firft 
moment  when  the  infured  thought  of  abandoning. — Mr. 
Juftice  Buller  faid ; — ;"  It  .is,  true  that  the  infured  are  not 
bound  to  abandon  z   On  the  contrary,  all  the  cafes  have 
faid  that  where  they  are  entitled  to  abandon,  they  have 
the  option  to  do  fo  or  not ;  but  unlefs  they  do  eleft  to 
abandon,  it  is  only  an  average  iofs.^The  only  point  to 
he  confidered  is,  whether  this  do&rine  will  be  produc- 
tive of  any  uncertainty :   If  it  would,  that  would  be  a 
lufficient  reafon,  in  a  new  cafe,  for  not  adopting  it.     But, 
in  my  opinion,   a  contrary  decifion  would  be  productive 
of  infinite  uncertainty ;    for   it  would  leave  open  a  very 
vague  queftion,  namely,  what  time  the  infured  fliould  be 
allowed  to  abandon.     If  it  can  extend   to  three  years, 
there  is  ho  reafon  why  it  fliould  not  extend  to  a  much 
longer  period :  But  no  uncertainty  cah  follow  from  this 
determination ;  for  our  opinion  is,  that  when  the  account 
i>(  a  lofs  has  reached  the  infured,  they  muft  make  their 

election 
2— T 
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election  whether  they  will  abandon  or  not :  If  they  do, 
they  muft  give  notice  of  their  intention,  to  the  under- 
writers, within  a  reafonable  time.  If  they  aft  otherwife, 
they  cannot  be  permitted,  at  any  fubfequent  period  to 
change  a  partial  into  a  total  lofs." 

In  the  following  cafe  the  above  principles  were  adopted 
and  enforced  by  Lord  Kenyon  ;   and,  indeed,  they  have 
ever  fince  been  received  and  afted  upon  as  clear  law. 
A   recapfored       Goods  were  infured,  "  At  and  from  London  to  Jamaica!9 

into  a  dHUnt  — Tbe  Q*P  was  taken  **T  a  &****&  privateer  within  a  few 
port,  and  there  leagues  of  Jamaica.    Part  of  the  property  infured  was 

benefit*0  tf  'aU  taken  out  <&  &*  ^P*  The  capte*11*  boatfwain,  and  all 
concerned,  and  but  feven  men,  were  alfo  taken  out  of  her.  In  a  fort- 
rive  direaions  n*Snt  *&eT>  M  t^ie  captors  were  proceeding  to  America, 
to  the  agent  to  the  fhip,  with  the  remainder  of  her  cargo,  was  retaken 

weds  ^niitted    h?  ™  ^^  **&**  and  fent  into  AnAfpa  ;     and  both 

to  them,  but  were  fold  there  under  a  decree  of  the  vice^dmiralty  court, 

afterwards,  and  by  a  prize  agent,  who  received  the  proceeds  to  be  paid 

ter  they   had  over  to  the  concerned,  deducting  one  eighth  for  falvage, 

»otice  of  the  according  to  the  late  prize  aft.  (a)      The  capture  and 

lois,  they  give  °  .!»»»«  - 

notice  of  aban-   recapture  were  entered  at  Lloyd's  on  the  15th  of  February 

t^\mrbiM   1795;  butit  ^  n*  %>*»,  whither  the  fhip  was  car- 

1      ried  till  the  S0th  of  March}  when  a  letter  was  received 

fftN^'pfl"  at  'Llo3*9%>  addreOed  to  the  owners,  freighters,  and  un- 

R.  after  Mich!  derwr iters,  from  the judge  of  the  vice^-admiralty  court  at 

*79S-J>*'Ai7*-  Antigua,  informing  them  of  the  arrival  of  the  fhip,   and 

of  thefale  of  the  fhip  and  cargo,  under  a  decree  of  the 

court;  and  defiring  to  have  fome  agent  appointed   to 

remit  the  proceeds  to  England.    Powers  of  attorney  were 

fent  out  in  April  by  the  infured,  for  this  purpofe;  witfr 

orders  to  remit  the  proceeds  to  the  banking-houfe  of  Smith, 

Payne  and  Smith,  one  of  whom  was  agent  to  the  infured. 

— It    was  objefted  on  the  part  of  the  defendant,  that 

although  the  infured  as  well  as  the  infurers  were  informed 

of  the  lofs  in  the  beginning  of  April;  yet  the  infured  did 

not  abandon  till  Auguft,  near  four  months  after  the  power 

of  attorney  had  been  fent  out  to  Antigua.     To  this  it 

was  anfwered  that,  the  property  having  been  abfolutely 

fold, 


(a)  33  G.  III.  c.  66. 
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fold,  and  converted  into  money,  before  the  infured  knew 
where  the  fhip  was  taken  to  \  the  lofs  was  total  in  its 
nature,  and  therefore  there  was  no  occafion  to  aban- 
don.— Lord  Kenyon,  who  tried  the  caufe,  inclined  to  think 
that  an  abandonment  was  neceflary,  and  that  the  cafe 
was  the  fame  as  if  the  property  had  not  been  fold,  but 
remained  in  Jpecie  at  Antigua,  But  he  gave  no  decided 
opinion  on  this  point.  He  faid  the  infured  were  not 
bound  to  abandon  in  any  cafe  *,  and  might,  in  cafe  the 
fales  had  been  very  advantageous,  have  taken  the  benefit  * 

of  them,  in  the  fame  manner  as  they  might  have  returned 
the  property,   if  it  had  remained  in  fpecie.     But  the  in-  The     infored 
fured  muft  make   his  election  fpeedily,  whether  he  will   tJ^B,1foL^t 
abandon  or  not,  and   put  the  underwriter  in  a  fituation   \7. 
to  do  what  is  neceflary  for  the  prefervation  of  the  prop- 
erty, whether  fold  or  unfold:    "He   cannot,"   faid  his   Hecannottreat 
Jordfhip,   "  lie  by,  and  treat  the  lofs  as  an  average  lofs,   MrtUifofr'and 
and  take  meafures  for  the  recovery  of  it,  without  com-  then  abandon, 
municating   that   faft  to  the  underwriters,   and  letting 
them  know  that  the  property   is   abandoned  to  them." 
—There  was  a  verdift  for  the  plaintiff  only  for  an  average 
lofs. 

So,  if  a  fhip  be  infured  for  part  of  her  value,  and  If  ,tnc  under- 
being  captured,  the  infured  demand  as  for  a  total  loft,  an  ^ibandon- 
which  the  underwriters  are  willing  to  pay,  on  having  «1cnt  of  «n°re 
an  aflignment  of  one  fourth  part  of  the  fhip  from  the  Infixed  **  this 
owner,  by  way  of  abandonment ;  but  the  infured  refufe  need  not  pre- 
this,  becaufe  the  one  fourth  of  the  fhip  is  of  greater  val-  ^"froiu  abanl 
ue  than  the  fum  infured  ;  and  the  infured  inftead  of  doning  to  the 
abandoning,  repurchase  the  fhip  from  the  enemy: — In  ftnT^nfared  ? 
this  cafe,  he  is  not  entitled  to  recover  as  for  a  total  lofs,  But  if  he  neg- 
not  having  abandoned ;  nor  can  he  recover  the  fum  paid  ^aj]  noi'aitert 
for  the  repurchafe  of  the  fhip,  that  being  an  illegal  con-  wards  recover 
traft,  and  not  only  a  trading  with  the  enemy,  but  alfo  a  "^  *  t0 
•  ranfom,  within  the  meaning  of  the  ranfom  a&s.  This 
will  be  found  determined  in  the  following  cafe. 

The  fhip  Themis  was  infured  for  twelve  months,  and  A  Britijb  fhip 
failed  on  the  irhotJpril  1797,  on  a  voyage  from  Shields  *3Sur£t 
to  Riga  s    was  captured  on  the  7th  of  April  by  a  French    neutral  port,  & 

d  .  there  condem- 

privateer,    ncd  by  thc  cr„ 

*«niy*s    conful  I 
If  the  infured 


f«P«  *$9/ 
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do  a*  aban-  privateer,  and  carried  into  Bergen  in  Norway,  where*  ou 
doo,   but   re-    t^e  jy^  Q£  jiprtfy  fhe  was  condenmed  by  a  fentence  of 

lhip  fold  under  the  French  Conful  there. — News  of  this  being  brought  to 
*hc„_  kntcncc»    Ens-land  by  the  captain,  the  plaintiff  demanded  a  total 

he  (hall  not  re-  *  \  %  r     .  r    ,  .  ,    ,  .       ,      , 

cover  as  for  a  lofs  from  the  underwriters,  on  which  he  received  a  letter 
total  lofs ;  the  from  their  broker,  informing  him  that  they  were  ready  to 
Lving     been    fettle  with  him,   he  firft  making  an  affignment  of  one 

?he  condlnina^  fottrth  Part  of  the  fhip  to  the  broker  for  their  benefit » 
tion*  nor  fhall  and  that,  if  the  plaintiff  had  any  thoughts  of  repurchafing 
he  recover  the    tjie  q^^  t^e  underwriters  would  have  no  objection  to 

the  rcpurchafo,  pay  their  quota  of  the  price. — The  fum  infured  not  amount- 
that  being    a    jng  to  one  fourth  0f  the  yaiUe  of  the  fhip,  the  plaintiff 

legal.  '  declined  making  the  alignment* — There  were  frequent  in- 

ftances  of  this  fort  of  condemnation  in  the  port  of  Bergen 

JtockwooJt  8  t!  during  this  war,  which  were  made  with  the  knowledge 
J*-    *£8.  vi4.    of  the  Damjh  government,  who  received  duties  thereon* 

and  on  the  fales  in  confequence  of  them.  .On  the  ISth 
of  July  1798,  the  (hip  was  fold  by  public  auction,  by 
the  officer  appointed  by  the  court  of  Denmark  for  fuch 
files,  and  was  pqrehafed  for  the  plaintiff,  by  his  agent 
at  Bergen,  for  the  fum  of  1628 1.  8  s.  4d.,  which  was  her 
fair  value.  The  lhip,  being  then  repaired*  inftead  of 
proceeding  to  Riga,  failed  to  Pcterjburghx  and  after- 
wards returned  to  England* — In  an  aftion  upon  this  pol- 
icy, the  defendant  paid  30 1.  11  s.  3  d.  per  cent,  into  court, 
and  upon  the  trial  there  was  a  verdift  for  the  plaintiff  as 
"Sfcfl^a total  lofs,  fubjedl  to  the  opinion  of  the  court  on  a 
cafe  which  ftated  the  above  fa&s,— >-The  queftions  for 
the  opinion  of  the  court  were,  1ft,  Whether  the  plaintiff 
was  entitled  to  recover  as  for  a  total  lofs,  or  only  for  a 
partial  lofs*  241y,  If  for  a  partial  lofs  only,  then, 
whether  the  fum  paid  for  the  purchafe  was  to  be  in- 
cluded, in  which  cafe  a  nonfuit  was  to  be  entered. — It 
was  contended  on,  the  part  of  the  plaintiff,  that  he  was 
entitled  to  recover  as  for  ^  total  lofs,  on  the  ground  that 
the  fhip  was  captured  by  an  enemy,  and  condemned  by 
a  court  of  competent  jurifdi&iqn :  But  the  court  expreff. 
ing  a  decided  opinion  that  no  French  court  of  admiralty 
COukl  legally  be  holden  in  Denmark,  adopting  the  dqcifion 

in 
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in  our  court  of  admiralty,  refpefting  the  fhip  Flad  Oyen,(a) 
that  point  was  abandoned  as  untenable. — It  was  then 
infilled,  1ft.  That  when  the  fhip  was  captured,  the  plain- 
tiff had  a  right  to  abandon,  and  did  in  fa£l  abandon ; 
and  2dly.  That  at  leaft  the  plaintiff  was  entitled  to  re- 
cover as  for  a  partial  lofs,  in  which  wis  to  be  included 
the  fum  paid  for  the  repurchafe  of  the  fliip.— 4>n  the 
part  of  the  defendant  it  was  anfwered,  1ft.  That  what- 
ever right  the  infured  might  have  had  to  abandon  at  one  • 
time,  he  ought  to  have  made  his  election  to  do  fo,  im- 
mediately after  the  capture  ;  but  he  refufed  to  transfer 
his  right  to  the  infurer,  and  therefore  he  could  not  fay 
that  he  was  ready  to  abandon  ;  .  2dly.  That  if  this  was 
only  a  partial  lofs,  the  price  paid  for  the  repurihafe  of 
the  fhip  ought  not  to  be  included  in  it,  that  being  a  void 
contract,  not  only  by  the  ranfom  ads,  2  G.  III.  c.  25, 
and  35  G.  III.  c.  66,  §  37,  38,  39,  but  alfo  by  the 
common  law,  on  the  ground  of  its  being  a  trading  with 
the  enemy.— The  court  determined  that  the  plaintiff  was 
not  entitled  to  recover  on  either  of  the  grounds  upon 
which  he  attempted  to  fupport  his  cafe.— -They  declined 
giving  any  opinion  on  the  queftion,  whether  the  contrail 
9t  Bergen  was  void,  on  the  ground  of  its  being  a  trading 
wM  the  enemy,  as  that  queftion  would  fhortly  come  be- 
fore the  court  upon  a  writ  of  error,  in  the  cafe  of 
Potts  v.  Bell,  (b)  The  only  queftion  then  remaining  was 
that  relative  to  the  ranfom.  Upon  this,  they  were  clearly 
of  opinion,  that  the  tranfaftion  above  ftated  amounted 
to  a  ranfom  \  that  the  money  paid  by  the  plaintiff  to  re- 
gain 'the  pofleffion  of  his  fhip  was  illegally  paid  >  and 
confequently  that  it  could  not  conftitute  a  charge  on  t$ie 
underwriter. 

But  if,  by  any  interference  of  the  underwriters,  the   But  tf  !Ilc  in~ 
infured  be  actually  prevented  from  abandoning,  the  un-   manner     pre- 

derwriters   vcnt  thc  *b1an- 

donment,  they 
t  fhall    pay    the 

whole   lofs,  to 
(a)  Vid.  fup.  289. — {b)  In  that  cafe  it  hasfmee  been  deter-   *«  amount  of 

mined,  upon  great  confi deration,  that  any  trading  by  a  Britijh   t£   um     utm 

ftibjecl  with  thc  enemy,  without  the  King's  licenfe,  is  illegal, 

and  that  a  policy  on  goods  bought  from  the  enemy  is  void.— 

Vid.  fup.  73.  » 
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derwriters  are  liable  for  all  the  lofs  fuftained  by  the  io- 

fured  to  the  extent  of  the  fum  infured. 
Atoul loft^a-        As,  where  a fhip  was  infured   «  from  Leghorn  to  Lon- 
thcinforcdpro-  d°n>  with  liberty  to  touch  at  Nice.     The  fhip  met  with 
pofes  to  aban-   an  accident  in  the  courfe  of  her  voyage,  and  was  obliged 

don,  but  is  dif-    *  .  XT.  aj    •  r     i_-  r 

fuaded  from  it  t0  Put  int0  Nicem  to  repair.     Advice  of  this  was  trani- 

hj  the  under-  mitted  to  the  owner,  and  they  were   informed  that  it 

dcrthe  fhiptobc  would  be  neceffary  to  unload,    by  which  a  coniiderable 

repaired,butaf-  expenfe  muft  be  incurred.     This  he  communicated  to 

terwards  refufc      -  ,  .  .  «•«_■#•  i_j 

to  pay  for  the  *be    underwriters,    and   exprened  a   deiire  to  abandon. 

repairs,and  the  Some  altercation  arofe ;  they  iniifting  on  the  veflel's  being 

account,  oblig-  repaired,  and  telling  him  to  pay  the  bills.     He  at  laft 

ed  to  be  fold  :  confented  to  this  ;  but  refufed  to  advance  any  money  j 

Theiofurersare    .  r  -       .  .  4    .    .  ,-  - 

liable  for  all  the  m  consequence  of  which  it  became  neceflary  to  take  up 
lofsfuftained,to  a  large  fum  of  money  on  bottomry.  The  fhip  was  re- 
the  fum  infured.  fitted  and  refumed  her  voyage,  and  gained  freight  after- 
^  ~~ —  wards.  Upon  her  arrival  at  London*  application  was  made 
Nrwmiam,  %  to  the  underwriters  to  take  up  the  bottomry  bond, 
T.  R.  407.         which  they  refufed,  and  the  veflel  was  obliged  to  be  fold, 

to  fatisfy  that  debt,  fo  that  {he  never  was  in  the  poffeffion 
of  the  infured  again.  There  was  due  upon  the  bot- 
tomry bond  678  1.,  and  the  fhip  fold  for  6301. — Under 
thefe  circumftances,  Mr.  Juftice  Buller>  who  tried  the 
caufe,  was  of  opinion,  and  it  was  fo  agreed  at  the  trial 
and  not  afterwards  difputed,  that  there  had  not  been  a 
total  lofs  at  Nice  ;  for  though  the  plaintiff  offered,  and 
was  entitled  to  abandon,  yet,  in  truth,  he  had  not  aban- 
doned. This  therefore  was  confldered  onlv  as  an  average 
lofs. — But  Mr.  Juftice  Bul/er,  at  the  trial,  and  the  court 
afterwards,  determined,  that  the  underwriters  were  an- 
fwcrable  for  all  the  injury  that  had  accrued  to  the  owner 
in  confequence  of  their  interference,  and  directions, 
and  their  fubfequent  refufal  to  difcharge  the  bottomry 
bond  :  That,  in  confequence  of  this,  the  fhip  never 
came  free  to  the  owner's  hands,  but  was  obliged  to  be 
fold,  and  therefore  the  underwriters  were  liable  to  the 
amount  of  the  infurance. 

Mth^^Sin^        In  *  former  chaPter  *  was  fliewn  -that  if  no  intclli- 
rcufonableumc,  gence  be   received  of  a  fhip  within  a  reafonable   time, 
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it  ihall  be  prefumefl  that  ihe  foundered  at  fea.  (a)  When  the  infured 
the  time  has  elapfed  which  affords  that  preemption,  the  ""J  *bM>dol,• 
infured  may  abandon,  and  claim  as  for  a  total  lofs. 


'Seft.  3.     _ 

Of  the  Form  cf  the  Abandonment. 

IN  the  preceding  feftion  we  have  feen  that,  as  foon  as  Notice  of  aim* 
the  infured  is  informed  of  a  total  lofs,  he  miift  make  his  <knmc,lt' 
election  whether  he  will  abandon  or  not.  If  he  deter- 
mine to  abandon,  and  demand  as  for  a  total  lofs,  he  is  not 
obliged,  as  in  fome  foreign  countries,  to  make  a  formal 
proteft,  (J)  but  merely  to  give  notice  of  the  lofs  to  the 
underwriters,  and  of  his  determination  to  abandon. 

It  is  Angular,  however,   that  an  abandonment  is  not   Tnefe    »   «• 

.     .  •     1       r  *t«  r-   particular  form 

made  in  any  particular  form,  or  accompanied  by  any  of  [J ^  abandon- 
thofe  folemnities  which  fuch  an  important  aft  would  *»««•     Bat  It 
feem  to  require.     But  in  whatever  form  an  abandonment   JJ?B      *** 
is  declared,  it  muft  be  explicit,  and  is  not  to  be  taken  as 
matter  ofr  inference  from  an  equivocal  act. 

Therefore,  where  a  letter  from  the  infured,  ftating  that  ThefafawdA* 
the  (hip  had  been  forced  on  fliore,  and  a  quantity  of  fugars  ov^er,  ^ 
damaged,  was  {hewn  by  the  broker  to  the  underwriters ;  the  (hip  has 
and  they,  by  way  of  anfwer,  defired,  "that  the  inftired  £tiht  goods 
would  do  the  belt  they  could  with  the  injured  property  ;"  damaged,  and 
—in  an  acYion  on  the  policy,  it  was  infifted  that  this  letter  ||£  2cfir7t£ 
amounted  to  an  abandonment,  and  that  the  anfwer  of  the  infured  to  do 
underwriters  was  an  affent  to  it.— But  Lord  Kenyon,  who  ^  ^  ^J* 
tried  the  caufe,  faid,  that  as  this  was  but  a  partial  lofs,  goods;  this 
the  infured  could  not,  by  their  own  aft,  turn  it  into  a  jSj^t^J 
total  orie.  That  it  was  the  intereft  of  the  underwriters,*  total  loft. 
and  the  duty  of  the  infured,  to  make  a  partial  lofs  as   rbdi^T"  ▼ 

Hght    FUtcher,     Efp, 
* .  Rep.    7*,  fup, 

"       ~ ~ 1^5. 

(a)  Vid.  fup.  ch.  13,  §  I.  p.  416.  Enterig,  torn.  2,  p.  181. — 

(J)  Vid.  Polltier,  h.  t.  n.  126.     Emerig*  torn.  2,  p.  190. 
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light  as  poflible  ;  and  that  this  was  the  meaning  and  im- 
port of  the  letter,  and  of  the  anfwer  of  the  underwriters. 
There  mutt  be       This  notice  of  abandonment  may  be  given,  either  to 

If  "the  inured   t^ie  underwriter  himfelf,  or  to  the  agent  who  has  fub- 
meanstoaban-   {bribed  for  him*     And  this  is  neceflary  though  the  fliip 

and  cargo  were  fold  and  converged  into  money  before 

the  notice  of  the  lofs  was  received,  (a) 

Iftheinfurance  *n  generalj  the  abandonment  ought  to  be  made  for 
be  entire,  the   the  whole  of  the  effects  infured,  and  not  for  a  partic- 

aaKmdon0*1^  u^ar  P*11 »  as  ^  P*11  ^  rotten,  the  infured  cannot  aban- 
part  only.  don  that  part  only  and  retain  the  reft,  but  he  muft  aban- 

don the  whole  or  nothing j  for  the  contract  being  entire, 
cannot  be  fevered,  (i) 

Thus,  if  I  have  divers  forts  of  goods  on  board  a  {hip ; 
as  fugars,  indigo,  and  cotton ;  and  I  infure  1000 1.  on  the 
whole,  without  any  diftin&ion ;  this  infurance  is  entire, 
and  I  cannot  abandon  my  fugars,  and  retain  my  indigo 
and  cotton,  (c) 
But  if  different       But  if  I  infure  thefe  articles  by  different  policies ;  or 

amd* infured  **'  "*  ^  ^mae  P°^c7»  ^7  **  Separately  valued  ;  I  may 
or  fepantdy  abandon  any  one  article  and  retain  the  reft;  becaufe 
vjiued,  anyone   thefe  are,  in  effect,   diftinct  infurances,  though  in  the 

of  them    nay     -  ,.        ,  *  • 

W  abandoned.   »me  policy.  (d) 

So,  if  an  infurance  be  made  on  a  (hip  and  cargo  dif- 
tinguifhing  how  much  for  the  one,  and  how  much  for 
the  other *  and  the  (hip  in  the  courfe  of  the  voyage  be 
condemned  as  incapable  of  proceeding  further ;  the  in- 
fured may  abandon  for  the  Lhip,  and  not  for  the  cargo,  (r) 
But  if  I  infure  the  {hip  and  cargo  fir  me  entire  fumt  and 
the  fhip  be  {branded,  I  cannot  retain  the  goods,  and  aban- 
don the  fhip.  (f) 
The  abandon-  I*  vxoXi  °*  &&ple  and  unconditional ;  otherwife  it  will 
ilSlLJEi'L^  not  tt'ans^er  ^e  •atire  property  to  the  infurers,  which 

is 


(a)  Hodgfon  v.  BUchifhn,  at  N.  F.  after  Hit.  38  G.  HI. 
Park  17a. — (b)  Vid.  Va&n  on  art.  47,  h.  t.  p.  102. — {c )  Va* 
Sn  ubi  fup.  Pettier,  h.  t.  n.  131. — (J)  Va&n  utfup.  Polhur%xu 
13a.— (*)  Emerig.  torn,  a,  p.  115.—  (f)  Emerig.  torn*  2,  p.  215. 
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is  of  the  eflence  of  the  abandonment.  If  therefore  t  aban* 
don.  a  captured  {hip,  on  condition  that  in  cafe  (he  {hall  be 
reieafed,  {he  (hall  continue  my  property,  and  I  {hall  repay 
with  mtereft  the  fom  which  the  infurers  {hall  have  paid 
sie,<fuch  an  abandonment  would  be  void,  (a) 


5e&.  4. 

« 

Of  the  Ejfefl  of  an  Abandonment. 

BY  the  abandonment  the  infured,  as  we  have  already  Hie  abandon* 
©bferved,  yields  up  to  the  infurers,  all  his  right,  title  and  SEJ^JjjJflJ 
tntereft  in  the  {hip  or  goods  infured,  or  what  may  be  fav-  vedtotheinfur- 
ed  of  them,  which,  from  the  notice  of  abandonment,  be-  ^  '^^ 
come  the  property  of  the  infurers.  (b)    It  operates  as  a  foedive    fob- 
transfer  to  them,  in  proportion  to  their  refpeftive  ftbfcrip-  fcriPtion"- 
tions,  without  any  regard  to  the  priority  of  the  policies, 
^4f  more  than  one;  (c)  and  though  the  {hip  or  goods  fhould 
appear,  by  the  feveral  policies,  to  be  over-infured.(</)   And  £"£  k  relates 
this  transfer  has  a  fort  of  retrofpe£tive  relation  in  refer-  mencemcnt  of 
«nce  to  the  infurers,  who,  to  the  extent  of  the  fum  infur-  die  voyage, 
ed,  are  prefumed  to  have  been,  from  the  beginning,  own- 
ers of  the  things  infured.  (e)  Quod  repudistur,  rttrb  rwftrum 
aonfuiffe  palam  eft.  (f) 

This  principle  is  carried  fo  far  by  the  French  law,  that,   In  frowthe  a- 
by  the  abandonment  of  a  {hip  the  infurer  becomes  entitled  J^^^^ 
to  all  the  freight  {he  may  have  earned,  freight  being  fcrs  the  freight 
deemed  an  incident  infeparable  from  the  {hip.     Mmerigon  ftc  *■■  c*rnci 
even  goes  the  length  of  faying  that  it  is  inconfiftent  with 
the  nature  of  the  contract  of  infurance,  that  the  owner 
Should  claim  the  freight  of  a  {hip,  the  value  of  which  he 
fog  received  from  the  infurer  upon  the  abandonment. 

And 


(a)  FaUih  art  60,  p.  133*  art.  47,  p.  103.  Emerig.  torn,  a, 
p.  194.— (b)  W\d.Le  Guidon,  ch.  7,  art.  iv— -(*)  Emerig.  torn.  2, 
p.  194. — (</)  Vid.  fup.  ch.  4,  §  4,  p.  1 15. — [e)  Emerig.  torn.  1, 
p»  196.— (])  ff.     Si  quid  in  fraudem,  i. 

2— U 
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And  lie  fupports  this  opinion  upon  the  ground,  that  in 
'  the  courfe  of  the  voyage  the  value  of  the  fhip  muft  ne* 

cefiarily  diminifh  in  nearly  the  fame  proportion  as  the 
freight  increafes ;  and  confequently,  that  the  value  df  the 
fhip  and  freight  at  any  given  time  in  the  voyage  is  only 
equal  to  the  original  value  of  the  (hip  at  the  commence- 
ment of  the  voyage,  (a)  But  this  notion  could  only  have 
originated  in  the  abfurd  fuppofition  that  a  fhip  can  earn 
no  more  freight  in  any  voyage,  than  is  fufficient  to  re- 
inftate  her  in  the  fame  fituation  fhe  was  in  when  fhe 
failed  on  the  voyage. 
Jn      England       With  us,  however,  freight  is  a  matter  fiifiirible,  is  we 

ibkgfci5ratcr  have  already  feen>   Separately  from  the  fhip,  (i)  and  the 
from  the  fop.    "abandonment  of  the  fhip  does  not  transfer  to  the  infurer 

"the  freight  fhe  has  earned. 
Where  the  info*       But  where  the  intereft  of  the  infured  is  not  entirely 
ranee  is  for  lcfs    covereci  \>y  the  ihfurance,  he  may  ab&don  to* the  extent 

than  the  value  .    *•  r  .       . 

of  the  thing  in-   of  the  fum  infured ;   for  he  is  his  own  infurer  for  the  re- 
furcd,theaban-  fidue.— Thus,  if  goods  of  the  value  of  5000  1.  be  infured 

flonment  10  in  *.  •   a  *» 

the  fame  pro-  only  to  the  amount  of  4000  1.,  and  a  total  lofs  happen, 
portion.  y^  infi^d  fljan  oniy  abandon  four-fifths  of  what  is  laved ; 

the  remaining  fifth  will  belong  to  himfelf  5  (c)  and  he  will 
be  tenant  in  common,  for  that  fifth  with  the  infurers. — 
The  fame  rule  holds  where  the  cargo,  by  a  new  pur- 
chafe  during  the  voyage,  is  augmented  in  quantity. 
Ifgpodsbepart-       So,  where  goods  are  only  partly  infured,  and  the  owner 

mwic^orTow!  ^as  borrowed  money  on  refpondentia  to  the  value  of  the 
ed  on  rdpon-  refidue  ;    if  he  abandon,  the  infurer  and  the  lender  have 

refidue-^e^n!  a  ^oint  c^a'm  t0  w^at  *s  favec*>  *n  proportion  to  their  re- 
furer  will  have  "fpeclive  interefts.     But  by  the  abandonment,  the  infurer 

toC  whS1  ht  Is  Put  in  the  Place  of  the  infured»  *nd  has  the  Hd  iitU 
bandoned,  and  to  the  effe&s  faved,  and  the  lender  only  an  equitable  chain 

tZlSfdZ  to  his  Proportion,  (d) 

for  his  propor-       Yet,  by  the  law  of  France,  (e)  the  claim  of  the  lender, 

iv^Frtnce  the   *n  ^1C"1  ca^e'  ^a^  ^e  preferred  to  that  of  the  infurer, 

claim    of    the  to 

lender  is  prefer- 
red to  that  of   — — — — — — — __—--_—— _— 

the  infurer.  (,)  Vid.  Emerlg.  t.  2,  p.    22 1.— (*)  Vid.  fup.  ch.  3,  §  4.— 

(c)Emerig.  torn.  2,  p.   215,  237.     Valiny  fur.  art.  47,  h.  €• 

p.  106. — (</)  Vid.  Enurig.t*2,  p,  334, — [e)  Ord.  mar.  tit  am* 

trait  i  lagroffe,  art.  18. 


r 


i 
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to  the  extent  of  his  capital. — The  reafon  of  this  prefer- 
ence is,  that  the  lender  contributes  dire£tty  to  the  pro- 
curing of  the  goods ;  whereas  the  infurer  is  only  a  furety 
to  protect  the  adventurer  from  the  rifk,  without  furnifh- 
ing  the  thing  put  in  rifk.    The  lender  has  a  fubftantial 
intereft  in  the  goods,  and  being  in  nature  of  a  pawnee, 
has  a  fort  of  lien  on  them,  which  cannot  be  difcharged 
by  the  transfer  which  the  abandonment  operates  to  the 
infurer.     This  only  puts  the  infurer  in  the  place  of  the 
infured  ;  but  the  creditor  and  debtor  can  never  have  con- 
current rights,  (a)    Emerigon  even  goes  fo  far  as  to  fay 
that  the  lender's  claim  ought  to  be  preferred}  even  for 
the  marine  intereft. — Valin  (b)  holds  a  contrary  opinion, 
and  argues  to  refute  this  reasoning  of  Emerigon,  which 
was  contained  in  a  letter  which  he  had  received  from 
Emerigon  on  this  fubjeft.     Emerigon,  however,  in  his  book, 
fupports  his  former  opinion,  and  triumphs  in  this  opinion 
being  fan£Honed  by  that  of  Potbier.  (c) 

If  there  be  three  infurances;  one  on  the  flip  and  if  tberebe  three 
cargo  1  one  on  the  (hip  only ;  and  one  on  the  cargo  only  $  {j^cij£j onc<^ 
Emerigon  (d)  thinks  that  infurers  on  the  fhip  and  cargo  cargo,  one  on 
have  an  equal  claim  on  the  effete  faved,  with  the  in-  J^^*1** 
fivers  on  the  cargo  only,  and  that  they  have  a  like  claim  g0  only ;  how, 
on  the  freieht,  and  the  remains  of  the  fliip,  with  the  mcafeofabM- 

6     *  ,     .  ,    .        r     A.      aonmeDt,    the 

infurers  on  the  flip  only,  m  proportion  to  theur  relpeofte  claims  of  the 

fubferiptions For    example:    If  a  fhip  be  valued   at  ^^tfcuof 

50001.,  the  cargo  5000  L,  total  10,0001. *  and  thefe  are  the  product 

infured  by  different  policies,  thus  j  *«  J  ftiP  «n* 

*  '  *  r       goods      aban- 

£•      dooed  (hall  be 

On  (hip  and  cargo  -  3000   »di^«l- 

On  the  fhip  only  ...  3000 

On  the  cargo  only  ...         3000 

Uninfured  -  1000 


10,000 


A  fhipwreck 


(a)  Emerig.  torn.  2,  p.  234,  235.— (b)  VaRn,  tit.  contrati 
a  la  grofe,  art.  18. — {c )  Potbier,  tontrats  a  la  grojfe,  n.  49.— 
(</)  Tom.  2,  p.  240. 
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A  fhipwreck  happens,  and  the  net  proceeds  of  the 
wreck  of  the  fbip  are  5001.,  and  of  the  cargo  500  L^ 
total  1000  L  Emmgon  would  adjuft  the  claims  of  all 
parties  thus ; 

To  the  owners  for  their  part  of  {hip  and  cargo. 

uninfured,        -        -        -        - .  -  10Q 

To  the  infurers  on  fbip  and  cargo,  a  moiety  of 

the  produce  of  the  wreck,         -  225 

The  like  to  the  infurers  on  the  {hip,  -  -  225 
To  the  infurers  on  the  cargo,  a  moiety  of  the 

produce  of  the  goods  faved,         -  -  225 

The  like  to  the  infurers  on  the  {hip  and  cargo,       225 


1000 


By  this  adjuftment  the  infurers  on  the  (hip  and  cargo 
would  have  a  double  {hare  of  the  effects  abandoned* 
which  is  manifeftly  unjuft. — An  Englijb  merchant  would* 
I  conceive,  adjuft  the  different  claims  thus  ; 

To  the  owners  for  their  part  of  {hip  and  cargo 

uninfured,        -  -  -  -         100 

^r o  the  infurers  on  {hip  and  cargo,  a  moiety  of 

three-fifths  of  the  produce  of  the  wreck,      -      150 

To  the  infurers  on  the  {hip,  three  fifths  of  the 

produce  of  the  wreck,        -  300 

To  the  infurers  on  the  cargo,  three  fifths  of  the 

produce  of  the  goods  faved,  -  -  300 

To  the  infurers  on  the  {hip  and  cargo,  a  moiety 
of  three-fifths  of  the  produce  of  the  goods 
favecU  •  «*  ■*  -  150 


100O 


if,   after  the  The  abandonment  does  not  only  entitle  the  under- 
let   is    paid,  liters  to  all  that  can  be  faved  of  the  effecTs  infured ; 

<ompenfation  #                                                                                  * 

be  made  to  the  but  if  compenfation  be  made  to  the  infured  for  the  m- 

J5*?.cr»      **£*  jury  from  which  the  lofs  arofe,  this  compenfation  fhall 

inforer.  go  to  the  underwriters  j    for  when  they  have  paid  the 

lofsj 


; 
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lofe,  they,  and  not  the  infured,  are  the  real  fufferers.-— 
This  will  appear  by  the  following  cafe. 

The  King  granted  letters  of  reprifal  againft  the  Span-  Repri&ls  were 
iards,  for  the   benefit  of  his   fubjefts,   in   consideration   ™dc    °n  '.hc 

_  oft.  mat  dt  to  ln- 

of   the    lofles    they  had  fuftained  by  unjuft   captures,    demnifythcfaf- 
The  commiffioners  appointed  to  diftribute  the  produce   fcr*™br unjuft 

rr  _  *  capture*:  The 

of  thefe  reprifals  among  the  fufferers,  would  not  permit   infurers,  who 
the  infurers,  but  the  owners  only,  to  make  claim  to  the   have  **td  .th.c 

J  *  '  *  owner*  the  ici- 

parts  of  the  prizes  allotted  to  the  fufferers,  although  the  fes  fuftained  by 
owners  were  already  fatisfied  for  their  lofs  by  the  in-  J*10.^  «aPtur^» 

'  '  InaJl    (land     m 

Hirers,  who  thereupon  brought  their  bill  in  Chancery. —  their  pice,  and 
Lord  Hardwicke,  C.  decreed  in  favour  of  the  infurers. —   receive    thc,r 

He  faid ; — w  The  perfon  originally  fuftaining  the  lofs  was '. 

the  owner 5  but,  after fatisfaftion  made  to  him,  the infurer.   Ramda}  y£"im 
No  doubt  but,  from  that  time,  as  to  the  goods  themfelves,   1748.    1  r<». 
if  reftored  infpecie,  or  cozgpenfation  made  for  them,  the   9& 
infured  ftood  as  a  truftee  for  the  infurer,  in  proportion  to 
what  he  paid ;    although  the  commiffioners  did  right  to 
avoid  being  entangled  in  accounts,  and  in  adjufting  the 
proportion  between  them.     Their  commiffion  was  limited 
in  time  ;   they  faw  who  was  owner ;    nor  was  it  material 
to  them  to  whom  he  affigned  his  intereft,  as  it  was  in  ef- 
fect after  fati$fa£tion  made." 

If,  upon  a  total  lofs  happening,  the  (hip  be  abandoned,   if  the  flup,  «f- 
but  fhe  afterwards  arrive  fafe  5   this  {hall  not  avoid  the   t^cnt  *   °r^ 
abandonment.      On  the  one  hand,  the  infurers  {hall  take  kfe,thc  infurer 
to  their  own  ufe  all  the  profit  of  the  voyage  ;  and  the  in-  th*  profit  tho 
fured  is  entitled  to  nothing,  except  for  fo  much  as  he  was  voyage. 
uninfured.  (a)    On  the  other,  they  {hall  not,  on  account  of 
the  fafe  arrival  of  the  {hip,  refufe  to  pay  the  fum  infured. 
— As  if,  upon  a  capture,  the  infured  abandon,  and  the  {hip 
be  afterwards  releafed,  or  otherwife  recover  her  liberty  ; 
the  infurers  {hall  neverthelefs  fatisfy  the  infured  as  for  a 
total  lofs  :  But  then  they  are  entitled  to  all  the  benefit  of 

the  voyage .  (b) 

So, 

(a)    Le  Guidon,  ch.  7,  art  12.— (J)  Emerig.  torn  2,  p.  197. 
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A*  they  cas-  So,  if  the  fliip  or  goods  infured  happen  to  be  recovered 
Wwdtotikc  undamaged,  after  the  infurer  has  paid  a  total  lofs ;  the  foW 
back  the  thing  lowing  cafe  will  {hew  that  he  cannot  compel  the  infured 
fimdttemoncy!  to  re^un^  t^Le  money,  and  take  back  the  fhip  or  goods;  but 

the  infurer  {hall  ftand  in  his  place,  and  {hall  have  the  ben* 

efit  of  falvage. 
A  totml  loft  is  An  infurance  was  made,  «  Upon  any  of  the  packet* 
St  of  b*MoD,  "  °°ats  tnat  {hould  fail  from  Lijbon  to  Falmouth,  for  one 
which  is  after-  «  year,  upon  any  kind  of  goods  \  fuch  goods  to  be  valued 
c^^thTinS-  cc  *  t^ie  ^um  fofrreel  on  the  packet-boat,  without  further 
ed :  TJic  infor-   «  proof  of  intereft  than  the  policy;  and  to  make  no  return 

^rlb^k  more  "  °^  Prenauun  *°r  want  °f  intereft,  being  on  bullion  or 
than  his  pro-   "goods." — The  defendant,  who  was  one  of  theinfured,had 

▼sJwrfi^after  an  intereft  *n  bullion  on  board  the  Hanover  packet,  on  a 
deducing  the  voyage  from  Ljfbon  to  Falmouth.  The  fhip  was  totally  loft 
exprofb  of  fcl-  off  Faimouth  :  and  the  lofs  was  adjufted  at  100  1.  per  cent* 

■  but  by  a  memorandum  on  the  policy,  the  infured  agreed 

%ub^*  B I    tnat> — "  ^ould  any  falvage  thereafter  be  recovered,  he 
i966,fep  ioS.   "  would  refund  to  the  infurers,  whatever  be  might  fo  recover* 
"  in  fuch  proportion  as  the  fum  infured  bore  to  the  whole 
« intereft  j"  and  the  infurer  accordingly  paid  the  whole  fum 
infured. — An  iron  trunk,  which  contained  all  the  bullion, 
was  afterwards  fifhed  up,  and  the  bullion  recovered  with- 
out any  lofs  or  prejudice  whatever,  and  delivered  to  the 
infurer.    The  expenfe  of  falvage  amounted  to  63  L  8s.  3d. 
— The  infurer,  upon  this,  brought  an  action   againft  the 
infured  for  money  had  and  receive^,  to  recover  back  the        j 
amount  of  his  fubfeription.     The  defendant  (the  infured) 
paid  into  court  48 1.  4s.,  being  the  plaintiff's  proportion 
of  the  value  of  the  bullion  recovered,  after  deducting  the 
expenfe  of  falvage. — On  the  j>urt  of  the  plaintiff    (the 
infurer)  it  was  contended  that  by  the  recovery  of  the  bul- 
lion, the  contract  was  performed  on  the  part  of  the  in- 
furers, and  that  the  lofs  could  only  be  confidered  as  a 
partial  lofs,  viz.  the  amount  of  the  falvage  ;    and  that 
the  agreement  to  allow  the  infurer  in  the  proportion  of 
the  fum  infured  to  the  whole  intereft,  made  no  difference. 
-—But  the  court  were  unanimoufly  of  opinion  that  the 

infurer 
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iniurer  was  not  entitled  to  recover  back  the  money  he  had 

paid  to  the  infured,  but  only  his  proportion  of  the  value 

of  the  goods  faved,  after  dedu&ing  the  expenfe  of  falvage, 

which  was  the  fum  paid  into  court. 

«"  An  abandonment  once  properly  made,  upon  a  fuffi-  Aa^atorion« 

cient  ground,  and  accepted  by  the  infurers,  is  abfblute  MU^fe"* 

and  binding  upon  both  parties ;    nor  can  it  be  revoked  urcvocablc 

but  by  mutual  confent.  (a)     Emerigon fays,  that  if  a  (hip, 

by  reafon  of  fea~damage,  be  condemned  as  incapable  of 

proceeding  on  her  voyage,  and  the  infured  abandon ;  but 

the  £hip,  being  refitted,  is  brought  home  at  the  expenfe 

of  the  infurers;  the  infurers  cannot  compel  the  infured 

to  take  her  back,  but  muft  pay  the  total  lofi.  {b j — VaBn 

holds  a  contrary  opinion,  and  fays,  that  if  the  infurers 

have' not  voluntarily  paid  the  fum  infured,  they  may,  in 

fuch  cafe,  oblige  the  infured  to  take  back  the  ftiip ;  the 

only  queftion  between  them  being,  as  to  the  amount  of 

the  partial  lofs.  (c)    The  opinion  of  Emerigon  feems  to  be 

founded  on  the  beft  reafoning. 

But  the  abandonment  is  irrevocable  only  where  it  !s  B°*  if  it  be  not 
made  upon  a  fufficient  ground :  And,  therefore,  if  it  ap-  J^  ground^ 
pear  to  have  been  made  upon  a  partial,  and  not  a  totAl  swill  be  void, 
lofs  ;  or  upon  information  that  proves  falfe  or  unfounded, 
it  will  be  void  iffo  jure.     Nam  reBe  revocari,  refcindi,   et 
retrahi  dicitur9  quod  ipfo  jure  nullum  eft,  (d) 

(*)  Potbier,  h.  t.  n.  138.  Emerig.  torn.  2,  p.  197— 
(/)  Emerig.  torn.  2,  p.  195. — [c)  Falin,  on  art.  60,  h.  t.  p. 
r.^44» — [d)  Vid.  Emertg*  torn.  2,  p.  197. 
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Of  the  ordering  and  difpofal  of  the  Effe&s  abandoned. 

in  cafe  of  mif-  TN  cafe  of  fliipwreck  or  other  misfortune,  the  effete 
rSr*  ^tiD"  ^  *****  are  ^ve^  continue,  till  abandonment,  the  property 
toufe  his  en-  °f  the"  infured,  who  is  bound  in  juftice,  honour,  and 
deavonn  to  confeience,  to  ufe  his  utmoft  endeavours  to  make  the 
as  poffible.         m°ft  of  what  may  be  refcued  from  deftru&on ;  in  order, 

as  much  as  poffible,  to  lighten  the  burthen  of  the  in- 
furers.     To  enable  him  to  do  this)  without  prejudice  to 
his  right  of  abandonment,  Our  policies  provide  that,  in 
cafe  of  any  lofs  or  misfortune  to  the  infured,  their  fec- 
4         tors,  fervants,  and  affigns,  fhall  be  at  liberty  to  fue, 
and  labour  about  the  defence,  fafeguard  and  recovery 
of  the   goods  and   merchandizes   and   fhip,   &c.   with* 
out  prejudice  to  the    infurance ;  to  the  charges  whereof, 
the  infurers  agree  to  contribute,  each  according  to  the  rate  and 
quantity  of  his  fubfeription.    The  meaning  of  this  claufe  is, 
that,  till  the  infured  has  been  informed  of  what  has  hap- 
pened, no  aft  of  the  captain  (hall  prejudice  their  right  to 
abandon,  (a)    There  is  a  fimilar  provifion  in  the  policies 
of  all  other  commercial  countries,  with  a  fimilar  under- 
taking on  the  part  of  the  underwriters,  to  defray  all  ex- 
penfes,  without  limit,  except  in  the  policy  ufed  at  Mar- 
feilles,  in  which  the  infurers  only  undertake  to  defray  all 
expenfes  occasioned  by  the  falvage,  provided  they  do  Ct 
emceeed  the  value  of  the  effetls  faved ;   a  precaution,  as  Emt* 
rigon  obferves,  which  prevents  their  being  ever  liable  for 
more  than  the  fum  infured.  (£)    This  accords  with  the 
fentiments  of  Cleirac,  who  fays  that  the  expenfes  of  the 

recovery 


(a)  Per  AJhurfi,  J.  in  Mitchell  v.  Edie,  fup.  509.— (b)  Vid. 
Emerig.  torn.  2,  p.  205. 
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recover?  of  the  effefh  fared,  ought  not  to  increafe  the  lofs 
beyond  the  (pm  infured.  (a)  But  this  reftri&ion  has  occa- 
fioned  many  inconveniences  both  to  the  infured  and  in- 
form, (b)  which  is  the  reaibn,  perhaps,  why  it  has  not 
been  adopted  in  any  other  place  that  I  know  of. 

As  to  the  captain,  the  (hip  and  cargo  being  confided  to  Duty    of  the 
his  care,  it  is  peculiarly  his  duty,  in  order  that  he  may   "^of  '  w£t 
(hew  himfelf  worthy  of  fo  great  a  truft,  Jo  employ  all   maybe  lived 
his  Courage,  {kill,  and  induftry,  in  the  protection  and 
prefervatfon.  of  the  one  and  the  other. 

From  the  nature  of  his  fituation,  he  has  an  implied  H»  power, 
authority,  not  only  frpm  the  infured,  but  alfo  from  the 
infurers  and  all  others  interefted  in  the  (hip  or  cargo,  in 
cafe  of  misfortune,  to  do  whatever  he  thinks  moft  con- 
ducive to  the  general  intereft  of  all  concerned ;  and  they 
are  all  bound  by  his  a£fa.  (c)  Therefore,  if  the  (hip  be 
difabled  by  ftrefs  of  weather,  or  any  other  peril  of  the 
fea,  the  captain  may  hire  another  veffel  for  the  tranfport 
of  the  goods  to  their  port  of  deftination,  if  he  think  it 
for  the  intereft  of  all  concerned  that  he  (hould  do  fo. 
Or  he  may,  upon  the  lofc  of  the  (hip,  inveft  the  produce 
of  the  goods  faved  in  other  goods,  which  he  may  (hip 
for  his  original  port  of  deftination  \  and  this,  according  to 
the  doftrine  of  Lord  Mansfield  and  Mr.  Juftice  Butler,  in 
the  cafe  of  Plantamour  v.  Staphs,  (d)  (hall  bind  the  infur- 
ers. For  whatever  is  recovered  of  the  effefts  infured, 
the  captain  is  accountable  to  the  infurers.  If  the  infured 
\^  negleft  to  abandon  when  he  has  it  in  his  power  to  do 
r  fo^be  adopts  the  alts  of  the  captain*  and  he  is  bound 
by  them*  If,  on  the  other  hand,  the  infurers,  after  no- 
tice of  abandonment,  fuffer  the  captain  to  continue  in 
the  management,  he  becomes  their  agent,  and  they  are 
bound  by  his  a$|^(*) 

As 


■qp 


(a)  Chirac  fur  Le  Guidon,  ch.  30,  art.  9 — (£)  Vid,  Emerfe. 
torn.  2.  p.  205. — {e)  Per  Lord  Mansfield  in  Mills  v.  Fletcher, 
fup.  498— (d)  Vid.  c.  1 1,  $  2,  fup.  377.— {e)  Per  AJburfi,\* 
in  Miuhell  v.  EJte,  fup.  509. 
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the  As  to  the  failorjf — when  a  misfortune  happens,  they 
are  bound  to  fave  and  preferve  the  merchandize  to  the 
beft  of  their  power ;  and  while  they  are  fo  employed, 
they  are  entitled  to  wages,  fo  far  at  leaft  as  what  is  fared 
will  allow :  But  if  they  refafe  to  affift  in  this,  they 
fhall  have  neither  wages  nor  reward.  In  this  the  Rbodian 
law,  (a)  and  the  laws  of  OJ*ron9(b)  of  WTi/buy^c)  and 
of  the  Hans  Hrwns  (d)  all  agree. 


(a)    Leg.  Rhod.  art.  3 — (J)    Art.  3. — (e)    Art.  ij.— 

(d)   Art.  44. 


CHAR 
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CHAP.     XV. 
Of  the  Adjufiment  of  Loffhs. 

Preliminary    Obfervations. 

THE  adjuftment  of  a  lofs  is  the  fettling  and  afcertain- 
ing  the  amount  of  the  indemnity  which  the  infured* 
after  all  allowances  and  deductions  are  made,  is  entitled 
to  receive  under  the  policy,  and  the  fixing  the  proportion 
of  this,  which  each  underwriter  is  liable  to  pay.  To  afcer- 
tain  with  due  precifion  the  amount  of  a  lofs  is  fometimes  a 
work  of  confiderable  difficulty  :  And  though  this  is  gen- 
erally performed,  without  litigation,  by  perfons  conver- 
fant  with  this  branch  of  bufinefs  ;  yet  queftions  fome- 
times arife  upon  which  the  moft  experienced  merchants 
cannot  agree,  and  then  the  law  muft  draw  the  line  be- 
tween them. 

By  the  law  of  England,  as  it  now  Hands,  as  well 
as  by  the  general  law  of  merchants,  the  contract  of  in- 
furance  ought  not  to  be  lucrative  to  the  infured,  nor  ena- 
ble him  to  make  a  profit  out  of  the  lofs  of  another.  It 
ought  merely  to  afford  him  an  indemnity,  and  no  more.(a) 
The  infurer  ought  never  to  pay  lefs,  nor  the  infured  re- 
ceive more,  than  that  which  a  fair  indemnity  demands. 
And  this  fhould  be  afcertained,  not  upon  fubtilties  apd 
niceties,  but  upon  plain  and  eafy  rules,  the  dictates  of 
common  fenfe,  drawn  from  the  truth  of  the  cafe. 

In  adjufting  a  lofs,  the  firft  thing  to  be  confidered  is* 
how  the  quantity  of  the  damage  for  which  the  underwriters 
are  liable,  ihall  be  afcertained.  This  being  known,  the 
next,  and  generally  the  moft  difficult,  point  to  be  fettled, 
is,  by  what  rule  this  {hall  be  appreciated*  When  thefe 
things  are  fatisfactorily  afcertained,  the  adjuftment  is 

uftplly 

(«*)  Vid.  Le  GuidoHfth*  a,  arfc  is,  Emcrig.  torn.  1,  p.  159* 
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ufually  endorfed  on  the  policy  and  figned  by  the  under- 
writers.   We  will  therefore  confider, 

1.  How  this  quantity  of  damage  (hall  be  afcertained  \ 

2.  How  the  lofs  fhall  be  appreciated 5 

3.  The  effe&  of  an  adjuftment. 


Seft.  J. 

How  the  Quantity  of  Damage  fhall  be  afcertained. 

fa  cafe  of  a  to-       WHEN  a  lofs  has  happened,  the  infured  ought  to  in- 
tal  loft,  where   foftn  fonftf  whether  it  be  total  or  partial  j    and  if,  on* 

the  infured  a-  .    ■  .  *  .  i_  i   «  r 

bandons,  how  der  all  the  circumftances,  it  appear  to  be  a  total  lofs, 
^jjj^1*   and  he  decide  to  abandon,  he  muft  gnre  notice  of  this  to 

the  underwriters  in  a  reafonable  time,  otherwife,  as  we 
have  already  feen,  (a)  he  will  wave  his  right  to  abandon, 
and  muft  then  be  content  to  claim'  only  as  for  a  partial 
lofs. 
ifthepoiicybe  When  the  lofs  is  admitted  to  be  total*  and  thepolicyis 
*  Y^tdi  /**'   a  valued  one,  the  infured  is  entitled  to  receive  the  whole 

and  the  lofs  to-  ' 

uL  fum  infured,  fubjeft  to  fiich  deductions  as  may  have  been 

agreed  by  the  policy  to  be  made  pi  cafe  of  loft.     For  the 

infured,  by  allowing  the  value  to  be  inferted  in  the  policy, 

agrees  that  it  (hall  be  taken  as  there  ftated  %  and  it  is  the 

fame  as  if  he  had  admitted  it  at  the  trial  of  die  caufe.  (b) 

Difference  be-       It  is  only  in  the  cafe  of  a  total  lofs  that  there  is  any 

and Cla  *vakied  difference  between  an  open  and  a  valued  policy.      Upon 

policy,  u  to  the  the  latter,  the  value  is  admitted,  and  the  infured  has  only 

lok  *  to  pfvve,  if  the  infurance  was  on  goods,  that  the  goods 

valued  were  on  board.      Upon  an  open  policy,  it  is  not 

only  necefiary  to  prove  that  the  goods  were  on  board,  bat 

alfo  the  value  of  them  *  which  value,  not  exceeding  die 

(um  infured,  is  the  fum  the  infurers  are  bound  to  pay. 

But  in  the  cafe  of  a  partial  bfs9  the  like  inquiry  is  to 
be  made  into  the  amount  of  the  lofs,  whether  the  policy 
be  of  the  one  fort  or  of  the  other,  (c)    The  indemnity 

fecured 


(a)  Sup.  509,  510,— (J)  Vid.  fop.  199— (c)  a  Bwr.  1171. 

Vid.  fop.  203. 
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fecured  by  either  fort  of  policy  is,  that  if  the  thing  in- 
jured do  not  come  fafe  to  the  port  of  destination,  but  is 
leflened  in  value  by  damage  received  in  the  voyage,  the 
lofs  {hall  be  borne  by  the  infurer. 

When  the  lofs  confifb  in  the  total  lofs  of  one  entire  Rule,  when* 
individual,  parcel  of  the  goods  infured,  and  this  is  capa-  *■  Jj^J5^ 
We  of  a  feveral  and  diftinft  valuation ;  as  if,  out  of  tire  individual, 
100  hogfheads  of  fugar,  ten  happen  to  be  loft,  and  the  gfJ[W«  ^j^ 
reft  arrive  fafe*  the  infurer  muft  pay  the  value  of  the  tian. 
ten.  (a) 

When  a  part  of  the  goods  infured  is  faved,  and  this   when  part  of 
exceeds  the  amount  of  the  freight,  the  practice  is  to  ^edf^  * 
deduct  the  freight  from  the  falvage,  and  to  make  up  the 
lofs  upon  the  difference.     But  where  the  freight  exceeds 
the  falvage,  then  it  is  a  total  lofs.  (b) 

But  where  the  goods  infured  are  damaged  in  the  whole   Where  aH  the 
or  in  part,  it  becomes  neceffary  to  afcertam  the  quantity  *£ 
of  fuch  damage,  which  is  done  by  taking  the  value  of 
the  goods,  in  their  damaged  ftate,  from  the  prime  coft, 
and  the  remainder  will  be  the  amount  of  the  lofs. 

If  feveral  articles  be  infured  for  one  entire  fum,  but   Where  feveral 
with  a  diftinft  valuation  to  each,  and  only  one  be  put   fa^  ^^  Wm 
inrifk:  If  that  one  be  toft,  the  infured  fhall  recover  It**  P*  ■ 
fuch  a  proportion  of  the  fum  infured  as  the  value  of  that 
article  bore  to  the  value  of  the  whole. 

As,  where  the  plaintiff  wrote  from  St.  Kitts  to  his  agent   Amtry  ▼.  R*r 
in  London^  defiling  him  to  make  infurance  on  a  fhip  and   ^'     *"      ** 
cargo  to  the  amount  of  5500 1.  valuing  the  fhip  at  1500 1. 
Only  600 1,  could  be  effe&ed.     No  part  of  the  cargo 
was  ever  put  on  board,  fo  that  in  fa£t  the  policy  attached 
only  on  the  fhip. — The  fhip  being  loft,  and  an  adtion 
brought  on  the  policy,  the  above  rule  was  contended  for 
on  the  part  of  the  defendant. — Lord  Kenyen>  who  tried 
the  caufe,  feemed  to  be  of  opinion  that,  as  the  whole  fum 
infured  was  lefs  than  the  value  of  the  fhip,  the  plaintiff 
was  entitled  to  the  whole. — But  the  jury  having  intimated 
that  the  rule  as  laid  down  by  the  defendant's  counfel  was 

that 


{a)  %  Bur.  1 1 70. — (J)  Vid,  Bo^ld  v.  Brown,  fup.  507. 
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that  which  prevailed  in  fuch  cafes  at  Lloyd's  coffee-houfe, 

his.Lordihip  aflented  to  their  giving  a  verdict  for  fuch  a 

proportion  of  the   fum  infured  as  the  value  of  the  fhip 

bore  to  the  value  of  both  fhip  and  cargo. 

When  there  is        If  there  be  a  claufe  in  the  policy,  to  be  free  of  average 

free  of  average    &om  a  particular  rifk,  under  fo  much  per  cent.  2nd  a  lofs 

under  fomuch   occafioned  by  that  riik  takes  place  ;  the  proportion  which 

thatproporti^  ^e  1°^  D€ars  to  ^e  cargo>  muft  be  calculated  upon  the 
fltall  be  afcer-  cargo  which  was  on  board  when  the  lofs  happened,  not 
tom  upon  that  which  was  on  board  at  any  other  time. 

Mboi.  ▼.  Parry       Thus : — In  a  policy  on  a  (lave  fhip,  there  was  a  memo- 

flu*  41T  444'  ran(^um>  t0  t>e  *ree  °^  average  under  5  per  cent,  for  lofs 

by  infurreclion  of  the  flaves. — An  infurreclion  took  place 
when  there  were  only  49  flaves  on  board.  Seven  of 
thefe  were  killed. — As  this  lofs  muft  amount  to  5  per  cent, 
to  make  the  underwriters  liable,  it  became  a  queftion,  at 
what  time  the  proportion  which  the  lofs  bore  to  the  cargo 
fhould  be  taken  5 — whether  at  the*  time  when  the  infur- 
rection  took  place  and  the  lofs  happened,  or  when  the 
whole  cargo  was  on  board.  Upon  examination  of  per- 
fons  acquainted  with  the  practice  in  fuch  cafes,  it  was 
found  that  the  time  when  the  calculation  was  to  be  made, 
was,  when  the  lofs  happened,  at  which  time  the  proportion 
of  the  lofs  to  the  cargo  then  on  board  was  to  regulate  the 
lofs  td  be  borne  by  the  underwriters. 


Seft.    2. 

How  the  Lofs  fhall  be  appreciated. 

THE  true  price  of  any  thing  is  that  for  which  things 

of  the  like  nature  and  quality  are  ufually  fold  in  the  place 

where  they  are  fituated,  if  real  property ;  or  in  the  place 

where  they  are  expofed  to  fale,  if  perfonal.  (a) 

The  firil  price       The  firft  price  of  a  thing  does  not  always  afford  a  fure 

tL^e^iw!  criter^on  t0  afcertain  its  true  value.     It  may  have  been 

bought  very  dear,  or  very  cheap.  -  The  circumftances  of 

time 


(a)  Pothscr,  des  ventes>  n.  242. 
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time  and  place  caufe  a  continual  variation  in  the  price  of 
things.    For  this  reafon,  in  cafes  of  general  average,  the   Avenges    are 
things  faved  contribute,  not  according  to  the  prime  coft,  fjj* dcd  accor<*- 
but  according  to  the  price  for  which  they  may  be  fold  at    price  at    the 
the  time  of  fettling  the  average.      Nan  quants  entptm  funty  J™    •*   fct' 
fed  quanti  veniri  poffunt,  is  the  role  of  the  Rhodian  law.  (a) 
The  fame  is  adopted  in  the  laws  of  Wijbuy.  (i) 
.    Upon  the  fubjed  of  the  valuation  of  the  goods  infured    Different 
there  has  always  been  a  great  diverfity  of  opinion,  not   ^cci«inl  *^ 
only  among  fpeculative  writers,  but  alfo  among  merchants   lofe» 
themfelves.     Some  contending  for  the  prime  coil,  others 
for  the  current  price  at  the  time  of  the  lofs ;  fome  infill- 
ing on  the  price  at  the  time  and  place  where  the  goods  are  * 
Clipped,'  others  on  the  price  at  the  port  of  difcharge.  (c) 

In  France,  where  almoft  all  policies  are  valued,  the   How  *he  vafe* 
infured  has  his  election  to  fix  the  previous  valuation,   ?tl°*.'19  ""^ 

.  ,  -  A  ,  .  ,  in  France. 

either  at  the  prime  coft,  or  at  the  current  price  at  the  time 
and  place  of  loading.     If  the  goods  be  of  the-growth  or 
manufacture  of  the  infured,  the  latter  valuation  is  always 
adopted,  (d)     The  fame  rule  that  applies  to  goods,  applies 
alfb  to  the  {hip,  which  is  always  valued  at  the  fum  the  is 
ifrorth  at  the  time  of  her  departure,  (/)  or  at  leaft  at  thd 
commencement  of  the  rifle.— If  goods,  by  being'  brought   Goods  brought 
from  a  dtftance,  are  augmented  in  value,  they  may  be  ©ft*-  from^!^ 
mated  at  their  improved  value,  and  an  invoke  nfede  ao-  at  their    im- 
cordmgly;    nor  fliall  the  inftred  be  cAiiged  to  produce   Provcd    Pricc- 
his  original  accounts,  having  a  right  to  infore  the  profit 
already  acquired 5  and  the  infurer  muft  either  abide  by  the 
invoice  made  by  the  infured,  or  require  a  variation  by 
fkilful  perfons  according  to  the  current  prices  of  the  time  and 
place. — It  is  ufual   in  France  td  ftipulate  in  the  policy  that 
the  ihip  fliall  remain  of  the  fame  value  during  the-  voy- 
age i  which  is  the  reajbn  why  Valin  (f)  fays  that  wherfe 
*  the 


(a)  ft  Leg.  Rhod.  1.  2,  §  4.— (b)  Laws  of  Wijb.  art.  20, 
and  39.  Vid.  San  Urn  a,  h.  t.  par.  3,  n.  40.  Roccus,  n.  3 1.— 
(c)  Vid.  Emerig.  torn.  1,  p.  261.*— (d)  Vid.  Ord.  dc  la  mar. 
h.  t.  art.  64,  and  Valin  on  this  art  Emerig*  torn.  1,  p.  262.—* 
(e)  Vid.  Emerig.  torn.  1,  p.  *6$.-~(fJ  On  art.  8  and  64,  p.  5& 
136. 
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the  {hip  19  abandoned*  the  freight t  which  augments  in  th# 

fame  degree  as  the  fliip  is  depreciated  in  value  during  the 

voyage*  is  alfo  abandoned!  as  being  an  irreparable  mridfnt 

to  the  fhip.  (a) 

in  England  the       ln  England)  if  the  policy  be  an  open  one,  h  is  an  in* 

cooSfts  of  tfee   variable  rule  to  eftimate  a  total  lofs,  not  by  any  fuppofa^ 

prime  coft  and   price  which  the  goods  might  have  been  deemed  worth  at\ 

the  time  of  the  lofs,  or  for  which  they  might  hare  been    **  \ 
t  fold,  had  they  reached  the  market  for  which  they  were  def-        N 

tined ;  but  according  to  the  prime  coft  ;  that  is,  the  invoice 
price,  and  all  duties  and  expenfes  till  they  are  put  on    -^ 
board,  together  with  the  premium  of  infurance.     This  is 
The  value  it  the  only  true,  at  leaft  the  only  legal  mode  of  eftimating  a 

by&e  rife  or  '°^s'  w**e  ^cr  tota*  OT  P***"*}, on  goods ;  and  therefore, 
£11  of  tlwmar-  whether  the  goods  would  have  arrived  at  a  good  or  a  bad 
wurfc*  of  ex-  tt**^**  is  always  immaterial.  (k)  Neither  is  the  difference 
ck*nge.  of  exchange  to  be  at  all  regarded  in  the  adjuftment  *  for 

the  underwriter  does  not  infure  againft  any  lofs  arifing 
from  fuch  caufes.  (c) 

It  might,  with  fome  degree  of  plaufibilhy,  be  infilled 
that  the  prime  coft,   after  a  long  voyage,  and  when  the 
goods  infured  had  almoft  reached  a  market  where  they 
would  have  fold  for  a  great  profit,  does  not  amount  to  an 
indemnity  s  for,  befide  the  lofs  of  the  profit  the  merchant 
might  reafoaably  have  expefied,  he  alfo  lofes  all  the  ben- 
efit he  could  have  derived  from  the  ufe  of  his  money  in 
any  other  adventure.     Upon  this  principle  the  Confolato 
del  mart9  (d)  in  laying  down  rules  for  average  contribu- 
tions, declares,  that  if  the  goods  be  loft  before  half  the 
voyage  is  performed,  they  are  to  be  valued  only  at  prime 
coft ;  but,  if  after,  then  at  the  price  at  which  they  might 
have  been  fold  at  the  port  of  delivery. — However  reafon- 
able  this  rule  may  be,  abftraftedly  confidered,  it  would 
be  more  than  counterbalanced  by  the  litigation  it  would 
%  occafion,  to  decide  whether    the  voyage  was  half  per- 

formed* 

(a)  Vid.  fup.  ch.  14,  $  4.— (b)  Per  BulUr  J.  at  N.  P.  in 
Dick  v.  Allen,  after  Mich.  1785,  Park  104. — (c)  Per  Lord 
Kenyan  in  Tbdluffbn  v.  jfcawi,  at  N.  P.  Eff.  Rep.  77.— 
(d)  Ch.  95. 
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formed,  or  if  that  were  indifputable,  then  what  was  the 
market  price  at  the  port  of  delivery.  But,  be  this  as  it 
may,  it  is  the 'invariable  rule  in  this  country,  upon  an 
open  policy  to  eftimate  a  total  lofs  upon  goods,  by  adding 
to  the  prime  coft  all  duties  and  expenfe?  and  the  premium 
of  infurance ;  for  this  has  conftantly  been  deemed  a  full 
indemnity  to  the  infured. 

A  {hip  is  valued  at  the  Aim  (he  is  worth,   at  the  time   How  *    fhio 
£he  fails  on  the  voyage  infured,  including  the  expenfes  of  ^  bc  raIuc°" 
repairs,  the  value  of  her  furniture,  provifions  and  ftores, 
the  money  advanced  to  the  failors,  and,  in  general,  every 
expenfe  of  the  outfit,  to  which  is  added  the  premium  of 
infurance.  (a) 

A  partial  lofs  upon  either  fliip  or  goods,  is  that  propor-  How  damage 
tion  of  the  prime  coft,  which  is  equal  to  the  diminution  in  £  go??i  *£*? 
value  occafioned  by  the  damage.  In  the  following  cafe, 
which  arofe  upon  a/  valued  policy  upon  goods,  it  was  de* 
termined  that  the  diminution  in  value,  was  that  proportion 
of  the  'value,  in  the  policy,  which  the  difference  between 
the  price  of  the  found,  and  the  price  of  the  damaged,  bore 
to  the  price  of  the  found  in  the  port  of  delivery. 

An  infurance  was  made  upon  goods,  "  At  and  from  Sugars  valvtJ 
« the  Ifland  of  St.  Thomas  to  Hatnhurgh,  from  the  load-  JL^'  £ 
"  ing  at  that  ifland,  till  the  fliip  mould  arrive  and  land  fo  damaged  iit 
« the  goods  at  Hamburgh."— The  goods  which  confided  JjT^Wd 
of  fugars,  coffee,  and  indigo  were  valued  j  the  clayed  at  the  port  of 
fugars  at  30 1.  per  hogfhead,  Mufcovado  at  20 1. ;  and  the  *^™l\  g£ 
coffee  and  indigo  were  alfo  valued.  Sugars  were  as  ufual,  per  hogfhead, 
-warranted  free  from  average  under  5 1.  per  cent,  and  all  w™  £w  °^9 
other  goods  under  3  1.  per  cent,  unlefs  general,  or  the  fhip  fetched  1%  I  7a. 
fhould  be  ftranded. — In  the  voyage  the  fea-water  got  in  ;  [j£  difference 
and  when  the  fliip  arrived  at  Hamburgh^  it  appeared  that  was  3I.  7a./«* 
every  hogfhead  of  fugar  was  damaged;  fo  that  it  be-  \$^^ 
came  neceflary  to  fell  them  immediately  at  Hamburgh :  And  is  that  propor* 
-the  difference  between  the  price  they  fold  -for,  aid  what   ^  vaJue3°to 

v        they  the        policy) 
•                              *  which  3 1.  7  s. 
'  (the  difference 
(a)  By  the  ord.  de  la  msuvh.  t.  art.  to.  the  premium  cannot  between  dam- 
be  added  to  the  other  charges,  yet  the  allowance  of  it  is  fup«  ^"por^of 
ported  by  the  authority  of  Le  Guidon*   ch.   2,  art.  9,  ch.  15,  delivery)  bears 
art.  3,  13,  1  Si  And  the  practice  of  all  commercial  nations. 

2— X 
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to  %$  1. 1  %.%  A  they  would  have  fetched  there,  had  they  been  found,  was 
fo^Tmt* tfe  as  20 1.  0  s.  8  d.  per  hogfhead,  is  to  28 1.  7  s.  8  d.  That 
portofdelWery.   is,  they  were  fold  for  3 1.  7  s.  per  hogfhead  lefs  than  they  • 

of  dttkA d^I  would  have  be€n  worth>  had  the7  been  found.— The  de- 
not  depend  on   fendant  paid  into  court  the  like  proportion  of  the  fum  at 

the  market  at  w'"c^1  *ke  Sugars  were  valued  in  the  policy,  as  the  price  o£ 

•the  port  of  de-  the  damaged  bore  to  that  of  found  fugars  at  Hamburgh,  (a) 

tluTproportion  — ^ke  only  queftion  was  by  what  meafure  or  rule  the 

of  the  prim*  damage  ought   to  have  been   eftimated. — The  plaintiff 

loftamotintAo*  Prove^  ^at»  at  the  tim*  °f  the  infurance,  fugars  were 
may  be  afcer-  worth  35 1.  per  -hogfhead  at  Hamburgh ;  but  that  the  ex- 
prieet  which  pe&ation  of  a  peace  had  fuddenly  funk  the  price.  That 
the  damaged  the  owner  of  the  fugars,  before  the  fhip  arrived  at  Ham- 
to  each  other  ^urgh%  and  before  he  could  know  that  they  were  damaged, 
in  the  port  of  had  fent  orders  that  they  fhould  be  houfed  there  till  the 
deUvery'  price  fhould  rife  above  30 1.  per  hogfhead :  That,  in  faft, 

Leah  v.  Rud-  the  negociation  not  taking  place,  fugars  did  not  rife  25 1. 
jr,a<DV.xi67.  per  cenU     That  he  might  haye  fold  thefe  fogars  at  30L 

per  hogfhead,  if  they  could  have  been  kept  \  and  the  dam- 
age they  had  received  was  the  only  reafon  why  they 
were  not  kept.  The  plaintiff,  therefore,  infifted  that  the 
neceffity  of  an  immediate  fale,  and  the  dofs  fuftained  by 
it,  ought  to  have  been  taken  into  the  account  in  comput- 
ing the  damage. — Lord  Mansfield,  who  tried  the  caufe, 
left  it  to  the  jury  to  decide,   whether  the  difference  between 

the 


(a)  The  reporter  in  this  cafe,  makes  Lord  Mansfield ftate  that 
the  fum  paid  into  court  bore  the  like  proportion  to  the  fum  at 
which  the  fugars  were  valued  in  the  policy,  (30I.)  as  the  price 
of  the  damaged  fugars  (20  L  o  s.  8  d.)  bore  to  the  price  of  the 
found  at  Hamburgh  ( 23  1.  7 s.  8  d.)  That  is,  the  fum  fuppofed 
to  have  been  paid  into  court,  was  to  30l.as20I.os.  8 d.  is  to  23 1. 
7  s.  8  d.  This,  by  a  common  operation  of  arithmetic?  would  be 
25  L  14  s.  per  hogfhead,  which  fhews  that  the  rule  by  which  the 
money  was  paid  into  court  is  not  correclly  ftated  in  the  report. 
The  fum  paid  into  court  muft  have  borne  the  fame  pro- 
portion to  30 1.  as  3  1.  7  s.  (the  difference  between  the  found 
and  damaged  fugars  at  Hamburgh)  bore  to  23  1.  7  s.  8  d.  (the 
price  of  the  found  there. )  This  comes  to  4 1.  5  s.  n  d.£  per 
hogfhead,  the  real  amount  of  the  lofs,  according  to  the  prin- 
ciples laid  down  by  Lord  Mansfield,  in  delivering  the  opinion 
of  the  court. 


Chap. XV.  §  a /J  As  to  Value.  537 

the  found  and  the  damaged  fugars,  at  the  port  of  delivery, 
ought  to  be  the  rule  :  Or,  whether  the  lofs  occafionedby  an 
immediate  fale,  fhould  be  taken  into  confideration.     The 
jury,  amongft  whom  were  many  confiderable  merchants, 
who  perfectly  underftood  the  fubjedt,  and  formed  their 
judgment  from  their  own  experience,  found  the  defen- 
dant's rule  of  eftimation  to  be  right,  and  gave  their  verdict 
for  him.  accordingly. — Upon  a  motion  for  a  new  trial, 
the  court  were  unajiimoufly  of  opinion  that  the  plaintiffs 
were  not  entitled  to  have  the  price  for  which  the  damaged 
fugars  were  fold,  made  up  to  SO  1.  per  hogfhead ;  and 
that  the  rule  by  which  the  jury  had  gone  was  the  right 
meafure.     Lord  Mansfield)  in  delivering  the  opinion  of 
die  court,  faid, — "  The  rule  by  which  the  defendant  and 
the  jury  have  gone  is  this, — the  defendant  takes  the  pro- 
portion of  the  difference  between  found  and  damaged 
fugars  in  the  port  of  delivery,  and  pays  that  proportion 
upon  the  value  of  the  goods  fpecified  in  the  policy  ;  and 
has  no  regard  to  the  price,  in  money,  which  either  found  or 
damaged  fugars  bore  at  the  port  of  delivery.   He  fays  the   qJHy"^^ 
proportion  of  the  difference  is  equally  the  rule,  whether   whether     the 
the  goods  came  to  a  rifing  or  a  falling  market.     For  in-  f^^^or  * 
ftance  ;  fuppofe  the  prime,  coft  or  value  in  the  policy  to   felling  market. 
be  SO  1.  and  the  damaged  goods  fell  for  40  1. ;  but,  if 
found,  would  have  fold  for  50  L  ;  the  difference  is  a  fifth ; 
The  infurer  muft  therefore  pay  a  fifth  of  30 1. : — E  converfo, 
if  they  come  to  a  lofing  market,  and,  being  damaged* 
fell  for  10  1. }  but,  if  found,  would  have  fold  for  20  1. ; 
the  difference  is  one  half:  The  infurer  muft  therefore 
pay  151.;  that  is,  half  the  prime  coft  or  value  in  the  policy. 
Two  objections  have  been  made  to  this  rule  :  Firft,  that 
it  is  going  by  a  different  meafure  in  the  cafe  of  a  partial, 
from  that  which  governs  in  the  cafe  of  a  total,  lofs  5  fcr, 
upon  a  total  lofs,  the  prime  coft,  or  value  in  the  policy, 
muft  be  paid. — The  anfwer  to  which  objection  is,  that 
the  diftin&ion  is  founded  in  the  nature  of  the  thing.    In- 
furance  is  a  contract  of  indemnity  againft  the  perils  .of  the 
voyage,  to  the  amount  of  the  value  in  the  policy ;  and 
therefore  if  the  thing  be.  totally  loft,  the  infurer*  muft  pay 

the 
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the  whole  value  which  he  Infured  at  the  out-fet.  But, 
where  a  part  of  the  commodity  is  fpoiled,  no  meafure 
can  be  taken  from  the  prime  coft  to  afcertairi  the  quantity 
of  the  damage  fuftained.  The  only  way  is  to  afcertain 
whether  the  thing  be  a  third  or  a  fourth  worfe  than  the 
found  commodity  ;  and  then  pay  a  third  or  foftrth  of  the 
prime  coft  or  value  of  the  goods  fo  damaged,  (a)    The 

fecond  objection  is,  that  this  being  a  valued  policy,  was  in 
nature  of  a  wager  s  and  if  fo,  there  could  be  no  partial 
lofs,  and  the  infured  could  only  abandon  and  recover  as 
for  a  total  lofs  \  becaufe  the  value  fpecified  was  fictitious." 
— In  anfwer  to  this  objection,  his  Lordfhip  /aid, — "  To 
argue  that  there  can  be  no  adjuftment  of  a  partial 
lofs  upon  a  valued  policy,  is  directly  contrary  to  the. 
very  terms  of  the  policy  itfelf.  It  is  exprefsly  provided 
that  the  article  of  fugar  {hall  be  fubjeft  to  average, 
if  the  lofs  exceed  *5  per  cent.  ;  and  even  if  it  were 
not  fubjett  to  average  the  confequence  would  .  be 
that  every  partial  lofs  muft  thereby  become  total  :  But 
then,  the  infured  could  only  recover  in  the  event  of  a 
i  total  lofs  ;  and  confequently  the   plaintiffs  in  this  cafe 

would  not  be  entitled  to  recover  at  all  ;  for'  there  is 
no  colour  to  fay  that  this  was  a  total  lofs  ;  befides,  the 
plaintiffs  have  taken  the  goods  and  fold  them.  In  oppo- 
fition  to  the  meafure  which  the  jury  have  gone  by,  the 
plaintiffs  contend  that  they  ought  to  be  paid  the  whole 
r  value  in  the  policy  >  upon  one  of  two  grounds.     1ft.  That 

th»  general  rule  of  eftimating  fhould  have  been  the  dif- 
ference between  the  price  the  damaged  goods  fold  for, 
'and  the  prime  coft,  or  value  in  the  policy.     Here  the  dam- 

w  •  aged 


(a)  Lord  Mansficldy  in  this  anfwer  to  the  firft  objection, 
fee ms,  according  to  the  report,  to  have  been  labouring  to  ac- 
count for  the  fuppofed  difference  between  the  meafure  in  the 
cafe  of  a  partial  and  a.  total  lofs.  But  with  great  deference,  it 
would  fcem  that  the  rule  to  which  the  objection  is  made,  and 
which  fixes  die  proportion  of  the  prime  cojl  which  muft  be  paid 
in  cafe  of  a  partial  lofs,  is  not  inconfiftent  with,  but  is  founded 
upon,  the  practice  of  paying  die  whole  of  the  prime  coft  upon 
a  total  lofs. 
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aged  goods  fold  for  20  L  0  5.  8  d.  per  hogfhead  ;  and  the   An  infurer  b 

underwriters  fliould  make  it  up  SO  L— To  this  I  anfwer,   ne?erJto. bc  T 

that  it  would  involve  the  underwriter  m  the  rife  or  fall  of  rife  or  fall  of 

the  market  ;    and,  in  fome  cafes,   fubjeft  him  to  pay    thc  ""kefc 

vaftly  more  than  the  lofs  ;  in  others,  it  would  deprive  the  ' 

Jnfured  of  any  fatisfa&ion,  though  there  were  a  lofs.— 

For  inftance  ;  fuppofe  the  prime  coft,  or  value  in  the 

policy,  30 1.  per  hogfhead  ;  the  fugars  damaged  ;  the  price 

of  the  found  20  1. ;  the  price  of  the  damaged  19 1.  10  s.  : 

The  lofs   is   about  a  fortieth,  and  the  infurer  would  be 

obliged  to  pay  above  a  third. — Suppofe  they  come  to  a 

rifing  market ;  the  found  fugars  fell  for  40 1. ;  the  damaged 

for  35  1. :  The  lofs   is  an  eighth  ;    yet  the  infurer  would 

have  to  pay  nothing. — The  2d  ground  upon  which  the 

plaintiffs  contended  that  the  SO  1.  fhould  be  made  up,  was, 

that  it  appeared  that  the  fugars  would  have  fold  for  that 

price,  if  the  damage  had  not  made  an  immediate  fale 

neceffary. — The  moment  the  jury  brought  in  their  verdict, 

I  was  fatisfied  they  had  done  right  in  disregarding  the  par- 

ticular  circumjlances  of  this  cafe  ;    and  I  was  convinced  of 

this,  after  converting  with  perfons  of  experience  in  adjuft- 

ments,  and  after  the  fubjeft  had  been  fully  argued  at  the 

bar.     The  nature  of  the  contract  is  that  the  goods  fhall    The  indemnity 

come  fafe  to  the  port  of  delivery  1  or  if  not,  that  the  in-    J^^l^h 

furer  will  indemnify  the  infured  to  the  amount  of  the    an  aliquot  part 

prime  coft.     Kthey  arrive,  but  leffened  in  value  by  dam-   ^ft^;  *™ 

age  received  at  fea,  the  nature  of  an  indemnity  fpeaks    ponds  with  the 

demonftrably,  that  it  muft  be,  by  putting  the  infured  in    ^^Sioi 

the  fame  fituation,  (relation  being  had  to  the  prime  coft,    ed  by  the  dam- 

or  value  in  the  policy,)  which  he  would  have  been  in,  if    *** 

the  goods  had   arrived  free  from  damage ;  that  is,  by 

paying  fuch  proportion,  or  aliquot  part,  of  the  prime  cojl, 

or  value  in  the  policy,  as  correfponds  with  the  proportion, 

or  aliquot*  part,   of  the  diminution  in  value  occafioned   by 

the  damage.     The  duty  accrues  upon  the  fhip's  arrival    'r*ie  duty  ac- 

-and  landing  her  cargo  at  the  port  of  delivery  ;    and  the,  jhTp"  "^rivd 

infured  has  then  a  right   to  demand  fatisfaftion.     The    and      landing 

a<ljuftment  can  never  depend  upon  future  events  or  fpec-   doLnoukp«d 

ulations  :    °.n  &tnrc  con- 
tingcncics. 
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ulations :  How  long  is  he  to  wait ;  a  week,  a  month, 
or  a  year  ? — In  this  safe,  the  price  rofe  ;  but,  if  peace  had 
been  made,  the  price  would  have  fallen  :  but  the  defend* 
ant  did  not  infure  that  there  fhould  be  no  peace.  It  is  true 
that  the  owner  acted  upon  political  fpeculation,  and  order- 
ed the  fugars  to  be  kept  till  the  price  fhould  be  30  L  or 
No  fpeculation  upwards :  But  no  private  fcheme  or  project  of  trade  of  the 
of  the  infured  infixed  can  affect  the  infurer  :  He  knew  nothing  of  it  i 

can  increafe  or  r  n 

oiminifli  the  a-  He  did  not  undertake  that  fugars  fhould  bear  a  price  of 
mount  of  tht  s0  ^  a  fcogfhead.  If  fpeculative  diftinftions  of  the  mer- 
chant, and  the  fuccefs  of  fuch  fpecutations,  were  to  be  re- 
garded, it  would  introduce  the  greateft  injuftice  and  incon- 
venience. The  infurer  knows  nothing  of  them.  Here,  the 
orders  were  given  after  the  iigning  of  the  policy.  But  the 
decifive  anf  * er  is,  that  the  underwriter  has  nothing  to  do 
with  the  prjre,  and  that  the  right  of  the  infured  to  a 
fatisfa&ion,  where  goods  are  damaged,  arifes  immediately 
upon  their  being  landed  at  the  port  of  delivery." 
Obfervatkms  In  this  cafe,  which  I  have  abftra&ed  more  fully  than 

cTfefand*  Uiat  *&>■» tne  infurance  was  on  goods  which  were  valued  in 
which  follows,  the  policy,  but  whofe  real  value  depended,  at  the  time 

the  infurance  was  effected,  on  a  fluctuating  market.  The 
goods  which  were  damaged  in  the  voyage,  came  to  a 
fallen  market,  where  the  price  was  lefs  than  the  value  in 
the  policy.  The  infured  infifted  on  being  paid  the  dif- 
ference between  the  price  for  which  the  goods  were  fold 
in  the  port  of  delivery,  and  the  value  in  tie  policy.  But  k 
was  determined  that  he  was  only  entitled  to  the  proportion 
of  the  value  in  the  policy  which  their  diminution  in  value 
bore  to  the  price  of  found  goods,  of  the  fame  fort,  in 
the  port  of  delivery  ;  thus  ufing  the  relative  prices  of 
the  found  and  damaged  goods  at  the  port  of  delivery  as 
the  means  of  afcertaining  the  proportion  •  of  the  prime 
If  the  value  in  cojl  which  the  infurer  was  bound  to  pay.       \ 

^/th*7'  CX"       *n  the  *°H°w*ng  cak»  which  came  before  the  court  of 

eft  of  theinfur-  King's  Bench  many  years  afterwards, there  was  a  partial  lofs 

*!r  a* a  -0i*  h*  uP°n  a  valued  policy,  but  the  value  in  the  policy  exceeded  tie 

fame    manner  interefi  of  the  infured.    There,  Lord  Mansfield  and  the  other 

as  if  the  poUcy  juc{<res  of  the  court  declared,  that  it  was  the  conftant  ufage 

were  an  open   J      o  »  o 

one  ;     and  the  m 

computation 


r> 
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in  fiich  cafes*  to  adjuft  a  partial  lofs  in  the  fam#  manner  muft  be  made 
as  if  the  policy  were. an  open  one  j  and  that  the  compu-  ^c0n^Lrf, 
tation  muft  therefore  be  by  the  real  intereft  on  board,  and  not  by  the  val- 
not  by  the  value  in  the  policy.  ?cy  *  ^  **" 

That  was  an  infurance  on  a  fhip  and  goods  on  board, 
— « At  and  from  Omod  to  London ;  valued  at  the  fum  *"  &**  *• 
« infured."  There  was  no  value  mentioned  in  the  body  of  a»  c.'iii.  MS. 
the  policy,  but  only  the  fums  wrote  againft  the  different 
names  on  the  back.  There  were  other  policies  on  the 
fame  fhip  and  goods,  amounting  in  the  whole  to  99,500 1. 
which  exceeded  the  amount  of  the  intereft  of  the  in- 
fur  ed.  (a)  The  fhip  and  a  great  part  of  the  cargo  were 
loft,  about  one  tenth  only  of  the  goods  being  faved.  One 
queftion  at  the  trial  of  this  caufe  was,  how  the  lofs, 
which  was  confidered  as  a  partial  one,  fhould  be  adjust- 
ed, (b)  The  broker  fwore  that,  on  fuch  policies  as  this* 
where  a  total  lofs  happened,  the  whole  fum  was  paid : 
But  where  it  was  only  a  partial  lofs,  they  confidered  it  as 
ant  open  policy,  and  paid  a  proportion,  not  of  the  fum 
injured,  but  of  the  value  of  the  goods. — The  court  of 
King's  Bench,  when  this  came  before  them,  thought 
it,  at  firft,  like  the  cafe  of  Lewis  v.  Rucker*  (c)  But 
the  intereft  of  the  infured,  in  the  fhip  and  goods,  being 
lefs  in  value  than  the  fum  injured,  the  court  held,  that  this      ^  - 

cafe  differed  from  that  of  Lewis  v.  Rucker,  and  that  the 
conftant  ufage  in  fuch  cafes  was,  upon  a  total  lofs,  to  pay 
the  whole  \{d)  but,  upon  a  partial  lofs,  to  confider  it 
astan  open  policy.  The  court  were  therefore  of  opinion 
that  the  computation   in  this  cafe  muft   be  by  the  real 

intereft 

(a)  The  fhip  and  goods  infured  had  been  captured  by  fea 
and  land  forces  joindy.  The  infurance  was  on  behalf  of  the 
officers  and  crews  of  the  ihips ;  but  as  the  land  forces  were 
entitled  to  a  (hare  in  this  prize,  the  intereft  of  the  infured  was 
therefore  lefs  than  the  value  of  the  fhip  and  goods,  and  lefs 
than  the  fum  infured.  Vid.  fup.  84, 1 1 1. — (I)  The  principal 
queftion  was,  whether  the  infured  had  an  infurable  intereft  in 
the  fhip  and  goods.  For  this  vid.  fup.  84.  where  there  is  a 
fuller  report  of  this  cafe. — (c)  Sup.  535. — r(</)    Vid.  fup.  199. 
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intcreft  of  the  infured  on  board,  and  not  by  the  value  in  the 
policy.  %  , 

The  true  ground  of  diftin&ion  between  this  cafe  and 
that  of  Lews  v.  Ruder  is,  that,  in  that  cafe,  the  value 
in  the  policy  was  considered  as  the  prime  cofiy  and  this 
was  neyer  difputed ;  whereas,  in  this  cafe,  it  appears 
that  the  intereft  of  the  infured  was  confiderably  lefs  than 
the  value  in  the  policy. 


Se&.  3. 

Of  the  Effeft  of  an  Adjujtment. 

Anadjuftment  AN  adjuftment  being  indorfed  on  the  policy  and 
figned  by  the   figned  by  the  underwriters,  with  a  promife  to  pay  in 

underwriters  is  .  .  A    .     *     ~    .  . ,  .    „      , 

prima  fade  tv\-  a  given  time,  is  prima  facte  evidence  agamft  them, 
dence    againft   %&&  amounts  to  an  admiffion  of  all  the  facts  necefiary  to 

them,  and  fuf-    _  %  %        %      •   r       %  •  1     1  •  • 

ficicnt  of  itfelf,  be  proved  by  the  lnlured  to  entitle  him  to  recover  m  an 
if  not  impeach-  action  on  the  policy.  It  is  like  a  note  of  hand,  and  be- 
the  infured  to  mg  proved,'  the  infured  has  no  occafion  to  go  into  proof 
recover  with-  ©f  any  other  circumftance.  This  was  the  opinion  of 
prool17  °  CF   Lord  C.  J.  Lee  in  the  following  cafe.. 

An  infurance  was  made  on  a  (hip  "  At  and  from 
"  Jamaica  to  London,  intereft  or  no  intereft,  and  without 
"  benefit  of  falvage,  with  a  warranty  that  the  fhip  mould 
"  fail  with  convoy." — The  fhip  failed  with  convoy,  but  was 
fo  much  damaged  in  the  voyage,  that  fhe  was  obliged 
to  bear  away  for  Charlejloriy  where  fhe  was  condemned 
and  broke  up, — All  the  underwriters,  being  fatisfied  of 
the  truth  of  this  cafe,  paid  their  lofles,  except  the  de- 
fendant, who  went  fo  far  as  to  fettle  it,  and  according 
to  the  cuftooi  upon  fuch  occafions,  indorfed  the  policy 
in  thefe  words ; — "  Adjufted  the  lois  pn  this  policy  at 
«  98  1-  per  cent.)  which  I  .agree  to  pay  one  month  after 
"date.  London,  5th  July  1745.  Henry  Gouldney" — 
When  the  money  became  due,  he  infifted  on  fuller  proof, 
particularly  of  the  {hip's  failing  with  convoy,  and  her 
condemnation. — An  nftion  was  brought  on  the  policy  5 
and  JLord  C.  J.  Lee,  who  tried  the  caufe,  was-  of  opinion 

that 


Hogv.  Gould/iey, 
at  N.  P.  after 
Trin.  1745,  at 
G.  H.  JBeavrct 
3IO. 
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that  this  was  to  be  confidered  as  a  notf  of  hand,  and 

that  the  plaintiff  had  no  occafion  to  enter  into  the  proof 

'of  the  !bfs.     The  jury  found  a  verdift  for  the  flamtiff! — 

The  ftine-nfle  was-  followed,  the  next  year,  by  the  fame 

learned  judge,  .in  the  cafe  of  Hmvett  v.  Ftexney.  (a)  ^ 

♦  '  It  has  been  bbferved  that  the  words  uTed  by  Lord  Chief  7*"*™1*  ob* 

„  J  jeaed  to* 

Juftk*e  Lee?  in.  this  cafe,  were    extremely  larjp :  (b)    arid 
that  the  true  rule  upon  the  fubjeft  might  be  better  col- 
lected from  two  fubfequent  cafes,  which  will  be  meg-  \ 
tioned  hereafter.      Tfte  words  which  are  fuppofed  to  be 
too  large  ate,  *  That   the  memorandum   indorfed  oh 
4«  the"  pdky,  toas  to  be  confidered  as   a*  note  of  hand, 
*'  and  that  the  plaintiff  had  no  occafion  to  enter  Into1  the 
/  «*  proof  of  the  lofi." — It  i«  not  eafy  to  3ifcover  in  what   The  rule  *ia* 
refped  the  jgde  here  laid  down  is  too  large.     The  mem-  .  xhc^ad'tift- 
orandum  indorfed  on  the  policy,  and  figned  by  the  de-    ment     admits 
fendant,  unqueftionably  amounts  to  an   admiffion  of  his   J„a  ^c  a  n^t 
fubfeription  to  the  policy,  of  the  plaintifPs  intereft  in  the   of  hand,  \%fru 
ihip  infured;  (if  the  terms  of  the  policy  had  not  rendered   denceo7adcb£ 
that  unneceflary,)  of  her  having  failed  with  convoy,  of 
a  lofs  having  happened,  and  that  the  amount  of  that 
lofs  was  the  fum  fpedtfied  in  the  adjuftment,  which  con- 
tains a  promife  to  pay  ill  one  month.     This,  ljjce  a  note 
of  hand,  is*  ptirhd  facie  evidence  of  a  debt ;  and  it  feems 
to    be  as  untteceffary  for- the  plaintiff,  in  an  adfcon   on 
the  policy,  to  prove  the  fafts  admitted  by  the  adjuftmenti 
as  to  prove  the  confideration  of  a  note  of  hand,  before  it 
is  impeached. — But  in  neither  cafe  is  a  the  door  Jhitt  againJI  h  »  not,  how* 
"inquiry"      A  note  of  hand  is  not  conclufive  evidence   fiye/but°m** 
of  a  confideration,  though  value  received  be  exprefled  be  impeached 
td  it.     On  the  contrary,  it  may  be  impeached  by  flawing     y  evi  *** 
that  it  was  made  upon  an  unlawful,  or  corrupt  confid- 
eration, or  without  any  confideration  at  all.     So,  an  acl- 
jnftment,  like  that  Ttfiich  is  ftated  ip  the  foregoing  cafe. 
naay  be  hnpeaened  by  fhewing  f  hat  the  underwriter'  was 
induced  to  fign  it  by  forofe  fraud  oM  concealment,  or  by     , 
fome  mifconception  of  the  law  or  fact.     But,   in  either 

*  *    +  cafe, 


(a)  Seawes  308.— (t)  Part  Ii8« 
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cafe,  this  muft  be  done  by  evident*)  and  not  by 
■doubts  §r  Jurmifes  after  the  time*  for  payment  is 
come  ;  nor  can  the  plaintiff  be  put  undeu.  the  necefiky 
of  proving  the  cdhfideration  of  the  note  in  the  one 
Cfcfe,  or  the  fafts  admitted  by  the  adjuftment,  in 
the  other,  until  *a  -ftrong  ground  of  fufpicion,  atleoii* 
be  raifed  againft  it  by  evidence  on  the  part  of  the  de- 
fendant. » 
Theadjuftment  In  the  firft  of  the  two  cafes  adduced  in  fuppoct  of 
maybegivcn  in  (he  obie&ion  to  the  rule,  as  laid  d#wn  by  Lord  C  J.  Lee, 

evidence  in  an 

sdion  on  the  a  lofc  had  been  adjufted  at  50  per  cenM,  and  an  a&on 
policy ;  and  the  was  bright  on  the  policy. ^-Jt  was  contended  db  the 

lnlured  is  not  °  *         * 

obliged  to  de-  part  of  the  defendant,  that  the  adjuftment  was  not  bind* 
onfc  cfp€<iaU7  *ng  >  but  that,  If  it  were,  it  ought  to  have  been  declared 
iti  trimaftit  on  jj'^/ty.— -Lord  Kenyan,  who  tried  the  £aufe,  was  o£ 
cvideneeagainft  opinion  that  it  was  not  neceflafy  to  declare  fpedatty. 

Shuttemay  He  faid  that  the  ^Anient  was  frimi  fade  evidence 
impeach  it  againft  the  defendant :  But  if  there  had  been  any 
Rodters  v.May-  rnifconception  of  the  law  or  faft  upon  which  it  had 
/or, at  N.  P.  after  been  made,  the  underwriter*  was  not  abfolutely  concluded 
JPariiii.79*   kv  it. — Tlys  turned  out  to  be  the  cafe,  and  there  was 

a  verdift  for  the  defendant.  # 

The  doftrine  of  Lord  Kenyan,  in  this  cafe,  fir  from 
(baking,  or  ev$n  "Aarrowing  the  rule,  as  laifl  down   by 
Lord  Q  J.  Lee,  feems,  on  the  contrary,  td  have  ftrongly 
confirmed  it.      Lore?  Kenyon  fays,  that  if  there  had  been 
*  any  mifconception  of  the  law  or  faft  upon  which  the  ad- 

juftrrfent  had  proceeded,  the  underwriter  would  not  have 
*  been  abfolutely  concluded  by  it.      It  is  plain  then;  that  he 

confidered  the  adjuftment  like  a  note  of  hand  as  primd 
facie  evidence  of  a  debt,  but  not  conclusive,  fince  the 
adjuftment,  like  the  note  of  hand,  might  be  impeached  by 
evidence  on  the  part  of  the  defendant.  *'* 

Db  Garrou  ▼.  f     jn  the  fecond  cafe  adduced  in  fupport  ot  Ae  obiec-  * 
p  after  Trin.    tfon  to  the  rule-,  as  laid  «down  by  Lord  C«  J.  Lee,  it  is 
i79S.Fjriu$.    ftated  that    the  plaintiff  went -to  trial,  having  no  evi- 
dence to  produce  but 'the  adjuftment  ;  and  the  witnefs 
who  proved  it,  fwore  that,  foon  -after  tBfey  had  figned  it, 
doubts  arofe  in  tke  minds  of  the  underwriters,  and  tBfey  re- 
filled 
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fufed  to  pay,  upon  which,  Lord  Kenyon  faid  that,  under 
thefe  circumftances,  the  plaintiff  muft  go    into  other 
evidence  1    and  not  being  able  to  do  this,  he  was  non- 
fuited* — In  the  flowing  term  a  iftotion  was  made  to 
fet  afirfe  this   nonfuit,  upon,  the  ground  that  an  adjuft- 
ment was  primd  facie  evidence  of  the  whole  cafe,  arid 
threw  the  onus  probandi  upon  the  underwriter  ;   and  that 
it  amounted  to  more  than  proof  of  the  defendant's  fub- 
fcription  to  the  policy. — Lord  Kenyan  faid  5 — "  I  admit  the 
adjuftment  to  be  evidence  in  the   caufe  to  a  certain   e& 
tent :    But  I  thought  at  the  trial,  and  ftill  think,  that 
when  the  fame  witnefs  whg.  proved  the  iignature,  of  the 
defendant  to  the  adjuftment  faid,  that  doubts,  foon  after 
the  adjuftment  took  place,  arofe  in  the  minds  of  the  un- 
derwriters, <w  to  theyhonefiy  of  the  tranfaclion,    and  they 
called  for  further  proof,  the  plaintiff  Ihould  have  pro- 
duced other  evidence;  and  that,  {hutting  the  door  againft 
Inquiry,  after  an  adjuftment,  would  be  putting  a  ftop 
to    candouxt  an4  fair    deali*  g  amongft  the  underwri- 
ters.—Accordingly  the    court   refufed  to  grant  a    new 
trial. 

In  the  account  of  what  pafled  at  the  trial  of  this  caufe,  it   whether    thtt . 
does  not  appear  upon  what  fubjeft  the  doubts  arofejn  the   cafyan  ^  <?cc- 
minds  of  the  underwriters,  nor  at  what  time  the  further   authority     to  • 
proof  was  called  for.    It  would  feem  from  the  above  report   ?*70.Tthcnj.lc 
that  further  proof  was  only  called  for  at  the  trial  by  the   Lord  C  J.  Let. 
learned  judge  who  tried  the  caufe.     It  is  unfortunate  that 
there  is  no  account  of  this  cafe  in  the  term  reports,  the 
fixth  volume-  of  which  contains  the  cafes  of  the  term  in 
which  it  is  faid  to  have  come  before   the  court.     It  is  to 
be  prefumed  that  an  accurate  ftatement  of  the  evidence 
on  which  the  plaintiff  was  nonfuited,  would  have  clearly 
fbewn  that  the  decifion  of  the  learned  judge  at  ntfi  priusy 
and  afterwards  of  the  court  of  King's  Bench,  was  cor- 
rectly right ;  that  juftice  was  done  \   and  that,  under  the 
particular  circumftances  of  the  cafe,  this  might  have  beea 
a  very  proper  exception  to  the  rule,  as  laid  down  by  Lord 
C.  J.  Lee.      But  as  the  cafe  ftands,  in  the  above  report 
of  it,  it  would  be  very  difficult  to  reconcile  it,  even,  to 
the  decifion  of  the  fame  learned  judge  in  the  above  cafe 
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of  Rodgers  v.  Maylor\(a)  nor  cai}  k  *be  accounted  for, 
ugpn  any  known  principle  of  law*  that  an  underwater, 
who  had  figned  an  adjustment  of  a  lofs  with  a  promife 
to  pay  it,  might  afterwards,  merely  becaufe  Jie  chofe  to 
allege  that  doubts  tad  arifen  in  his  mind,  re£ufe/$o  pay 
tfce  fum  he  had  acknowledged  to  be  due  »  and  that, 
merely  on  the  fuggeftion  of  thefe  doubts,  the  infured 

,  fhould  be  called  upon  at  the    trial  to  prove  his  whole 
cafe,  at  a  time,  too,  when  it  w^s  no  longer,    perhaps, 

.  in  his  power  to  procure  the  necefTary  evidence.      The 
candour  andjfairnefs  which  ought  to  prefid£  in  die  liti- 
gation of  all  commercial  queftkms,  would  never  go  the 
length  of  requiring  this.      If,  indeed,  the  underwriters, 
harbouring  thefe  doubts,  fhould  give^  the  infured  read- 
able notice  of  their  intention    to  difpute   his  claim,  it 
would  be  competent  to  them,  peAaps,  to  do  fo  -y  and 
even  then,  they   ought    to   come^  prepared    to    ihew 
fome  fraud  or  concealment  on  tfre  part  of  the  infured  ; 
or  fome  mifconception  of  tb  *  law  or  the  fafl^  on  their 
own  part,  which  had  induced  them  to  agree  to  the  ad- 
juftment.      This   would  certainly  make  an   end  of  the 
adjuftment,  and  it  would  then    be  incumbent  on  the 
infured,  junder  whatever  difficulty,  to  go  into  the  proof 
of  his  whole   cafe.     It  is  poffible,  nay,  very  probable, 
that  this,  or  fomething  like  it,  appeared  in  the  cafe  of 
De  Garron  v.  Galbraith*      But,  as  that  cafe  is  reported,  it 
cannot  be  deemed  of  fufficient  weighty  or  authority   to 
alter  or  fhake  the  rule  as  laid  down  in  the  cafe  of  Hog 
v.  Gouldney  >   and  which,  as  has  been  already,  obferved,  is 
greatly  enforced  and  confirmed  by  Lord  Kenyon,  in  the 
cafe  of  Rodger x  v.  Maylor*  (b) 

But  -it  is  faid,  that  the  fpirit  of  the  rule  laid  down 
in  this  laft  cafe,  was  adopted  in  the  very  modern  cafe  of 
Thellujon  v.   Fletcher,  (c)  which  has  been  already  fully 

ftated. 


(a)  Sup.  544. — (b)  Vid  Chriflian  v.  Coomb*,  Efp.  Rep. 
486,  where  Lord  Kenyan  lays  down  the  fame  dodhina — 
(c )  TheUufon  v.  Fletcher  was  determined  16  years  before  that  of 
Oe  Garron  v.  Galbraith. 


ftated.  (a)  -  The  only  point  determined  in  that  cafe  at 
all  applicable  to  the  prefent  fubje&  was,  that,  if  an.  un- 
derwriter fufier  judgment  to  go  by  default,  hp * thereby 
confeffes  the  plaintiffs  title  to  recover,  andjthe  plaintiff., 
fhall  not,  therefore,  be  obliged  to  prove  his  intereft ;  a 
point  abfcut  whiclv  without  that  decifioti,  no  lawyer  could 
4iave  entertained  much  doubt. — All  that  *caA  he  faid  on 
this  determination  i$,  that,  as  far  as  it  can^be  fuppoied 
to  bear  on  the  prefent  queftion,  it  corroborates  the  rule  as  • 
bid  doww  by  Lord  Q,  J? Lee* 


{a)  Sup,  105. 
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CHAP.    XVI. 
.   Of  Return  cf  Premium.  ' 

THE  premium  paid  by  the  infured,  and  the  rifk  which 
the  iiffurer  takes  upon  himfelf,  are  confiderations 
each  for  the  other :  They  are  correlatives,  who/e  mutual 
operation  'conftkutes  the  enence  of  the  contract  of  in- 
furance.  The  infurer  fhall  not  be  expofed  to  the  rifle, 
•without  receiving  the  premium ;  nor  fhall  he  retain  the 
premium,  which  was  th£  price  of  the  rifk,  if,  in  fact, 
he  runs'  no  rilk  at  all.  (a)  For  wherever  a  man  receives 
the  money  of  another  upon,  a  confideration  which  T\ap- 
pens  to  fail,  or  is  never  performed,  he  is  under  an  obli- 
gation, from  the  ties  of  monar  Jumorfty  and  natural  juftide, 
to  refund  it.  -In  fuch  cafe,  *  the  law  .implies*  a  debt,  quafi 
ex  contra&Uy  and  gives  the  infured  an  action  againft  the 
infurer,  for  money  had  and  received  to  his  ufe,  to  recover 
baclj:  the  premium,  (b) 

It  will  be  our  bufinefs  in  the  prefent  chapter,  to  (hew 
under  what  circumftances  the  infured  fhall  be  entitled 
to  demand  a  return  of  premium. — The  cafes  in  which 
the  infured  fhall  be  entitled  to  fuch  return,  may  be  re- 
duced to  the  following  heads 5 

m  W 

1.  Where  the  contract  is  void  ab  initio  ; 

2.  Where  the  riik  has  not  been  commenced ; 

3.  Upon  the  performance  of  certain  ftipulations ; 

4.  When  the  deduction  of  one  half  per  cent,  fhall  be 
allowed* 


(a)    Per  Lord  Mansfield,  3   Bur.  1240. — [b)  VibV  2  Bur. 
1008 ;  Doug.  454  ;  Gowp.  668  ;  1  Show.   156.  3  T.  R.  266. 
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Seft.  1. 

Of  Return  of  Premium  where  the  Contraft  is  void 

ab  initio* 


•.■ 


IN  general,  when  the  contract  is  void  ab  initio,  <U  is 
fb,  either  for  warit  of  intereft  in  the  mfured,  or  becaule 
the  infurance  is  illegal,  or  for  fraud  oh  tho  one  fide  or  the 
other.— We  *itt  inquire^  in  what  cafes  there  fhall  be  a  re* 
turn  of  premium  on  each  of  thete  grounds* 


i.  Where  a  ContraR  is  void  for  Want  if  Intereft. 

A  want  of  intereft  may  be  either  total \  as  where  the  if  an  mfuruiee 
infured  has  nothing  on* board  the  fliip ;  or  partial,  as  ^%tD^J^m 
where  he  has  an  intereft  in  the  thing  infured,  but  not  to  for  more  thtn 
the  amount  ftated  in  the  policy.  And  it  may  be  laid  down  **c  "**  m£*u 
as  a  general  rule/  that  if,  through  miftake,  mifinforma-  be  1  return  of 
tion,  or  any  ojher  innocent  caufe,  an  infurance,  in*\  premium, 
fingle  policy,  be  made  without  any  intereft  whatfoever  • 

in  the  thing  infured,  or  to  a  much  larger  amount  than 
its  real  value  •,  in  the  one  cafe,  the  infurer  fhall  return 
tbe  whole  premium  ;  in  the  other,  he  fhall  return  upon 
all  abov^the  true  value.  *  Thus,  if  a  man,  fuppofing  he 
has  goods  on  board  a  certain  fhip  to  the  value  of  1000  1. 
infure  to .  that  amount,  but  afterwards*  find  either  that 
he  Jias  no  goods  at  all  on  board,  or  that  he  •  has  good*  , 

only  to  the  amount  of  half  the  infurance  :  In  the  one 
cafei  he  would  be  entitled  to  a  return  of  the  whole  pre- 
mium ;  in  the  other  to  a  return  of  a  moiety,  (a)  And 
all  the  underwriters  upon  a  policy  in  tfhich  the  x  effects 
are  infured  beyond  their  value,  muft  bear  any  lofs  that 

may 


%  (a)  Vid.  Le  Guidon,  ch.  2,  ar^  18,  Ord.  of  Amfl.  art.  23. 
Pettier  h.  t.  n.  77,  183.  Rocau,  n.  82. '  \a!in,  fur  art.  23, 
p.  67. 


i 
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may  happen,  and  repay  a  part  of  the  premium,  in  propor- 
tion to  their  refpe&ive  fubfcriptions,   without  regard  to 
the  priority  of  their  dates,  (a) 
If  there  he  an        If>  by  fever al  policies,  made  without  fraud,  the  fum  in- 
byTeTerTpolt   f^d  ^«ed  the  value  of  the  effefts,,  thefe  feveral  poli- 
cies, the  under-   cies  will,  in  effeft,  make  but  one  infurance,*  and  will  be 

bTu^to^he  Sood.to  the  extent  of  d*  true.intereft  of  the  infuredj 

extent  of  the  va.  and*  in  cafe  of  lofs,  all  the  underwriter*  on  the  feveral 

wUl  S\^Z  Vdte****U  pay  according  to  their  refpeflive  fubferip- 

t  titledtoaretum  tioiis,  without  regard  to  the-  priority  of  their  dates.     It 

fiS*'  foUows  *»*  tbrocc  that  ati  *•  underwriters  on  the 
feveral  policies  would  be  equally  entitled  to  a  return  of 
premium  far  the  fum  infured  above  the  value  of  the  ef- 

fefts,  in^  proportion  to  their  refpeffive  fubfcriptions 

In  this  particular*  our  few,  as  we  have  already  thewrt^  (b) 
differs  from  the  ancient  law,  and  indeed  from  the  law  of 
moft  of  the  other  maritime  ftates  at  this  day. 

pDon  i  wager        We  have  already  feen  that  a  wager  policy,  at  leaft 

S&aitS    £"*  */   ^    19G-    H-   C'    87'    '".  iUe«al   "*   ™'d-'(') 

wver  back  the  Upon  fuch  a  policy  the  infured  cannot  recover  baofc 
FeTaTer  the  '1^  Premiuxn-  At  leaft  if  he*wait  till  the  rifle  is  over, 
rifc  if  run.        he  &aU  not,   after  thus  taking  the  chancfc  of  a  lofs,  and 

of  obtaining  from  the  generofity,  at  leaft,  of  the  tinder- 
writers,  the  fum  infured,  be  permitted  to  recover  back  the 
premium. 

Zewry  and  an-  The  plaintiffs  had  lent  one  Lawfon,  captain  of  the 
*?£££  L°rd  ^^Wlndiaman, '26,0001.  for.  which  k  gave 
them  a  common  bond.  While  he  was  with  his  fhip  at 
China,  the  plaintiffs  got  a  policy  underwritten  by  the 
defendant  and  others,  «  At  and  from  China  to  London, 
«  beginning  the  adventure  upon  the  goods  from  the  load- 
ing thereof  on  board  the  faid  fhip  at   Canton,  &c.  and' 


"uhon 


(a)  Habet  omnis  aflecuratio  hoc  peculiare,  ut  in  ea  non  fit' 
pnus  nee  pofteri us,  quantum  ad  effeftum  et  validitaterri  con-  " 
traclns;  fed  ulrimus  a/Tecurator  tantundem  participat  in  dam-' 
noet  lucro  ex  aflecurationeprovenienti, quantum  prior.  Kuriehe 
diatr.n.  ,&_,(*)  Vtf.  fup.  1,5,  u6.-(,)  Yid.fup.ch.  ff  */ 
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"upon  tie  faid  Jb'tp  from  her  arrival  at  Canton,  valued  at 
a  26,000  L,  being  the  amount  of  Captain  Patrick  Law- 
"  Jon's  common  bond  payable  to  the  parties,  as  fhall  be 
€€  defcribed  at  the  back  of  this  policy,  dated  16th  Decenr- 
u  ber  1,775 :  And  in  cafe  of  loft,  no  other  proof  of  in* 
"  tereft  to  be  required  than  the  exhibition  of  the  faid 
"  bond  ;  warranted  free  from  average,  and  without  ben* 
u  efit  of  falvage  to  the  infurers." — At  the  head  of,  the 
fubfcription  was  written,  «  On  a  bond  as  above  exprejfed" 
— Captain  Law/on  failed  from  China  and  arrived  fafe  with 
his  adventure  4n  London. — The  infured  brought  an  ac- 
tion to  recover  back  the  premium,  on  the  ground  that 
the  infurance  having  been  made  without  intereft,  the  pol- 
icy was  void,  within  the  ftatute.  (a)  There  was  a  ver- 
dict for  the  defendant  by  the  direction  of  Lord  Mansfield, 
who  tried  the  caufe,  upon  the  ground  that,  though  the 
policy  was  void,  as  being  without  intereft,  yet  that  both 
parties  were  equally  guilty  of  a  breach  of  the  law,  and 
therefore  the  rule  in  pari  deliblo,  tnelior  eft  conditio  poffi- 
dentis  applied,  and  the  plaintiffs  could  not  recover  hack 
the  premium.  Upon  a  motion  for  a  new  trial,  the  courf 
adopted  this  opinion. — Lord  Mansfield  faid, — "  This  is 
clearly  a  gaming  policy.  The  nature  of  the  infurance 
is  known  to  both  parties.  The  plaintiffs  fay  •,  ( We  mean 
to  game  ;  but  we  give  our  reafon  for  it  -,  captain  Laiu- 
fon  owes  us  a  fum  of  moaey,  and  we  want  to  be  fecure 
in  cafe  hte  fhould  not  be  in  a  fituation  to  pay  us.'  It 
was  a  hedge.  But  they  had  no  intereft  4  for,  if  the  fhip 
*  had  been  loft,  and  the  underwriters  had  paid,  ftill  the 
plaintiff  would  have  been  entitled  to  recover  the  amount 
of  the  bond  from  Law/on. — This,  then,  is  a  gaming  pol- 
icy, and  aga&nft  an  aft  of  parliament;  and  therefore 
it  is  clear  that  the  court  will  not  interfere  to  affift  either' 
party ;  according  to  the  well  known  rule,  that,  in  pari 
deliBo  melior  ejl  conditio  poffideniis  :  Not,  that  the  defen- 
dant's right  is  better  than  that  of  the  plaintiff;  but  he 
muft  draw  his  remedy  from  clear  fountains."— Mr.  Juf- 

*  tic* 


(a)   19  G.  II.  c.  37,  fup.  103, 
2— Z 
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tice  AJburJt  concurred  in  this  opinion.  Mr.  J.  WUJes 
thought  that  this  was  not  a  gaming  policy ;  that  the 
money  was  paid  upon  a  miftaken  idea,  and  ought  to  have 
Yet,  Wore  the  been  refunded. — -Mr.  Juftice  Buller  agreed  with  Lord 
rift  is  run,  and  Mansfield  and  Mr.  Juftice  A/hur/?9  that  this  was  a  gaining 
trad  is  execu-  policy,  being  without  intereft:  But  he  held  that  the 
tory,  the  infer-  reafon  why  the  plaintiffs  could  not  recover  was,  that  an 
er  back  the  a&ion  brouglrt  to  refcind  a  contract,  muft  be  brought 
premium*  while  the  contrail  continues  executory  j    and  then  it  can 

only  be  done  on  the  terms  of  reftoring  the  other  party 
to  his  original  fituation.  He  mentioned  a  cafe  of  Walhr 
v.  Chapman,  in  B.  R.  fome  years  before,  where  a  fum  of 
money  had  been  paid  in  order  to  procure  a  place  in  the 
cuftoms.  The  place  had  not  been  procured,  and  the 
party  who  paid  the  money,  having  brought  his  aftion 
to  recover  it  back  \  it  was  held  that  he  ihould  recover, 
becaufe  the  contra&  remained  executory.  €t  So,w  faid  he, 
"  if  the  plaintiffs  in  this  cafe  had  brought  an  aftion  before 
the  rifk  was  over,  they  might  have  recovered ;  but 
having  waited  till  the  rifk  was  run,  it  was  then  too 
late."  (a) 

The  reader,  in  perufing  the  foregoing  cafe,  muft  hare 
cbferved  that  though  Mr.  Juftice  Buller  concurs  in  opin- 
ion 


(a)  There  is  a  cafe  of  Wharton  v.  Dela  Rive,  (at  N.P.  after 
Mich.  1782,)  mentioned  in  Pari  376,  where  an  aftion  is  faid 
to  have  been  brought  on  two  wagers,  "one  of  26 1.  5s.  to 
tool. :  the  other  of  13I.  2s.  6d.  to  30L"  that  the  America* 
colonies  would  be  acknowledged  as  independent  ftates  bjFrance, 
fometime  between  the  firft  of  February  and  the  firft  of  Aftwt 
1778.  It  is  ftated,  that  upon  the  opening  of  the  cafe  for  the 
plaintiff,  Lord  Mansfield  dire&ed  a  nonfuit,  but  it  does  not  ap-, 
pear  upon  what  ground ;  whether  becaufe  the  wagers  were 
illegal,  or  becaufe  they  were  in  nature  of  wagering  inftmnce% 
and  void  by  the  a&  It  is  faid,  however,  that  the  plaintiff's 
counfel  infilled  on  a  verdidt  for  the  premium,  as  if  they  woe 
in  faft  infurances,  which  Lord  Mansfield  permitted,  upon  the 
ground  of  the  contract  being  void.   The  cafe  ofLowj  v.  ifow-, 

dieu  was  then  cited  by  the  defendant's  counfel,  to  {hew  thitt  he 

*  * 

was  entitled  to  keep  the  premium.    Lord  Ma*sfitld\%  made  to 

anfwer. 
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ion  with  Lord  Mansfield,  that,  the  infured  was  not,  un- 
der  all  the  circumftances  of  the  cafe,  entitled  to  a  re- 
turn of  the  premium,  yet  he  affigns  a  different  reafon 
for  his  opinion* — Lord  Mansfield  confidered  the  infurance 
as  an  illegal  contract,  and  both  parties  offenders  agaittft  % 

the  law  j   and  then  founds  his  judgment  on  the  maxim,  ,  .  . 

in  pari  deli  Bo  melior  eji  conditio  pojfidentis  ;  from  which  it 
may  l?e  inferred  that  it  was  his  lordfhip's  opinion,  that, 
even  if  the  infured  had  thought  proper  to  refcind  the 
contract  before  the  rifk  commenced,  or,  which  is  the 
fame  thing,  before  the  event  was  known,  he  could  not  * 

have  recovered  back  the  premium. — Mr.  Juftice  Butter 
takes  a  different  ground  $  namely,  that  though  an  action 
might  have  been  maintained  to  recover  back  the  pre- 
mium, while  the  contract  was  executory,  upon  the  terms 
of  reftoring  the  underwriter  to  his  original  fituatlonj  yet, 
after  the  rifk  is  run,  it  is  too  late  to  attempt  to  refcind  the 
contract. 

In  the  cafe  of  Vandyh  v.  Henvet,  which  we  fliall  pre- 
fently  have  occafion  to  mention  more  particularly,  the 
court  of  King's  Bench  feems  to  have  adopted  the  prin- 
ciple upon  which  Lord  Mansfield  founded  his  judgment* 
It  would  feem,  therefore,  that  Mr.  Juftice  Butter's  doc- 
trine would  apply  only  to  the  cafe  of  an  infurance  with- 
out intereft,  innocently  made. 

Upon  the  authority  of  this  cafe  it  has  fince  been  de-  If  the  comma 
termined,  that  if  the  contraft  be  void,  as  being  a  re-  JfJJ^J^ 
infurance,  within  the  flat.  19  G.  II.,  c.  37,  §  4.,  the  in-  there  Jhallbeno 
fured  fiball  not  be  entitled  to  a  return  of  premium,  (a)         rc.tura  rf  Pr« 

anfwer,  that  it  did  not  apply,  as,  in  that  cafe,  the  rifk  bad 
teen  run.  But  that  could  not  diftinguiih  it  from  the  cafe  before 
his  Jordihip,  becaufe,  if  thefe  wagers  were  to  be  confi Jered  as 
infurances,  the'  ri(k  was  over  on  the  firft  of  April  1778,  five 
years  before  the  action  was  brought.  Nay,  the  action  was 
brought  on  the  ground  that  the  plaintiff  had  won  his  wager. 
(a)  R.  Andrei  v.  Fletcher,  3  T.  R.  1 66. 
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If  the  infurer  If, under  any circumftances, the  infarermight,at  anytime, 
been  called  up-  have  been  called  upon  to  pay  the  whole  fum  infured,  the 

Jam'0  Sf  thd  Prem*um  *s  earned,  and  he  (hall  not  be  obliged  to  return 
therefluUbeno  any  part  of  it.  Therefore,  in  the  cafe  of  a  valued  pol- 
feturn  of  pre-  jcv^  though  the  fum  in  the  policy  be  twice  the  value 

of  the  effects  infured,  there  {hall  be  no  return  of  pre- 
mium, (a) 
Captor*  having       If  the  infured  have  a  contingent  infurable  intereft  in 

cft^thclr^e  the  thin*  infured  at  the  time  when  the  Polic7  is  effefted, 
before  condem-  and  the  rifk  be  once  begun,  there  fhall  be  no  return 
nation  ?  if  they   0f  premium,  though  it  fhould  eventually  turn  out  that 

Mnfure^ncyihall    -      \,  •  ,      6     r       v  •         •    r       j        n-i.        r  1 

not  have  a  re-  he  had  no  title  to  the  thing  infured.  Therefore,  the 
turn  of  premi-  following  cafe  will  fhew,  that  though  the  captors  of  a 
fhould  be  after-  ft"P  feized  as  prize  have  an  infurable  intereft   therein 

wards  adjudge  before  condemnation  :  yet,  fhould  the  {hip  afterwards  be 
ed  np  prize.  .      . 

adjudged  to  be  no  prize,  and  reftitution  be  awarded  to  the 

owners,  there  fhall  be  no  return  of  premium,  if  the  rifk 

was  commenced. 

Bochm  and  oth-       Three  frigates  having  taken  the  fliip  Weficapelle  off 

ers   v    Btll    8 

T.  R.  154. '       tn^  Vip*  of  Good  Hope,  then  bound  from  Batavia  to  Bofton, 

the  captors  put  her  under  the  command  of  a  lieuten- 
ant, as  prize-mafter,  and  on  the  30th  of  January  1 797, 
wrote  to  their  agents  in  England  mentioning  the  capture 
of  the  Wejicapellc,  formerly  a  Dutch  Eaft  India  (hip,  but 
then  navigated  under  American  colours  from  Batavia,by  the 
name  of  the  George  of  Bofton,  manned  with  a  crew  above 
two  thirds  Dutch,  which  they  fuppofed  a  lawful  prize  \ 
and  ftating,  that  as  there  was  no  court  of  admiralty  there, 
they  were  under  the  neceffity  of  fending  her  to  England 
for  trial ;  and  then  directed  an  infurance  for  that  voyage 
to  be  made  on  the  fhip  and  cargo, to  the  amount  of  40,000 1. 
(though  the  eftimated  value  was  150,0001.)  which  the 
agents  in  England,  accordingly  caufed  to  be  effected  at 
a  premium  of  20  guineas  per  cent,  to  return  8 1.  per  cent. 
if  the  fhip  departed  from  the  Cape  or  St.  Helena,  with 
convoy  for  England,  and  arrived.  The  (hip  failed  from 
the  Cape  with  convoy  for  S/.  Helena,  where  ihe  arrived, 
and  failed  from  thence  for  England,  without  convoy,  and 

arrived 


(tf)  2  Magens,  137. 
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arrived  in  fafety  in  the  Thames  on  the  7th  of  Auguft  1 797. 
But  the  court  of  admiralty  <  declared  the  fliip  and  cargo  to 
c  be  American  property,  and  decreed  them  to  be  reftored, 
'  except  the  part  claimed  by  the  ciiief  mate,  who  was  pro- 
« nounced  to  be  an  enemy,  and  his  property  on  board  con- 
'demnedas  lawful  prize/    The  (hip  and  cargo,  except 
the  part  of  the  chief  mate,  were  reftored  accordingly. 
After  this  fentence,  the  plaintifls  brought  an  action  againft 
the  defendant,   to  recover    18  L    19  s.    10  d.  percent,  as 
a  proportion  of  the  premium  to  be  returned,  in  refpeft  of 
the  fhip  and  fuch  part  of  the  cargo  as  had  been  decreed 
to  be  reftored.    Upon  the  trial  of  the  caufe,  the  jury 
found  a  verdict  for  the  plaintifft,  lubject  to  the  opinion 
of  the  court  upon  a  cafe,   which  ftated  the  above  facts* 
—When  the  cafe  came  before  the  court,  the  defendant 
infilled  that  the  infured  had  an  infurable  intereft  to  the 
amount  of  the  fum  infured,  and,  in  the  event  of  a  lofs, 
ought  have  recovered  againft  the  infurers.    That  the  fal- 
lacy of  the  plaintiff's  argument  arofe  from  not  diftin- 
guHhing  between  an  infurable  intereft  and  an  abfolute  in- 
defeafiUe  property.     That  the  infured  had  the  pofleffion  of 
the  thing  infured,  together  with  a  contingent  intereft  in 
the  event  of  its  being  condemned ;    befides,  they  had  an 
immediate  intereft  in  the  fubject  matter,   arifing  out  of 
their  refponfibility  for  the  care  and  fafety  of  the  fliip  j 
for  in  cafe  of  grofs  negligence  or  mifconduct,  the  court 
of  admiralty  would  adjudge  a  compenfation  to  the  owners 
in  damages  5    and  if,  in  any  event,  the  infurers  might 
have  been  anfwerable,  there  could  be  no  return  of  pre- 
mium.    2dly.   That   this  being  a  valued  policy,  made 
bond  fide,  without  any  intention  of  fraud,  and  the  infured 
having  an  indifputabie  intereft,  the  extent  of  the  intereft 
was  immaterial.     3dly.  That  as  this  was  an  infurance  on 
foreign  ihipfi,  it  was  not  neceflary  that  the  infured  fliould 
have  any  intereft  at  all,  it  not  being  within  the  ftat. 
19  G.  U«  c.  37.— The  court  were   clearly  of  opinion, 
that  the  infured  had  an  infurable  intereft,  and  that  the 
rifle  having  been  run,  there  could  be  no  return  of  pre- 
mium.— Lord   Kenyon  faid,— "I  will   not  enter  into  a 
difcuffion  of  cither  of  the  two  laft  points  made  by  the 

defendant's 
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defendant's  counfel,  becaufe  the  firft  alone  furntthes,  in 
my  opinion,  an  anfwer  to  this  aftion. — The  real  que£ 
tion  in  this  cafe  is  one  of  the  mod  Ample  that  can  be 
ftated.  It  is  merely  this,  *  whether  the  infured  had  or 
had  not  any  inter  eft.  The  captors  had  the  poffeffion  of 
the  property  infured,  -and  from  that  poffeffion  certain 
rights  and  duties  refulted.  If  it  were  a  legal  capture, 
the  captors  were  entitled ;  if  not,  they  were  liable  to  be 
called  to  an  account  in  the  court  of  admiralty,  where 
they  might  be  amerced  in  damages  and  cofts.  It  was 
important,  therefore,  to  them  to  take  care  that  there 
(hould  be  fomething  forthcoming  to  anfwer  for  the  amount 
of  thefe  damages/' 

2.    Where    the  Infurance    is  void,   being    upon   a 
Trading    with    the    Enemy. 

Though  an  in-       '*  has  already  been  {hewn  that  no  Britijb  fubje£t  can 

forance  to  pro-  legally  carry  on  any  commerce  with  the  enemies  of  the 

with  "the  en*  fate,  without  the  King's  licenfe ;  and  that  an  infurance 

my » void; yet  made  to  proteft  fuch  a  trading  is  void. (a)    In  the  fol- 

fhallnotrecov-  lowing  cafe  it  was  determined  that  the  infured,  in  fiich 

er    back   the  ^  infurance,  cannot  recover  back  his  premium:   And 

premium*  .  * 

though  this  was  after  a  lofs  had  happened,  it  was  after 
the  infurers  had  availed  themfelves  of  the  illegality  of  the 
contract  to  avoid  paying  the  lofs,  and  it  was  founded 
upon  the  fame  principle  upon  which  Lord  Mamfidi 
founded  his  judgment  in  the  cafe  of  Lowry  v.  Bmriieu%  [b) 
which  would  have  fupported  the  decifion  in  that  cafe, 
even  if  the  a&ion  had  been  brought  while  the  contract 
was  executory.  ' 

Vandyk  &  oth-  An  infurance  was  made  on  goods  at  and  from  London 
TsiJS^9  to  Embdtn  or  Amflerdam,  at  a  premium  of  ten  guineas 
per  cent.,  to  return  five  upon  their  arrival  at  their  place 
of  deftination. — In  an  aflion  on  this  policy  for  a  lofs  by 
capture,  it  was  averred  in  the  declaration  that  the  infur- 
ance was  made  for  the  benefit  of  certain  perfons  therein 
named. — Upon  the  trial  of  the  caufe  it  appeared  that  the 
goods  were  Shipped  on  board  a  Pruffian  neutral  veflel, 

on 

-     —       M.  ~  •  .._  " 

(a)  Vid.  fup.  70.— (J)  Sup.  551. 
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on  account,  partly  of  the  plaintiffs  who  were  naturalized 
foreigners  refident  in  London,  and  partly  of  certain  other 
perfons,  aliens,  then  refident  in  Holland.  It  appearing 
that  the  infurance  was  intended  to  cover  a  trading  with 
Holland)  that  country  then  being  at  war  with  this  king- 
dom, the  idea  of  recovering  the  lofs  was  given  up  on 
the  authority  of  the  cafe  of  Potts  v.  Bell  {a). — The  plain- 
tiffs then  contended  that  they  were  entitled  to  recover 
back  the  premium,  on  the  ground  that  the  policy  never 
attached)  and  the  rifle  had  therefore  never  commenced. 
And  it  wad  compared  to  the  cafe  of  Lacauffade  v.  White,  (b) 
in  which  it  was  determined  that  a  perfon  who  has  de- 
pofited  money  upon  an  illegal  wager  may  recover  it  back, 
even  after  the  event  is  determined  againft  him. — Lord 
Kenjon,  who  tried  the  caufe,  permitted  a  verdict  to  be 
taken  by  the  plaintiff  for  the  premium,  with  liberty  for 
the  defendant  to  move  to  fet  that  verdict  afide,  and  enter 
a  werdict  for  the  defendant. — Upon  that  motion,  the 
court  were  clearly  of  opinion,  that  the  plaintiffs  had 
no  right  to  recover  back  the  premium. — Lord  Kenyan 
faid ; — «  There  is  no  diftinguifhing  this  cafe,  on  principle,  ' 
from  the  common  cafe  of  a  finuggling  tranfaction. — 
Where  the  vendor  affifts  the  vendee  in  running  the 
goods  to  evade  the  laws  of  the  country,  he  cannot 
recover  back  the  goods  themfelves  or  the  value  of  them«(f  ) 
Both  parties  are  in  pari  deli  ft o,  and  potior  eft  conditio  pof- 
fdentis." 

If  the  contract  be  void,  on  account  of  a  non-com*  where  the 
pliance  with  any  warranty,  exprefs  or  implied  ;  is  if  the  policy  i*  void, 
fliip  do  not  fail  on  the  day  prefcribed,  or  do  not  depart  J^^J^J! 
with  convoys  or  be  not  fea-worthy  ;  and  there  be  no  Me  to  the 
fraud  imputable  to  the  infured  j  he  fhall  be  entitled  to  a  jJaJjf  ^  . 
return  of  premium  \  becaufe  the  contract  never  attached,  tecum  of  pre- 
and  the  rifk,  therefore,  never  commenced.    In .  fuch  cafe, 

it 


.  (a)  8T.  R.  548,  fup.  73.— (J)  7  T.  R.  535.  But  Vid. 
8  T.  R,  575,  where  it  was  held  tbat  if  the  money  depofitcd 
upon  an  illegal  wager  be  paid  over  to  the  winner,  it  cannot  be 
recovered  back — (c )  Vid.  Biggs  v.  Lawrence,  3  T.  R,  454. 
Chsgas  v.  Penaluna,  4  T.  R.  466.  Weymell  v.  Reed,  5  T.  R. 
599- 
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it  is  always  advifable  for  the  defendant,  in  an  action  on 
the  policy,  to  bring  the  premium  into  court ;  otherwi/e 
the  infured  will  have  the  advantage  of  trying  the  quef- 
tion  on  the  validity  of  the  contract,  without  the  peril  of 
cofts  j  for,  at  the  worft,  he  will  be  fure  of  a  verdict 
for  the  premium,  {a)  And  it  is  not  unufual  when  the  jury 
have  brought  in  their  verdict  for  the  defendant,  on  the 
only  queftion  fubmitted  to  them,  for  the  plaintiff's  coun- 
fel  to  claim  a  verdict  for  the  premium,  upon  the  count 
for  money  had  and  received. 
When  the  Indeed  it  has  been  the  conftant  practice,  for  the  plain- 
plaintiff  is  en-   t  j£p»s  counfei  t0  abftain  from  any  mention  of  the  premium, 

turn  of  prcmi-  where  he  means  to  claim  a  lofs ;  becaufe,  by  fating  up  a 
dSmhC  dS  demand  *°r  ^e  premium,  he  confefies  a  doubt,  at  leafr, 
for  it,  even  af-   of  his  being  able  to  fuftain  his  principal  claim  ;    and 

nTvetdeliverrd  t^irow*ng  out  ^uc^  a  doubt,  in  a  cafe  already,  perhaps, 
their    verdia   doubtful,  may  be  very  injurious  to  his  client's  intereft. 

wt  ™  the^l  And  lt  may  be  faid'  moreovcr» In  favour  of  Ais  practice, 
cipal  queftion,  that  the  defendant  may  come  prepared  to  difpute  the  plain- 
tiff's claim  to  a  return  of  premium,  and  may  prove  fraud, 
which  will  not  be  inconfiftent  with  any  other  defence  he 
may  have  to  make ;  whereas  it  often  happens  that  the 
plaintiffs  claim  to  a  return  of  premium  refts  on  the  very 
cafe  made  by  the  defendant,  (i) 
But  the   court        If  the  queftion  of  return  of  premium  be  not  agitated 

Tnllafid°nfCt"  at  tixe  t"al*  and  a  verdict  be  taken  for  the  plaintiff  foe 
did  for  a  lofs,  tne  lofs,  fubject  to  the  opinion  of  the  court  upon  any 
fubftirote  a  p0;nt  that  may  fce  referved,  and  that  point  be  decided 
premium,  againft   the  plaintiff;  it  will  be  too  late  then  to  fet  up 

his  claim  to  a  verdict  for  the  premium ;  for  the  court 
cannot  find  a  new  verdict,  or  fubftitute  any  other  film 
in  lieu  of  that  which  the  jury  gave  in  damages,  (r) 

3.  When  there  is  Fraud  on  the  one  Side  or  the  other. 

If  th  oli  be  When  the  policy  is  void  on  account  of  fraud  corn- 
void  for  fraud   mitted  by  the  infurer,  there  can  be  no  doubt  but  that 

on  the  part  of  __ 

the  infurer,  the 

premium   (hall  ■    ■  ■  ■  .  ■  ■ 

(a)  Vid.   inf.  ch.  17,  §  4. — (h)  Vid.  Pen/on  v.  Lee,  a  Bof. 
&  PuL  330,  in  which  this  queftion  was  very  much  canvafled.-— 
(c )  R.  NeJb'U  r.  Whitmore,  1  EqJI  97,  n. 
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an  aftW  will  fie  to  recover  back  the  premium.  As  if 
an  infurance  be  made  on  a  certain  voyage,  loft  or  not 
loft,  when  the  infurer,  at  the  time  he  enters  into  the 
contract,  privately  knows  that  the  fhip  is  arrived  fafe  \ 
he  will  be  bound  to  reftore  tne  premium,  (a) 

But  whether  the  infurer  be  bound  to  return  the  pre-  Whether    thi» 
minm  in  a  cafe  where  fraud  has  been  committed  bv  the   z*  **  ***** 

'  fraud  has  been 

infiired,  is  a  queftion  upon  which  more  doubt  might  be  committed  by 

entertained. — On  the  one  hand,  it  might  be  contended  **  idf"rci 
that  as  the  underwriter  receives  the  premium  in  confid- 
eration  of  his  taking  upon  himfelf  the  riik  mentioned 
in  the  policy,  he  can  have  no  right  to  retain  it,  if  no 
riik  was  ever  run }  and,  however  improperly  or  unfairly 
the  infured  may  have  conduced  himfelf,  that  will  not 
furnifh  a  new  consideration  to  the  underwriter,  to  be 
fubftituted  in  the  place  of  that  which  was  exprefled  in  the 
policy,  fo  as  to  enable  him  to  retain  the  premium. 

On  the  other  hand,  it  might  be  deemed  a  fort  of  fole- 
cifm  in  our  law,  if  the  infurer  could,  by  paying  a 
premium,  take  the  chance  of  reaping  the  propofed  ad- 
vantage from  a  fraudulent  infurance ;  and  yet,  if  de- 
feQed,  he  (hall  be  entitled  to  recover  back  his  premium, 
and  (o  fuffer  no  lo&  It  has  been  faid,  indeed,  that 
the  idea  of  enriching  one  man  by  the  punithment  of 
another  is  a  ftrange  one,  and  fomewhat  inconfiftent  with 
the  prefent  notions  of  criminal  juftke.  (i) — But  this  idea 
is  not  ftrange  in  our  law  $  for  it  pervades  all  our  ftat- 
tttes  in  which  penalties  are  givep  to  common  informers* 
It  is  true  that  the  legislature  gives  thefe  penalties,  not 
for  the  iake  of  enriching  the  informers,  but  to  tempt 
them,  by  the  hopes  of  enriching  themfelves,  to  bring  of- 
fenders to  juftke.  When  a  penalty  is  given  to  the  party 
grieved,  it  is  given  for  the  exprefs  purpofe  of  enriching 
him  by  the  punifhment  of  the  wrongdoer.  Upon  the 
fame  principle,  a  fecurity  given  to  a  lender  upon  an 
ufurious  contract  is  declared  void  by  the  ftat.    12  An. 

c.  16, 


(a)  Per  Lord  Mansfield*  in  Carter  V.  Boehm%  3  Bur.  79099 

■f»P-  347— (*)  p**  *XS* 
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c.  16,  J  1. ;  and  yet  the  borrower,  who  is  a  party  to  the 
illegal  contract,  fhall  never  be  obliged  to  repay  it.  Nor 
is  this  principle  confined  to  the  ftatute  law ;  for,  by  the 
common  law,  the  vendor  of  fmuggled  goods  fhall  not 
be'  allowed  to  recover  the  price  of  them  from  the  vendee, 
though  he  be  far  from  innocent  of  the  fraud  againft  the 
revenue,  {a)  Many  other  inftances  might  be  adduced 
from  the  common  law  to  {hew  that  one  party  fhall  be  per- 
mitted to  enrich  himfelf  by  the  punifhment  of  another, 
even  where  they  are  both  in  pari  deli8o.  (b)  And  it  would 
feem  from  the  opiniori  of  Lord  Mansfield  in  Lowry  ▼.  Bmsr- 
dieu,  (c)  and  that  of  Lord  Kenyan  in  Vandyk  v.  Hewet,  (d) 
that,  in  the  cafe  of  a  gaming  policy,  the  in/bred  cannot  re- 
cover  back  his  premium,  even  where  the  rifk  has  never 
been  commenced.  How  much  ftronger,  m  point  of  juftice, 
is  the  claim  of  an  innocent  underwriter  to  retain  the  pre- 
mium of  an  infurance,  by  which  the  infured  meant  to  de- 
fraud him,  and  which  is  fome  fatisfa&km  for  the  riik  he 
has  run,  though  not  an  adequate  punifhment  of  the  infur- 
ed for  the  fraud  he  meditated, 
it  has  been  dc  But  reafonable  and  *juft  as  this  idea  may  feem,  it  has 
thcreihallbea  not  always  prevailed.  The  court  of  chancery,  in  two 
return,  if  the  inftances  ordered  a  return  of  premium  where  the  policies 
void  for  fraud  were  declared  void  for  fraud  committed  by  the  infured* 
committed  by       The  firft  of  thefe  cafes  was  an  infurance  on  the  life 

the  infured*  -  -,  —^ 

of  one  Horwetty  for  a  year,  intereft  or  no  intereft.  Tne 
S**?*-?  v*  infured,  in  order  to  draw  in  fiibfcribers,  agreed  with  one 
Verm.  ao6.  Pr.  Marwood,  a  neighbour  of  HorweWsy  an  eminent  mer- 
in  ch.  acx         chant  who  was  a  leading  man  in  fuch  cafes,  to  fhbfcribe 

firft  j  but  he  was  to  lofe  nothing,  hi  cafe  Harwell  died 
within  the  year,  but,  on  the  contrary,  was  to  fhare 
'  what  fhould  be  gained  by  the  other  fubferibers.  Upon 
the  credit  ofMarwoocTs  fubferibing,  feveral  others,  (who 
had  inquired  of  him  about  Harwell,)  fubferibed  likewife. 
Harwell  lived  but  four  months ;  and  a  bill  being  brought 

to 


(a)    VM.  3  T.  R.  4^4;    4  T.  R*  466;    5  T.  R.  599.— 
(b)  Vid.  3  T.  R.  454,  Cawp.  343 — (c)  Sup.  55  1— (</)  Snp. 

557- 
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to  be  relieved  againft  the  policy,  and  it  appearing  that 
the  infured  had  no  intereft  in  the  life  of  Horwell,  who 
"vns  in  a  languishing  condition  at  the  time  the  infurance 
■was  effe&ed,  the  court  decreed  the  policy  to  be  deliv- 
ered up  to  be  cancelled  >  but  the  premium  was  to  be  r<- 
pmd>  the  plaintiffs  deducting  their  cofts  thereout. 

The  other  cafe  was  an  infurance  on  a  fhip,  where  the  D*    c*fi*   ▼• 
infured  was  guilty  of  a    fraudulent    concealment,   fo*   wTj^a  Vj 
'which  the  court  of  Chancery  ordered  the  policy  to  be   35*-  &  P. 
delivered  up  to  be  cancelled ;   but,  in  like  manner,  di-        / 
re&ed  the  premium  to  be  paid  back>  and  allowed  out  of 
the  cofts. 

This  rule  of  the  court  of  Chancery,  was  firft  adopted  The  fame  doc- 
at   law,  upon  the   authority   of   the    above   two   cafes,   J""*..  adoPtw* 
in    an  action  brought  on  a  policy  of  infurance    on   a   law. 
jhip,  with  a  count  for  money  had  and  received  by  the   w.  — — 
defendant  to  the  plaintiff's  ufe — The  caufe  was  tried  i*,     3.'  b£ 
under  a  decree  of  the  court  of  Chancery,  where  the  in-   I36+ 
fuxed,  (being  then  plaintiff,)  offered  to  pay  back  the  pre* 
minm,  which  was  10  L  ;  but  no  money  was  paid  into  court 
in  this  aEthm.— There  was  a  ver^iA  for  the  plaintiff  for 
th*  10  1.  premium,  on  the  count  for  money  had  and  re- 
ceived, although  the  jury  found  the  policy  to  have  been 
fraudulent.    In  faft,  in  this  cafe,  like  the  laft,  the  firft 
underwriter  was  only  a  decoy-duck  to   miflead   others, 
and  was  not  himfelf  to  be  bound  by  the  policy. — But 
it  was  agreed  to  bring  before  the  court  this  queftion. — 
« Whether,  upon   a  policy  being  found  fraudulent ',  the 
premium  fhould  be  returned."    In  fupport  of  the  affirm- 
ative, the  two  laft  mentioned,  cafes  were  cited  on  the 
part  of  the  infured.     On  the  other  fide  was  mentioned 
a  cafe  of  Rucher  v»  HolUngiuryf  before  the  Matter  oMhe 
Rolls,  who  held  an  opinion  contrary  to  thofe  cafes. — 
But  Lord   Mansfield  faid  there    muft  have  been    fome 
sniftake  in  the  ftatement  of  this  cafe  ;    for  the  practice  % 
of  the  court  of  Chancery  was  certainly  agreeable  to  the 
former  cafes  :  He  then  inquired  whether  there  was  any 
common  law  determination  to  the  fame  effeft,  and  it 
not  appearing  that  there  was,  he  faid  it  was  plain  what 
muft  be  done  in  this  cafe:   For  he  looked  upon  the 

offer 
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tffer  made  by  the  underwriter's  bill  in  equity  to  be  the 
fame  thing  as  if  the  money  had  been  aftually  brought  into 
court  in  the  prefent  caufe :  Therefore  the  verdift  for 
the  plaintiff  was  fet  afide^  and  a  verd&k  entered  for  the 
defendant. 

It  has  been  faid,  however,  of  this  cafe,  **that  a  trial 
being  had  under  a  decree  of  the  court  of  Chancery,  and 
the  infurer  having  there  made  an  offer  of  returning  the 
premium,  the  court  of  King's  Bench  considered  the  offer 
in  the  fame  light  as  if  he  had  paid  the  money  into  court, 
and  therefore  the  queftion  remained  undecided,  (a)  But, 
from  the  mode  of  difpofing  of  this  cafe,  it  is  plain  that, 
if  the  underwriter  had  not  done  what  was  deemed  equiv- 
alent to  bringing  the  money  into  court,  there  would 
have  been  a  verdift  againft  him  for  the  premium.  The 
court,  therefore,  clearly  decided  that  the  infured  was 
entitled  to  a  return  of  premium.  And  this  decifion  had 
the  more  weight  as  it  may  be  fairly  concluded,  from  the 
grofs  mifconduft  of  the  infitred,  and  from  the  expedient 
adopted  by  the  court  to  ouft  him  of  the  cofts  at  law, 
that  this  point  was  decided  in  his  favour  with  much  re* 
lu&ance. 
Bat  the  courts       But,  be  this  as  it  may,  Lord  Mansfield,  upon  better 

comrar^doc-  refle&ion>  ^aw   at  length,  the  impolicy,  not  to  fay  in- 
trine.  juftice,  of  permitting  the  infured  to  take^  his  chance  of 

defrauding  the  underwriters,  without  the  rifk  of  lofing 
TyUr  t.  Hem*  even  his  premium. — Therefore  where  an  aftion  was 
Jiil.  1785,  brought  on  a  polky  for  a  total  lofs,  and  it  appeared  to 
Park,  2j8*        the  fatisfadtton  of  the  jury,  that  the  plaintiff  had  given 

the  order  to  his  broker  te  get  the  infurance  effe&ed* 
after  he  had  received  information  of  the  lofs  of  the  fhip, 
the  jury  found  a  verdift  for  the  defendant ;  and  Lord 
Mansfield,  who  tried  the  caufe,  faid  the  fraud  was  lb 
grofs,  that  the  plaintiff  ought  not  to  recover  the  premium 
from  the  underwriters. 
\  The  fraud  was  certainly  very  grofs  in  this  cafe,  but  not 

more  jjrofs  than  in  each  of  the  three  preceding  cafes,  which 

ws 
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we  hare  cited. — But  this  important  queftion  has  been    CUfmam    and 
face  finally  fettled  in  a  cafe  which  came  before  the  court  of  ^  ^  x^ 
King's  Bench, and  where  the  fraud  had  been  committed,  not   ▼.  Frafir,  &  R. 
by  the  infured  himfelf,  but  by  his  agent ;  and  the  whole   j>Mji>21^ 
court  were  of  opinion  that,  in  all  cafes  of  a&ual  fraud, 
on  thef  part  of  the  infured,  committed  either  by  himfelf 
or  his  agent,  the  underwriter  fliall  retain  the  premium* 

i 

Se£k.  2. 

Where  the  Rijk  has  not  been  commenced. 

ALL  the  foreign  authors  agree  that  infurance  is  a  con-    Foreign     «- 
ditional  comraa,  that  the  riik  is  of  the  effence  of  it,   ^d^ffi 
and  that  the  premium  is  the  price  of  the  rl{k  to  be  run :   c*  cannot,  by 
Yet  many  of  them  hold  that  the  infured  is  not  permitted    ^BkSn^'  *he 
to  diffolve  the  contract  by  his  own  aft ;  and  therefore  if  contraA,   and 
he  relinquiQi  the  intended  voyage,  the   infurer    is  not   turn  of  prcnri- 
bound  to  return  the  premium*  and  that  he  has  even  a  right   um- 
t-o  demand  it,  if  it  has  not  been  already  paid,  (a) — They 
except  only  the  cafe  where  it  becomes  impoflible  for  the 
infured  to  (hip  the  goods,  or  to  caufe  the  fhip  to  proceed 
on  her  voyage,  (i) 

But 


(a)  An  aflecurator  teneatur  reftituere  pretiilm,  eo  quod  la 
navi  non  fuerunt  mcrces  ?  Videbatur  teneri  a/Tecurator  ad  refti* 
tutionem  pretii  recepti  ob  caufam  illius  periculi ;  tamen  in  con* 
tiarium  eft  Veritas,  quod  non  folum  non  teneatur  pretium  refti- 
tuere, imo  poffit  petere  illud  ;  et  ratio  eft,  quia  licet  emptlo 
periculi  non  teneat  in  pnr judicium  promifToris,  tamen  in  ejus 
favorem,  et  in  praejudicium  aftecurati  falfa  afTertio  bene  tenet. 
Sic  etiam  quia  ilia  caufa  ccflat,  facta  domini  mercium,  eo  quod 
nullas  merces  mifit  in  navem,  et  non  facto  aflecura toris,  per 
quern  non  ftetiu  Roccus,  b.  t.  not.  xi,  13,  14,  82,  38 ;  vid. 
$ant?rna,  part,  3,  n.  19,  2C,  22;  Straccha,  gl,  6.  CafirrgU% 
difc.  I,  n.  53*58. — (I)  In  cafilms  in  quibus  impeditur  navigu- 
tio,  puta  fl  navis  fit  com  butt  a  in  portu,  vel  deftrufta,  vel  rex 
earn  capiat  pro  neceftitatibus  publicis,  et  impeditur  conditio 
.  afteenrationis  :  quia  tunc  non  poifet  imputari  conditionis  defec- 
tus  magis  uni,  quam  alteri  parti,  nullas  tenebitur ;  et  pretium 

periculi 
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In  Holland  and        But  the  rules  which  prevail  in  Holland  and  France  are 
i*  dj&rcm.  W   more  conformable  to  the  nature  of  the  contract  of  in- 

furance.  In  Holland,  if  the  goods  infured  fhould  not  be 
fhipped,  or  fhould  appear  to  be  of  lefs  value  than  the 
fum  infured,  the  infured  may,  in  the  one  cafe,  demand  a 
return  of  the  whole  premium,  in  the  other,  a  return  for 
what  is  over-infured.  (a) — In  France,  if  a  ftop  be  put  to 
the  voyage  before  the  ihij*  fails,  even  by  the  aB  of  the 
infured,  the  infurance  becomes  void,  and  the  infurer  (hall 
return  the  premium.  (£) 

In  EnZUnd  it  is       jn  England,  the  rule  is,  that  where  the  rifle  has  not 
a  general  rule  °  •  •    « 

that  if  the  rife   been  begun,  whether  this  be  owing  to  the  fault,  pleafure, 
be  not  begun,   or  wm  0f  tne  mfured,  or  to  any  other  caufe,  the  premium 

caufe  this  be    fhall  be  returned.     The  reafon  is,  that  a  policy  of  in- 
owing, Ae pre-  furance   ^   a  contraft  of  indemnity;   the  underwriter 

mmm  mail  be  .  .  . 

returned.  receives  the  premium  for  running  the  riik  of  indemnify* 

ing  the  infured ;    and  therefore  if  he  do  not  ran  the 

rifk,  to  whatever  caufe  this  may  be  imputable,  the   con-. 

iideration  for  which  the  premium  was  paid  to  him  fails, 

and  he  ought  to  return  it.  (r) 
But  where  the  But  if  the  infurance  be  upon  a  voyage  which  is  di- 
premmm  C  we  v^le  into  feveral  diftinft  rifks,  and  which  are,  in  effect, 
ciivifible,  and  feveral  diftinct  voyages,  the  premium  may  be  apportioned 
begun,the  pre-  according  to  thefe  feveral  rifks ;  and  in  cafe  one  or  more 
miura  for ^  that  0f  thefe  rifles  fhould  not  have  been  commenced,  the  pro- 
returned.       C   portion  of  premium  applicable  to  thofe  parts  ihall .  be 

returned. 

Thus; 


periculi  non.poteft  peti,  et  folutum  repetitur,  quafi  caufiL  non 
fecuta.  Roccus,  h.  L  not.  15,  56. — Si,  ex  aliquo  impedimenta, 
aflecuratus  non  potuhTet  merces  fuas  onerare,  tunc  contraltos 
aflecurationis  locum  non  haberit,  ita  ut  (i  pretium  aflccurationis 
fuiffet  folutum,  rcpeti  ccrto  potent  per  aiTecuratum.  Cafartgi* 
difc.  1,  n.  182,  difc.  62,  n.  4.  Vid.  Le  Guidon,  ch.  9,  art.  16, 
which  is  nearly  to  the  fame  effect.  Vid.  Ord.  of  Antwerp* 
art.  16.  2  Magetu,  27.  Locennius,  lib.  2,  ch.  5,  n.  16.— 
(a)  Ord.  of  Amflerdam,  art.  23,  2  Mag.  136. — (I)  Ord.  of 
Louis  XIV.  h.  t.  art.  37.  Vid.  Emcrig.  torn.  2,  p.  154.  JV- 
thier,  h.  t.  n.  178,  179. — (c)  Per  Lord  Mansfield^  in  Tyrie  v. 
Fletcher,  Cowp.    668. 
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Thus:— A  fhip  was  infured,  wAt  five  guineas  per  Aflupui&fur- 
« cent,  loft  or  not  loft,  at  and  from  London  to  Halifax,   td  V1"1  *?? 

*  1  •  i_  r  r»/-»/-         London  to  HaU 

«  warranted  to  depart  with  convoy  from  Port/mouth  for  ^unwarranted 
"the  voyage."— Before  the  fhip  arrived  at  Part/mouth,  the  ^nd^>art  JJjJj 
convoy  was  gone.  Notice  of  this  was  immediately  given  Port/mou*^  at 
to  the  underwriters,  who  were  defired,  either  to  make  ***  p"1*" 
the  long  infurance  or  return  part  of  the  premium*  '  They  her  arrival  at 
refufed,  and  the  inferred  brought  an  aftion  to  recover  a  gndathe^ow! 
part  of  the  premium.  At  the  trial,  a  cafe  was  referred  Toy  gone. 
for  the  opinion  of  the  court,  ftating  the  above  fads,  and  ^^^J*^ 
alfo  ftating,  that  the  jury  found  that  the  ufual  and  fet-  given  to  the  in- 
tied  premium  from  London  to  Port/mouth  was  one  and  furer7-Tn* 
one-half  percent,  which  the  plaintiff  offered  to  allow  the  be  apportioned, 
defendant    to  retain ;    and  that  it  was  ufual  for  the-  un-  «,    T~Z 

Sttpbenfon      V. 

derwriters,  in  fuch  cafes,  to  return  part  of  the  premium :  Snow,  3  B*r. 
But  the  quantum  was  uncertain,  and  muft  in  its  nature  be  1%*7' 
fo  $  becaufe  it  depended  upon  uncertain  circumftances. — 
Upon  this  cafe,  the  court  were  unanimoufly  of  opinion  that 
theplaintiffwas  entitled  to  recover. — Lord Mansfield&id, — 
"Thefe  contra&s  are  to  be  taken  with  great  latitude: 
The  ftrift  letter  is  not  fo  much  to  be  regarded  as  the  ob- 
ject and  intention  of  the  parties.  Equity  implies  a  con- 
dition that  the  infurer  fhall  not  receive  the  price  of  run- 
ning a  rifle,  if  he  runs  none.  The  premium  is  without 
confideration,  as  to  the  voyage  from  Port/mouth  to  Halifax  ; 
and  then  this  cafe  is  within  the  general  principle  of  ac- 
tions for  money  had  and  received.  I  do  not  go  upon  the 
ufage»  which  is  only  that,  in  like  cafes,  a  part  of  the 
premium  is  returned,  without  afcertaining  what  part. 
If  the  rifk  be  not  run,  though  it  be  by  negleft,  or  even 
the  faulty  of  the  infured,  yet  the  infurer  fhall  not  re- 
tain the  premium.  It  has  been  objefted  that  the  voyage 
being  begun,  and  part  of  the  rifk  already  run,  the  pre- 
mium cannot  be  apportioned  :  But  I  can  fee  no  force  in 
this.  This  is  not  a  contrail  fo  entire  that  there  can  be  no 
apportionment :  For  there  are  two  parts  iu  it,  and  the 
premium  may  be  divided  into  two  diftinft  parts  relative, 
as  it  were,  to  two  dtftinft  voyages.  The  pra&ice  fhews 
that  it  has  been  tifiial,  in  fuch  cafes,  to  return  a  part  of 

the 
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the  premium,  though  the  Quantum  be  not  afcertained  i 
And  indeed  the  quantum  muft  vary  as  circumftances 
vary*  But  though  the  quantum  has  not  been  afcertained, 
yet  the  principle  is  agreeable  to  the  general  fenfe  of  man- 
kind/9— Mr.  Juftice  Dentfon,  and  Mr.  Juftice  Fofiert 
concurred  in  this  opinion.— Mr.  Juftice  Wllmot  faid, — 
« The  ufage  to  return  a  part  of  the  premium,  in  fuch 
cafes^  is  a  ftrong  proof  of  the  equity  of  the  thing ;  and 
nothing  can  be  more  juft  and  reafonable.  If  the  rifle  be 
once  begun,  the  infured  (hall  not  deviate  or  return  back, 
and  then  fay,  I  will  go  no  further  under  this  contract, 
but  will  have  my  premium  returned.  Upon  this  policy, 
there  are  two  diftinft  points  of  time,  in  effect  two  voy- 
ages, which  were  clearly  in  the  contemplation  of  the 
parties ;  and  only  one  of  the  two  voyages  was  made, 
the  other  was  not  at  all  entered  upon,  nor  was  the  rifle 
ever  begun."  (a) 

In  the  following  cafe,  though  the  fatts  did  not  enable 
the  court  to  pronounce  any  definitive  judgment  upon  this 
point ;  yet,  in  fending  it  back  to  a  new  trial,  an  opinion 
was  delivered  which  tends  to  ftrengthen  the  authority  of 
the  above  decifion. 
A  (hip  is  infur-  An  infurance  was  made  on  the  {hip  Manning,  « At 
cd  from   Hull  «  and  from  ffu/j  to  BUboaf  warranted  to  depart  from  En*- 

to  Silboa,  war-  .  r  a 

ranted  to  de-  "  land  with  convoy." — The  {hip  failed  from  Hull  to  Porff- 
^J^"^  mouth t  and  from  thence  departed  with  a  convoy,  but 
voy.  The  voy-  this  not  being  dire&  for  Biltoa,  (he  left  it,  and  was  after- 
ages  from  H*u  ^^^  captured. — In  an  a&ion  on  this  policy,  upon  the 
the  place  of  above  fa&s  coming  out  in  evidence,  the  plaintiff  would 
rendezvous,  &  j^ve  feen  nonfutted ;  but  his  counfel  infifted  that  he 
thcoce  to  Bit-  was  entitled  to  a  return  of  premium  $  and  there  being  a 
'"fid™*!  he  count  *n  ^e  declaration  for  money  had  and  received,  and 

diilind.  no 


(a)  Vid.  Lord  Mansfield'*  obfervations  on  this  cafe,  (Cowp. 
66g9  inf.  575,)  in  wbich  he  labours  to  vindicate  the  decifion  of 
it,  br  (hewing  that  the  grounds  of  it  were  that  the  voyage  was 
in  hft  two  voyages,  and  that  the  contrad  comprifed  tmo  dif- 
tin8  conditions.  Vid.  mlfp  the  obfervations  oo  this  and  the  oth- 
er cafes  on  this  point.     l  Pul.  8c£of.  t*]+> 
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too  money  paid  into  court*  a  verdift  was  given  for  the  And  in  cafe  tht 
plaintiff  for  the  whole  premium.— Upon  a  motion  to  fet  K!^' 
afide  this  verdict  and  enter  a  nonfuit,  it  was  contended  on  w  taken,  the 
the  part  of  the  defendant,  that  as  the  rifk  had  commenced,  CSpordolS 
the  plaintiff  could  not  be  entitled  to  any  return  of  premU  and  a  part  re* 
urn.— On  the  part  of  the  plaintiff,  it  was  infifted  that  thex*  tttfDed' 
were  two  diftinft  voyages  in  this  cafe ;  the  one  from  Hull  R*&™b     v. 
to  the  place  of  rendezvous,  and  the  other  from  thence  £"^  ijtT* 
to  Bilbo*,  the  port  of  difcharge  i  that  the  rifks  were  of 
different  natures,  one  being  without,  the  other  with,  con- 
voy ;  and  that,  as  the  latter  was  never  begun,  the  plaintiff 
muft  at  all  events  be  entitled  to  return  a  proportion  of  the 
premium  on  that  account.— The  court  direfted  the  ver- 
dict to  be  fet  aiide,  and  granted  a  new  trial,   being  of 
opinion  that  if  the  underwriters  were  not  entitled  to  re- 
tain the  whole  premium,  yet,  having  ran  the  rifk  from  Hull 
to  Portfmuth,  they  were  at  lead  entitled  to  retain  a  pro- 
portion of  it,  if,  upon  a  further  inveftigation,  it    (hould 
turn  out  that  the  voyage  was  divifible,  and  that  the  premi- 
um in  fuch  cafes  had  ever  been  apportioned,  (a) 

Yet,  where  an  infurance  is  made  on  a   {hip,  "  at  and  Vet,  upon  an 
from*9  her  port  of  departure,  and  warranted  to  fail  on  or   'j^£r  \ 
before  a  given  day,  and  the  (hip  does  not  fail  within  the  place,  the  rifle 
time  required  by  the  warranty,  by  which  the  infurer  is      DOt 
difcharged,  it  has  been  holden  that  the  rifk  at  and  from 
the  port  of  departure  is  entire,  and  not  divifible  into  two 
diftinft  rifks,  and  therefore  the  premium  cannot  be  ap- 
portioned fo  as  to  entitle  the  infured  to  any  return. 

Thus : — A  fhip  was  infured  ««  At  and  from  Jamaica  to   A  flup  U  infur- 
"Liverpool,  warranted   to  fail  on  or  before  the  firft  of  £"•?"'/?? 

*       7  ,  Jamaica  to  Lt» 

« Augujt ;  premium  twenty  guineas  per  cenU  to  return  ^w,  war* 
««  eight,  if  fie  failed  with  convoy."— -The  fhip  did  not  fail  J^JJ^^l 
till  September,  and  was  loft  in  the  voyage. — The  warranty,  firft  of  Augufit 
as  to  the  time  of  failing,  not  being  complied  with,  the  Pr*miiu»     *° 

o*  °  *  .  %uwez* per  cent. 

underwriters   to    return    8 

guineas    if  lhe 

" i— — fcikd        with 

(a)  This  upon  memory,  feems  to  be  the  rcfuk  of  what  was  ****-"  .,*» 

«*        .       «  ■  1  r  n  *,   .      ,  ,    did  not  fail  tiU 

dfrne  by  the  court,  though  not  fully  exprefled  19  the  pnntc^  Sepumkr.  The 

\y«eport.  infured     fhall 

3— JB 
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only  be  cnti-  underwriters  were  difcharged  from  the  rifk  after  the  firft 

cat ptr  wiSfcw  °^ ^uSHfli  ^^  an  a^i°n  ^as  brought  by  the  infured  for 
convoy,  and  a  return  of  premium. — The  defendant,  who  was  an  un- 
^rtionn^mtf  derwriter  for  1 00 1.  paid  eight  guineas  into  court,  being 
the  reft  of  the  the  fum  to  be  returned,  if  the  fhip  failed!  with  convoy. — 
premium.  The  jury  apportioned  the  premium,  and  gave  eight  guin- 

Mtjerv.  Greg-  eas  more  for  the  rifk  from  Jamaica  to  Liverpool  :  which 
"aT  G.m.  MS.  th^  confidered  as  not  having  been  commenced;   thus 

allowing  four  guineas  for  the  rifk  "  at  Jamaica" — The 
defendant  moved  to  fet  afide  the  verdift,  and  enter  a  non- 
fuit  upon  the  ground  that  the  rifk  was  entire,  the  pre- 
mium was  entire,  and  the  voyage  indivisible.— Lord 
Mansjidd>  Mr.  Juftice  AJburJty  and  Mr.  Juftice  Buffer, 
(againft  the  opinion  of  Mr.  Juftice  JFslles,  who  thought 
with  the  jury,  that  the  premium  fhould  be  apportioned,) 
determined  that  the  infured  was  not  entitled  to  recover 
more  than  had  been  paid  into  court,  and  therefore  the  rule 
was  made  abfolute. — Lord  Mansfield  faid, — «  It  would 
be  endlefs  to  go  into  an  inquiry  about  the  value  of  the 
rifk  **  at  Jamaica  "  which  is  different  at  different  fides  of 
the  ifland :  The  parties  divided  the  rifk,  as  to  convoy  j  for 
eight  guineas  were  to  be  returned  if  the  fhip  failed  with 
convoy.  Independent  of  that,  it  was  an  infurance  «  At 
and  from  Jamaica  to  London"  at  12  guineas  per  cent,  with 
an  abfolute  warranty  to  fail  «onor  before  the  1ft  of  Augujl? 
and  nothing  is  faid  from  whence  it  can  be  inferred  that 
it  was  meant  that  there  fhould  be  two  rifks,  or  by  which 
the  rifk  at  Jamaica  could  be  diftinftly  eftimated."  (a)— Mr. 

Juftice 

■■*'■•*  - 

t  a 

(a)  Lord  Mansfield^  in  delivering  his  opinion  in  the  cafe  of 
Tyre  v.  Fletcher,  Cowp.  670,  inf.  574,  feems  to  have  entertained 
a  different  fentiment  on  this  point.     He  then  inclined  to  think 
that  if  the  words  of  the  policy  were  "  at  and  from,  provided 
the  (hip  (hall  fail  on  or  before  the  firft  of  Augufif9  it  would  fall 
within  the  reafoning  of  Steven/on  v.  Snow,  and  that  there  would 
then  be  two  parts,  or  contracts,  of  infurance,  with  diftind  con- 
ditions.    But  this  can  only  be  confidered  as  an  eztra-judi 
opinion  exprefled  very  doubtfully. 
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Juftice  BulUr  faid, — «  As  the  parties  have  not  confidered    Upon  an  Infur- 
it  as  two  rifts,  nor  eftimated  the  rife.  «  at  Jamaica,"  nei-   *.ncc    a*    mud 

i_        t  •  1  .   ,  .     .    *-        ,  from  a  P«ce»an 

tner  the  court  or  jury  have  any  right  to  do  it  for  them,    ufage  (hould  be 
In  all  the  infurances  from  Jamaica,  the  policy  runs  «  at   V™^  to  war- 

rant  a  diviuoii 

and  from "   and  though,    in  many  inftances,  the  voyage   of  the  rilt. 
has  not  been  commenced,  yet  there  never  was  an  idea 
of  any  part  of  the  premium  being  returned ;  and  no  ufage 
to  do  fo  has  been  found  by  the  jury." 

In  a  fubfequent  term  the  following  cafe  came  before 
the  fame  tourt  ;  and  though  the  point  was  not  decided  by 
the  judges,  yet  Lord  Mansfield,  in  directing  a  new  trial, 
laid  down  the  principle,  which  lie  conceived  ought  to 
govern  thefe  cafes,  in  terms  which  feem  more  reconcile- 
able  to  the  cafe  of  Steven/on  v.  Snew  (a)  than  to  the  laft 
cited  cafe  of  Meyer  v.  Gregfiri. 

A  ihip  was  infured,  "  At  and  from  any  port  or  ports    a  flnp  injured 
(€  in  Jamaica  to  London,  following  and  commencing  from    at    *"**    fwmi 

!<•/>  -it  •  *••«•■  'Jamaica         to 

«c  her  firft  arrival  there ;  warranted  to  fail  with  convoy  London,  war- 
«*  for  the  voyage,  from  the  place  of  rendezvous." — The   rant,cd  to  faa 

'   °      .  *  with    convoy, 

£hip  did  not  get  time  enough  to  the  place  of  rendezvous  arrives  too  late 
to  fail  with  the  convoy, — but  failed  after,  and  overtook   at  *e  Pllcc  °* 

rt_i_  i-    j       •  1.      r^deevousfor 

tliemj  fo  that  the  warranty  was  not  complied  with,  the  convoy, bA 
ajid  the  underwriters  were  discharged  from  the  time  of  [°|£w*  *££" 
the  fhip's  failing. — The  infured  brought  an  action  to  re-  whether  there 
cover  back  a  part  of  the  premium  for  the  voyage  from   Jkallbea  return 

Jamaica. — At  the  trial,  an  ufage  feemed  to  have  been        

proved  that  when  the  (hip  was  not   out    of  Ihe  port  of  J^^S**-"* 
Jamaica,  the  allowance  was  one-half  per  cent*     In  other    a  IIL 
cafes  it  was  arbitrary,  and  two  or  three  per  cent,   was 
reafonable.     There  was  a  verdict  for  the  plaintiff. — Upon 
a  motion  for  a  new  trial,  the  counfel  differed  as  to  the  facts 
that  were  in  evidence,  and  the  caufe  was  fent  back  to  a 
new  trial,  without  the  queftion  of  law  having  been  much 
difcuffed. — Lord  Mansfield,  however,    faid,   that  where    whcrcthcrcU 
there  is  a  contingency  in  the  voyage,  the  rifk  may  be  di-    a  contingency 
vided.     That  the  reafon  why  there  are  not  two  policies   JJ^aJ^J' 
in  fuch  cafes  was,  that  the  rilk  "  at"  is  capable  of  exact    U  divided. 

computation. 


*  «■■ 


(a)  Sup*  tf$. 
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computation.  He  faid  the  former  cafes  upon  this  point 
were  contradictory. 

In  the  fame  term  in  which  this  laft  cafe   came  before 
the  court  of  King's  Bench,  the  following  cafe  alfo  came  be- 
fore that  court :  And  though  the  judges  there  feem  to  have 
laid  great  ftreis  on  the  ufage  found  by  the  jury,  to  return 
the  premium,  deducing  one  half  per  cent,  upon  infnrances, 
at  and  from  Jamaica,  with  a  warranty  to  depart  with 
convoy,  or  to  fail  on  or  before  a  certain  day,  and  the 
warranty  is  not  complied  with ;    and  though  it  is  diftin- 
guifhed  from  the  cafe  of  Meyer  v.  Greg/on  on  this  ground  ; 
yet  it  cannot  be  denied  that  the  authority  of  the  cafe  of 
Meyer  v.  Grcgfott,  is  greatly  fhaken  by  the  cafe  I  allude  to* 
Good*  we  In-       That  was  the  cafe  of  an  infurance  on  goods,  "  At  and 
lured  "At  and   «  fr0m  Jamaica  to  London,  warranted  to  depart  with  con- 
to  £*»iNvwar-   Mvoy,  for  the  voyage,  and  to  fail  on  or  before  the  firft 
ranted  to  de-    « 0f  Augujl,   at  a  premium  of  12    guineas  per  centa- 
ury Wore  the   The.  fhip  failed  from  Jamaica  to  London  on   the  31ft  of 
-  •r\^to!"p^\L   Jub\^ut  without  any  convoy,  whereby  the  underwriters  . 
before  the  day,  became  difcharged  from  the  remaining  rifk.— An  action 
*nt     ^f^011*   was  Drouglit  for  a  return  of  premium,— The  jury  found 
is  an  *fagty  that  a  verdict  for  the  plaintiff  fubjeft  to  the   opinion  of  the 

in  fuch  cafes   court  on  the  above  fa&s ;    in   addition   to    which,  they 
the     premium    r  .  J 

Hull  be  return-  found  *  that  it  was  the  conftant  and  invariable  ufage  in 

«d,  deducting   c  infurances,   at  and  from  Jamaica  to  London,  warranted 

£  per  cent,  for  ,  *  .  _  * 

theriik/rt.  The   (  to  depart  with  convoy,  or,  to  fail  on  or  before  a  certain  day,  to 
infuredfoallre-   « return  the  premium,  deducting  one  half  per  cent,  if  the 

tower  the  refi-      n  •     r  -i    j      •  i  - 

due  of  his  pre-   '  ihip  failed  without  convoy,  or  after  the  day  prefcribed.' 
minm-  — Upon  this  cafe,  the  court  determined  that  the  plaintiff 

L**g  ▼.  Aiu»,  was  entitled  to  recover  according  to  the  ufage  proved. — 

G  ul  MS. %S   L°rd  Mansfield  faid>~ "  The  law  is  clear» that  if  Ae  ri& 
be  commenced,  there  fhall  be  no  return   of  premium* 

Hence  queftions  ariie  of  diffincl  riiks,  infured  by  one  poi- 
icy.  My  opinion  has  been  to  divide  the  riiks.  lam 
aware  that  there  are  great  difficulties  in  the  way  of  appor- 
tionments, and  therefore  the  court  has  always  leaned 
againft  them.  But  where  an  exprefs  ufage  is  found  by 
the  jury,  the  difficulty  is  cured." — Mr.  Juftice  Buller 
faid  ; — "The  counfel  for  the  defendant  did  right  to  make 
the  chief  queflion,  whether  any  evidence  of  this  ufage 

ought 
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ought  to  have  been  received.  ( .In  mercantile  cafes,  from 
Lord  Holt's  time,  and  in  policies  of  infurance  in  partic- 
ular, a  great  latitude  of  conftru&on,  as  to  ufage,  has 
been  admitted.  By  ufage,  places  come  within  the  pol- 
icy, which  are  not  within  the  words  :  Ufage  explains, 
and  even  controls  the  policy.  The  ufage  here  found  by 
the  jury  is  univerfal ;  and  though,  in  fome  cafes,  one 
half  per  cent,  is  a  fmall  premium  for  the  rifle  at  5  yet  the 
underwriters  are  aware  that  it  is  fb,  and  no  inconvenience 
can  refult  from  it.  In  Meyer  v.'  Gregfin^  no  ufage  was 
found." 

But  if  the  rifk  be  entire,  and  be  once  commenced,  it    But  if  the  rifle 
is  a  general  rule  that  there  (hall  be  no  return  of  premium.    0^  ^^1CI|. 
And  the  fhortnefs  of  the  time  when  the  thing  iniured  was   <*d,  there  (hall 
put  in  rifk  affords  no  ground  for  a  return  of  any  part  of       no  return' 
the  premium  ;    which  becomes  the  abfolute  property  of 
the  infurer,  the  moment  the  rifk  commences,  though  it 
flaould   ceafe  the  moment  after.     This  is  one  of  the  fa- 
vourable circumftances  which  compenfate  the  infurer  for 
the  accidents  to  which  he  is  expofed.     It  is  impoflible  to 
apportion  the  premium  to  the  duration  of  the  rifk,  which 
rimay  be  greater  in  the  firft  hour  than  in  the  reft  of  the 
voyage,  (a)     Therefore  if  the  (hip  get  under  weigh  and 
fail  on  the  voyage    infured,  the  premium   is  acquired, 
though  fhe  return  the  fame  inftant  and  wholly  abandon 
the  voyage.     So  if  the  fhip  deviate  from  the  voyage  in- 
lured  the  next  hour  after  (he  fails  *,  though  this  difcharges 
the  infurers,  yet,  the  rifk  having  been  commenced,  there 
(hall  be  no  apportionment,  or  return  of  any  part  of  the 
premium  in  refpeft  of  the  diminution  of  the  rifk. — The 
following  cafe   will  fhew  that  though  the  voyage  be  to 
feveral  different  places,  and  confift  of  feveral  different 
diftinft  parts 5   yet,  if  in  feft  it  be  one  entire  ri/k,  for 
9ne  entire  premium^  and  not  feveral  diftinft  rifles,   there 
{hall  be  no  apportionment  or  return  of  the  prerrfium  on  t 
account  of  any  contingency  which  puts  an  end  to  the 

contract 

_ 

{a)  Vid  Emerig.  torn.  I,  p.  62,  63.     Pothier,  h.  t.  n.  179. 
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contract  before  the  comrnencement  of  any  part  of  the 
voyage  infured.  (a) 
Afiiipisinfured       An  iniurance  was  made  on  a  French  flhip  and  her  cargo, 

UA*to*itd™°mg  "At  and  from  Honfieur  to  the  coaftof  Angola,  during 
her  ftay  at  B.  cc  her  ftay   and  trade  there,  at  and  from  thence  to  her 

to  teporTof  <c  Port  or  P°rts  °*  difcharge  in  St.  Domingo  s  and  at  and 
difcharge  at  C.  cc  from  5/.  Domingo  back  to  Honfleur ;    at  a  premium  of 

"  backto  ™™  "  «/«*»  /*>•  <*«*  •" — The  fhip  failed  to  Angola,  and  from 
The  (hip  U talc-  thence,  after  flaying  fome  time  there,  to  the  Weft  Indies* 
arrives °at  C.  On  her  way  from  Angola,  (he  put  into  Cayenne,  on  the 
There  fliall  be  COaft  of  America,  and  from  thence  went  to  Martinico, 
premhxmforthe  confeffedly  out  of  the  courfe  to  St.  Domingoy  where  the 
voyage  from  c.  captain  was  obliged  to  difpofe  of  his  cargo.  The  fhip 
one  entire  rifle  &&e&  for  Honfleur  s  but  was  taken  by  a  privateer  on  her 
and  one  voyage-  voyage  thither.  As  the  deviation  diicharged  the  under* 
Bermonv.iFood-  writers  from  the  lofs,  the  only  queftion  was,  whether 
tridge,  Doug,  there  fliould  be  a  return  of  part  of  the  premium.  On 
75X#  the  part  of  the  plaintiff  it  was  contended,  that  the  voy- 

age infured  confided  of  three  diftinft  parts  or  voyages ; 
viz.  from  Honfleur  to  Angola,  from  Angola  to  St.  Domingo, 
and  from  St.  Domingo  to  Honfleur  ;  and  that,  as  this  laft 
voyage  had  never  been  commenced,  the  premium  ought 
to  be  apportioned,  and  the  part  of  it  returned  which  was 
paid  to  infure  the  rifk  from  St.  Domingo  to  Honfleur. — 
But  the  jury,  upon  that  point,  were  clear  that  there  ought 
to  be  no  return. — Lord  Mansfield,  who  tried  the  caufe, 
upon  turning  the  queftion  in  his  mind,  entertained  fome 
doubts  upon  it,  and  defired  that  a  new  trial  might  be 
moved  for  upon  that  ground. — This  being  done,  the 
court,  upon  great  coniideration,  determined  that  this  was 
one  voyage,  and  one  entire  rift  ;  and  that  there  could  be 
no  return  of  premium. — Lord  Mansfield,  in  delivering  the 
opinion  of  the  court  on  this  point,  faid  5 — «  On  the  failed 

con- 


(a)  By  theyordinance  of  Louis  XIV.  h.  t  art.  6,  if  an  infur- 
ance be  made  on  the  outward  and  homeward  voyage,  at  an 
entire  premium,  and  the  fhip  arrive  at  her  outward  port  of  def- 
tination,  but  never  returns,  the  infurer  fliall  return  one  third  of 
the  premium. 


/ 


k 
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confideration,  and  after  looking  into  all  the  cafes,  (though 
my  opinion  has  fluctuated,)  we  are  now  all  clearly  of 
opinion  that  there  ought  not  to  be  any  return.     The  quef* 
tion  depends  upon  this  :   Whether  the  policy  be  upon  one 
entire  rifk  on  one  voyage,  or  whether  it  is  to  be  fplit  into 
fix  different  rifks  •,  for  by  fplitting  the  words,  and  taking 
at,  and  fromt  feparately,  it  will  make  fix.     The  princi- 
ples are  clear.     When  the  rifk  has  never  begun,  there 
muft  be  a  return  of  premium ;    and  if  the  voyages  in 
this  cafe  are  diftinft,  the  voyage  from  St.  Domingo  to 
Honfleur  never  began.     On  the  other  hand,  if  the  rifle 
has  once  begun,  you  cannot  fever  it,   and  apportion  the 
premium.     In  an  infurance  upon  a  life,  with  the  com- 
mon exception  of  fuicide  and  the  hands  ofjuflice ;  if  the 
party   commit  fuicide,   or  be   executed   in   twenty-four 
hours,  there  fhall  be  no  return.     The  cafe  is  the  fame  if 
a  voyage  infured  be  once  begun.     Is  this  one  entire  rifk  ?  The  premium 
The  infured  and  infurers  confider  the  premium  as  an  en-  ****%  entire,  i* 

/>  ....  •  proof  that  the 

tire  fum  for  the  whole,  without  divifion. — It  is  eftimated  rilk  it  entire, 
on  the  whole  at  eleven  per  cent,  and  which  is  extremely 
material,  there  is  no  where  any  contingency,  at  any  pe- 
riod, out  or  home,  mentioned  in  the  policy,  which  hap- 
pening, or  not  happening,  is  to  put  an  end  to  the  in- 
furance. The  argument  muft  be,  that  if  the  (hip  had 
been  taken  between  HonJUur  and  Angola,  there  muft 
have  been  a  return.  By  an  implied  warranty,  every  fhip 
xnuft-be  fea-worthy  when  fhe  fails  on  the  voyage  infured ; 
but  fhe  is  not  neceffarily  to  continue  fo  throughout  the 
voyage  ;  fo  that,  if  this  be  one  entire  voyage,  if  the  fhip 
was  fea-worthy  when  fhe  left  Honfleur,  the  underwriters 
would  have  been  liable  though  fhe  had  not  been  fo  at 
Angola,  &c«  but  according  to  the  conftrudtion  contended 
for  on  the  part  of  the  plaintiff,  fhe  muft  have  been  fea-  / 

worthy,  not  only  at  her  departure  from  Honfleur,  but 
alfo  when  fhe  failed  from  Angola,  and  when  fhe  failed 
from  St.  Domingo.     The  cafes  of  Steven/on  v.  Snow,  (a) 

and  * 

(a)  Sup.  $6$. 
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tod   Bond  v.  Nutty  {a)  were  quite  different  from  this* 
They  depended  on  this,   that   there   was   si   contingency 
specified  in  the  policy,  upon  the  not  happening  of  which 
the  infurance  would  ceafe.     In  Steven/on  v.  Snow,   it  de- 
pended on  the  contingency  of  the  fhip  failing  with  con- 
voy from  Port/mouth,  whether  there  £hould  be  an  infur- 
ance from  that  place  or  not.     This  neceflfarily  divided  the 
rifk  and  made  two  voyages.     In   Bond  v.   Nutty  it  was 
held  that  there  were  two  rifks  upon  the  fame  principle. 
"  At  Jamaica?  was  one.    The  other,   viz.   « From  Jo- 
maka?  depended  on  the  contingency  of  the  fhip  having 
failed   "on  or  before  the  \ft  of  Auguft."      That  was   a  con- 
dition precedent  to  the  infurance  on  the  vojzgefrom  Ja- 
maica to  London.     The  two  cafes  of  Tyre  v.  Fletcher,   and 
Loraine  v.   Thomlinfon,  are  very  ftrong ;  for,  if  you  could 
apportion  the  premium  in  any  cafe,   it  would  be  in  infur- 
ances  on  time? 
When  the  in-       So,  where  the  infurance  is  for  a  term  Ipecified  in  the 
fnrance  h  for  policy,  and  for  one  entire  premium  \  if  the  rifk  be  begun, 
premium  U  en-   and  an  event  happen  immediately  after  which  determinet 
tire,  if  the  rifle    the  cpntract,  there  fhall  be  no  return^  of  premium. 
(half STno  re-        Thus : — A   fhip   was   infured,   "  At  and  from  London, 
turn.  «  to   any   port   or  place  wherefoever  or  whatfbever,  for 

A  (hip,  infured  "twelvemonths,  from  the  19th  of  Auguft  1776,  war- 
for  twelve  « ranted  free  from  capture  or  feizure  by  the  Americans" 
warranted  free  The  premium  was  9 1.  per  cent. — The  fhip  was  taken  by 
from  capture,    an  American  privateer,  about  two  months  after  (he  failed. 

within^two  — ^e  *n^ure(*  brought  an  aftion  to  recover  a  proportion 
mondu.  There    of  the  premium  for  the  refidue  of  the  time. — The  court 

tura  *forn°thV  determmed  that  the  ri&  was  ent're :  **&%  *»™ng  been 
reQdue  of  the    once  begun,   there  could  be  no  return  of  any  part  of  the 

timg'  premium.— Lord   Mansfield  faid,— "This  cafe   is  ftript 

Tyre  v.    Ffr.   of  every  authority.    There  is  no  cafe,  or  pra&ke,  in 
466*      C**^'   point ;    and  therefore  we  muft  argue  from  general  prin- 
ciples applicable  to  policies  of  infurance.     And  I  take  k, 
there  are  two  general  rules  eftablifhed,  applicable  to  this 
queftion.    The  firfi  is,   that  where  the  rifk  has  not  been 

run, 

1     "  ■    ■  -       I     — — — — — — — — — ^— m^mm  II     — 

(a)  Sup,  255. 
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run,  whether  this  be  owing  to  the  fault,  pleafiire,  or  w3i» 
of  the  infured,  or  to  any  other  caufe,  the  premium  fhall 
be  returned ;  becaufe  a  policy  of  infurance  is  a  contract 
of  indemnity  ;  the  underwriter  receives  a  premium  for 
running  the  rifk  of  indemnifying  the  infured  \  and,  to 
whatever  caufe  it  be  owing,  if  he  does  not  run  the  rifk, 
the  confideration,  for  which  the  premium  was  put  into 
his  hands,  fails,  and  therefore  he  ought  to  return  it. 
Another  rule  is,  that  if  the  rifk  has  once  commenced, 
there  fhall  be  no  apportionment  or  return  of  (premium 
afterwards  :  For  though  the  premium  is  eftimated,  and  the 
rifle  depends  upon  the  nature  and  length  of  the  voyage  j 
yet,  if  it  was  commenced,  though  it  be  only  for  24  hours 
or  lefs,  the  rifk  is  run  ;  the  contract  is  tot  the  entire  rifk  ; 
and  no  part  of  the  confideration  fhall  be  returned  ;  and 
yet  it  is  as  eafy  to  apportion  for  the  length  of  the  voyage, 
as  it  is  for  the  time.     If  a  fhip  had  been  infured  to  the 
Eafi  Indies,  agreeably  to  the  terms  of  the  policy  in  this 
cafe,  and  had  been  taken  24  hours  after  the  rifk  was  be- 
giui,  by  an  American  captor,  there  is  not  a  colour  to  fay 
that  there  fhould  have  been  a  return  of  premium.     So 
much,  then,  is  clear ;  and  indeed  perfectly  agreeable  to 
the  ground  of  determination  in   Stevenfon  v.  Snow,  (a) 
For,  in  that  cafe,  the  intention  of  the  parties,  the  nature 
of  the  contract,  the  confequences  of  it,  fpoke  manifeftly         \ 
two  infurances,  and  a  ann/son  between  them*     The  firft 
object  of  the  infurance  was  from  London  to  Halifax :  But  if 
the  fhip  did  not  depart  from  Port/mouth  with  the  convoy 
fpecified,  then  there  was  to  be  no  contract  from  Portf* 
month  to  Halifax.     The  parties,  then,  have  faid,  «  We 
*'  make  a  contract  from  London  to  Halifax  s  but,  on  a  cer- 
«  tain  contingency,  it  fhall  only  be  a  contract  from  Lon+ 
«  don  to  Port/mouth"      That  contingency  not  happening, 
reduces  it,  in  fact,  to  a  contract  frcAn  London  to  Portf* 
mouth  only.     The  whole  argument  turned  upon  that  dis- 
tinction, and  all  the  judges,  in  delivering  their  opinion, 
lay  the  ftrefs  upon  the  contract  comprifing  two  dtflincl 
conditions,  and  considering  the  voyage  is  being,  in  fact, 

two 


(a)  Sup.  $6$* 
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tw  voyages  :'  And  this  was  the  equitable  way  of  consider- 
ing it ;  for  though  it  was  at  firft  confoiidated  by  the  par- 
ties, there  was  a  defeafance  afterwards,  though  not  in 
words.  I  think  Mr.  Juftice  Wilmot  put  it  particularly  on 
that  ground  ;  but  that  was  the  opinion  of  the  court. 
There  was  an  ufage  alio  found  by  the  jury  in  that  cafe, 
that  it  was  cuftomary  to  return  a  proportionable  part  of 
the  premium  in  fuch  cafes,  but  they  could  not  fay  vtbat 
part.  The  court  rejected  this,  as  a  void  vjage,  for  the 
uncertainty  ;  but  they  argue  from  it,  that  there  being 
fuch  a  cuftom,  pjainly  fhewed  the  general  fenfe  of  the 
merchants,  as  to  the  propriety  of  returning  a  part  of  the 
premium  in  fuch  cafes :  And  there  can  be  no  doubt  of 
If  a  man's  life   the  reafonablenefs  of  the  thing.     There  has  been  an  in* 

Sti^Aswfch  ftance  Put  where  the  meafure  is  ^  *«*'*  which  feems  to 
an  exception  of  me  to  be  very  ftrong,  and  appofite  to  the  prefent  cafe  ; 

killhimfeir the  an(*  *****  **>  an  in^urance  uP°n  a  man's  life  for  twelve 
next  day;  there  months:  There  can  be  no  doubt  but  the  ri£k  there  is  con- 
fhail  be  no  re-   ftituted  by  the  meafure  of  time,  and  depends  entirely 

upon  it ;   for  the  infurer  would  demand  double  the  pre- 
mium for  two  years  that  he  would  take  to  infure  the  fame 
life  for  one  year  only.     In  fuch  policies  there  is  a  general 
exception  againft  filicide. — If  the  perfon  put  an  end  to 
his  life  the  next  day,  or  a  month  after,  or  at  any  other 
period  within  the  twelve  months,  there  never  was  an  idea 
that,  part  of  the  premium  fltould  be  returned.     A  cafe  of 
.     general  practice  was  put  by  Mr.  Du*mngf  where  the 
if  an  infurance    words  of  the  policy  are,   "  At  and  from  provided  the  £hip 
^M^i  "  fails  on  or  before  the  1ft  of  Auguft  f  {a)  and  Mr.  WaUac* 
faiUon  or  before   confiders,  in  that  cafe,  that  the  whole  policy  would  de* 
wtethmhiite  Pend  "P011  &*  ^ip's  faiUng  ^fore  the  ftated  day.     I  do 

two  rifle*,    or  not 

•nly  one  entire 

fiflc : 


(a)  It  mud  be  owned  that  the  cafe  thus  put  has  much  of 
fubdety  in  it.  One  part  of  it  feems  repugnant  to  the  other* 
Mr.  Wallace  appears  to  have  given  it  the  bed  anfwer  it  would 
admit  of.  The  word  provided  makes  the  failing  on  or  before 
the  firft  of  Augvfl  a  condition  upon  which  the  contract  is  to  take 
effect  ;  and  if  this  be  fo>  the  word  "  at"  in  the  policy  is  quite 
nugatory. 
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not  think  fo.  On  the  contrary,  I  think,  with  Mr.  Duet* 
nmg9  that  cannot  be.  A  lofs  in  port,  before  the  day  ap- 
pointed for  the  (hip's  departure,  can  never  be  coupled 
with  a  contingency  after  the  day :  But  if  a  queftion  were 
to  arife  about  it,  as  at  prefent  advifed,  I  ihould  incline  to 
be  of  opinion,  that  it  would  fall  within  the  reasoning  of 
Steven/on  v.  Snow ;  and  that  there  were  two  parts,  or 
cantraAs,  of  infurance,  with  diftin&  conditions:  The 
firft  is,  '  I  infure  the  (hip  in  port,  provided  4he  be  loft 
'  before  the  firft  of  Augttf  :y  And,feconJIj  $  *  If  (he  fhould 
•not  be  loft  in  port,  I  infure  her  then,  during  her  voy- 
€  age,  from  the  firft  of  Auguft,  till  fhe  reach  the  port 
*  Specified  in  the  policy*9  The  lofs  in  port  muft  happen 
before  the  rifle  upon  the  voyage  could  commence  5  and 
vice  verfa$  the  rifk  in  port  muft  ceafe  the  moment  the 
riik  upon  the  voyage  began,  (a) — Let  us  fee,  then,  what 
the  agreement  of  the  parties  is,  in  the  prefent   cafe.  \ 

They  might  have  infured  from  two  months  to  two  months  % 
or  in  any  lefs  or  greater  proportion,  if  they  had  thought 
proper  fo  to  do :  But  the  faft  is,  that  they  have  made  no 
di^njion  of  time  at  all  \  but  the  contract  entered  into  was  one 
entire  contract  from  the  19th  of  Auguji  1776,  to  the  19th 
of  Auguft  1777 ;  which  is  the  fame  as  if  it  had  been  ex- 
prefsly  faid  by  the  infured;  « If  you,  the  underwriter, 
<  will  infure  me  for  12  months,  I  will  give  you  an  entire 
'  fum  •>  but  I  will  not  have  any  apportionment.'— The  {hip 
fails,  and  the  underwriter  runs  the  riik  for  two  months ; 
no  part  of  the  premium,  then,  {hall  be  returned. — I  can- 
not fay,  if  there  had  been  a  recapture  before  the  expira- 
tion of  the    12  months,  that  the  policy  would  not  have 

revived." 

In   the  foregoing  cafe  Lord  Mansfield  intimated  an.  Eyc|)    ^  ^ 

opinion  that  where  the  premium  is  entire,  it  Is  one  proof  premium  for  * 

tha*    7"*  **  compn- 

11181    ted  at  fi  much 

.        per  month,  yet, 

beiog    a  grofa 

(a)  This  extrajudicial  opinion,  feems  to  have  been  rather   fum,  it  »  not  a 
haftily  delivered,  or  perhaps,  not  very  accurately  reported.    moDth*l  **nt* 
See  the  cafe  of  Meyer  v.  Gregfon*  fup.  567,  which  feems  to  be 
nearly  the  cafe  put  by  Mr.  Dunning,  and  in  which  Lord  Mans- 
Jield  and  the  reft  of  the  judges  of  the  King's  Bench  decided  thai 
there  fhould  be  no  return  of  premium. 


Jf« 


A  (hip  infiued 
againft  capture 
for  x  %  months, 
••  left  im  mJUrm 
Within  two 
months.  The 
premium  is  9 
per  cent*  and 
exprefled  in 
the  policy  to 
be  at  the  rate 
of  15  a.  ptr 
month ;  yet 
there  (hall  be 
no  return  of 
premium. 

Lor  at  ne  T. 

¥bomti*font 
#OMg.  564. 
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that  the  rifle  is  meant  to  be  entire.  In  the  following  cafe* 
the  court  of  Kings  Bench  carried  this  idea  (till  farther, 
and  decided  that  if,  upon  an  infurance  for  a  year,  a  grofs 
premium  be  given  *  but  it  is  exprefled  in  the  policy  to  be 
at  Jo  much  per  cent,  per  month ;  this  (hall  be  deemed  only  a 
mode  of  computing  the  grofs  fum,  and  does  not  make 
the  contract  a  monthly  infurance* 

An  infurance  was  made  on  a  {hip  againft  capture  only* 
for  twelve  months y  in  the  coafting  trade.  The  plaintiff 
underwrote  2001,  In  the  body  of  the  policy  it  was 
ftated,  «  That  the  infurers  confeffed  themfelves  paid  the 
"  consideration  due  to  them  by  the  infured,  at  and  after 
"the  rate  of  15/.  per  cent*  per  month"  At  the  bottom 
oppofite  the  plaintiff's  fubfeription,  was  written,  "IVe- 
"miurn  received  the  15th  of  March  1779  5"  and  on  the 
back  was  indorfed, — «  Newcaftk  15th  March  1779,  Mr. 
«J.  G*  Tbomlinfin,  on  his  fhip  ChoUerford%  himfelf 
(( mafter,  for  twelve  months^  in  the  coafting  trade,  at  and 
"between  Leith  and  the  Ifle  of  flight,  beginning  the 
«13th  of  March  1779,  and  ending  the  12th  of  March 
"  1780." — The  premium  was,  in  faft,  not  paid,  it  be- 
ing the  ufage  in  Newcaftle  not  to  pay  the  premiums  at  the 
time  of  making  infurances,  but  at  certain  times  after- 
wards.— The  fhip  was  loft  in  a  form  within  the  firft  two 
months)  and  the  infured  tendered  the  underwriter  3 1. 
as  the  premium  for  two  months. — The  underwriter 
brought  his  aftion  againft  the  infured  to  recover  the  whole 
premium  of  18 1.  The  defendant  pleaded  the  tender  and 
paid  the  S 1.  into  court. — The  jury  found  a  verdict  for 
the  plaintiff  for  the  remaining  151.  fubjeft  to  the  opinion 
of  the  court,  whether  he  was  entitled  to  his  whole  pre- 
mium, or  only  to  the  8 1.  tendered,  upon  a  cafe  which, 
in  fubftance,  ftated  the  above  fafts. — The  court  were 
clearly  of  opinion  that  the  plaintiff  was  entitled  to  recov- 
er the  whole  premium. — Lord  Mansfield  faid, — «  This  is 
a  mere  queftion  of  conftru&ion,  on  the  face  of  the  in- 
ftrument,  and  therefore,  parol  evidence  ought  not  to 
have  been  admitted  to  explain  it.  It  is  an  infurance  for 
12  months,  for  pne  grofs  fum  of  181.  They  have  caW 
eulatcd  this  fum  to  be  at  the  iafe  of  15  s.  per  month. 
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But  what  was  to  be  paid  down  ?  Not  15  s.  for  the  firft 
month,  and  fo ,  from  month  to  month ;  but  18 1.  at  once. 
Two  cafes  have  been  mentioned.  Stevenfon  v.  Snow,  (a) 
was  decided  on  the  ground  of  there  being  two  voyages* 
Tprie  v.  Fletcher*  {b)  is  direfiry  in  point  againft  the  defen- 
dant/' He  then  repeated  the  two  rules  laid  down  by  hira~ 
felf  in  this  laft  cafe. 


Sed.  3. 

Upon  the  Performance  offome  Stipulation* 

IT  is  frequently  agreed  between  the  parties  that,  upon  *f  P*;*  of  the 

the*  happening  of  certain  events,  or  the  performance  of  Calmed  up! 

certain  ftipulations,  the  infurer  (hall  return  a  part  of  the  ontheperform- 

premium  ;   and  claufes  to  this  effeft  are  often  inferted  in  Mpolatfon,  this 

tlae  policy.     If,  in  fuch  cafe,  the  event  have  happened,  or  fl»Ube  return* 

time  thing  ftipulated  have  been  performed,  the  infured  fliall  infurer  &  ohli. 

be  entitled  to  the  return  of  premium  agreed  upon,  even  g**  to  p*y  * 

tlmough  the  infurer  be  obliged  tojpay  a  partial  lofs.  p»ruai 

Thus: — An  infurance  was  made, — «  At  and  from  any  OcodMtew^ 

«  port  or  ports  in  Grenada  to  London,  on  any  fhip  or  (hips  fromGrJr^t* 

*  that  fhall  fail  on  or  between  the  firft  of  May,  and  the  LTdm  u  ,8 

« firft  of  Auguft  1778,  at  18  guineas  per  cent,  to  return  ^TTnam^i 

«8\.per  cent,  if  fails  from  any  of  the  Weft  India  iflands,  y*?***  **** 

u  with  convoy  for  the  voyage,  and  arrives."     At  the  bot-  «  and 


an  f?e».M 


torn  of  the  policy  there  was  written  a  declaration  that  it  was  T*1^*  a™*** 

on  fugars,  (the  mufcovado  valued  at  20 1.  per  hogfhead,)  what  is  meant, 

for  account  of  L.  Q. — The  fhip  failed  with  convoy  within  J"*1,  dw   (hip 

the  time   limited,  having   51   hogfheads  of  mufcovado  with    convoy, 

fugars  on  board  belonging  to  L.  Q.    She  arrived  fafe  in  die  infured  is 

,  °  __                ,           ,    p               1   r  *               /•    1       oi         t-  entitled  to  a  re- 

the  Downs,  where  the  convoy  left  her  as  ufual.     She  af-  „,„,  <#  gj.^ 

terwards  ftruck  on  a  fand  bank  near  Margate,  and  11  of  «rf.on  thefum 

the  51  cafks  of  fugar  were  wafhed  overboard,  and  the  withftandinga- 

reft  damaged.     The  fhip  was  afterwards  got  off,  and  ar-  "7  P^jJjUj* 

rived  fafe  in  the  port  of  London.      The  fugars  faved  were  , 

taken  ^Itr9md  v*  B*y 


(a)  Sup.  5^5»r-(^)  SuP*  574^ 
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taken  out  ait  Margate ;    and  after  undergoing  a  fort   of 
cure  by  a  perfon  fent  from  town  for  that  purpofe,  they 
were  carried  to  London  in  other  veflels,  and  the  40  hogC- 
heads  being  fold,  produced  540  1.  inftead  of  800  L  their 
valuation  in  the  policy.      An  action  was  brought  againft 
the  underwriters  for  a  return  of  premium.— The  defen- 
dant paid  into  court  8  I.  per  cent,  on  S40  L     The  plaintiffs 
iniifted  that  they  were  entitled  to  have  8  Lper  cent,  alfo 
returned  on  the  valued  price  of  the  1 1  hogiheads  of  fugar, 
which  were  loft,  and  on  the  difference  between  what  the 
remaining  40  hogiheads  produced,  and  their  valued  price. 
—At  the  trial,  before  Lord  Mansfield,  the  plaintiffs  had 
m  verdict  for  their  whole  demand.— Upon  a  motion  for 
a  new  trial  the  principal  queftion  was  upon  the  effect  of 
the  word  "arrives? — For  the  plaintiffs  it  was  infifted 
that  this  word  related  only  to  the  arrival  of  the  Jbnp. 
That,  in  policies  of  this  fort,  the  intention  is,  that  the 
underwriters  fliall  take  the  war  rilk  upon  themfelves ; 
but  that,  if  the  veffel  be  protected  by  convoy  'from  that 
ri/ky  and  actually  arrives,  they  fhall  then  return  as  much 
of  the  premium  as  was  neceffary  to  cover  it. — On  the 
other  fide,  it  was  contended,  that  as  the 'words  of  the  pol- 
icy jnuft  be  applied  to  the  fubject  matter  of  the  infurance, 
which  in  this  cafe  was  on  the  goods,  not  on  the  fhip,  the 
return  of  premium  could,  at  mod,  be  only  on  the  value 

9  of  the  fugars  which  actually  came  to  London  ;  whereas, 

if  the  defendant  muft  pay  the  valued  amount  of  the  fu- 
gars loft,  and  the  difference  between  the  valued  price  and 
the  actual  produce  of  the  fugars  faved,  and  alfo  return 
8 1.  per  cent,  upon  the  whole,  the  infured  would  be  con- 
fiderable  gainers  by  the  lofs. — The  court  determined  that 
the  arrival  of  thejbip  was  what  was  meant  by  the  policy ; 
and  that  the  plaintiff  was  entitled  to  a  return  of  full  8  L 
per  cent,  on  the  fum  infured,  notwithftanding  the  partial 

Whyititfome-  lofs  on  the  goods. — Lord  Mansfield,  after  obferving  how 

thatapartofthe   vei7  inattentive  thofe  who  introduce  add:tional  claufea 

premium  fliall    jnto  policies  are  to  their  import,  faid  j— I  do  not  doubt, 
be  returned  in  *         _  *  _  .         ..  -^ 

cafe  the  (hip   however,  how  we  are  to  conftrue  this  policy.      Dangers 
faik  with  cob-    0f  the  fea  are  the  fame  in  peace  and  war:  But  war  in- 
troduces hazards  of  another  fort,  depending  on  a  variety 

(£  of 
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of  circumftancesi   fome  known,  others  not,  for  which 
an  additional  premium  muft  be  paid.    Thofe  hazards  are  ' 
dimini(hed  by  the  protection  of  convoy ;    and  if  the  in- 
fared  will  warrant  a  departure  with  convoy,  there  is  a 
diminution  of  the  additional  premium.     If  the  infured 
will  not  warrant  a  departure  with  convoy,  he  pays  the 
full  premium ;    and  in  that  cafe,  the  underwriter  fays : 
"If  it    turn  out  that  the  (hip  do  depart   with  con- 
«  voy,  I  will  return  part  of  the  premium.0    But  a  (hip 
may  faQ  with  convoy  and  be  (eparated  from  it  by  a  ftorm, 
or  other  accident,  in  a  day  or  two,  and  lofe  its  protec- 
tion.   On  a  warranty  to  fail  with  convoy,  that  would  not 
be  a  breach  of  the  condition :  But,  to  guard  againft  that, 
the  infured  adds,  in  policies  of  the  prefent  fort ;  "  The 
"  (hip  muft  not  only  fail  with  convoy,  but  (he  muft  arrive, 
«  to  entitle  you  to  the  return."    The  words,  "and  ar»  The      wordi 
«  river,"  do  not  mean  that  the  (hip  (hall  arrive  in  the  conv  ^iTp3eT«iiS 
pany  of  the  convoy ;  but  only  that  (he  herfelflfhall  arrive,  mean  that  the 
If  (he  do,  that  (hews,  either  that  (he  had  convoy  the  ^^Xua^ 
whole  way,  or  did  not  want  it.    But,  in  the  ftipulation  rue 
for  the  return  of  premium,  no  regard  is  had  by  the  par* 
tiees  to  the  condition  of  the  goods,  on  the  arrival  ofrthe 
(hip.    The  conftru&on  contended  for  by  the  defendant  is 
adding  a  comment  longer  than  the  text*     If  it  had  been  meant 
that  ho  return  (hould  be  made,  unlefs  all  the  goods  ar- 
rived (afe,  they  would  have  faid  j    "If  the  (hip  arrive 
"with  all  the  goods,  or,  fofely  with  all  the  goods"    The 
total  or  partial  lofs  of  the  goods  was  the  fubjeft  of 
the  indemnity**  and  muft  be  paid  for  by  the  underwriter. 
But,  as  to  the  return  of  the  additional  premium ;  wheth- 
er the  goods  arrive  fafe  or  not,  makes  no  part  of  the 
queftion.     The ,  (Ingle  principle  which  governs   is,  that, 
jn  the  events  that  have  happened,  the  war  riik  has  been 
rated  too  high." 

So,  where  an  infurance  was  made  on  the  freight  of  the  The  infurer  •* 

»r'*v  ri  afrwght  agree* 

ihip  Jack/on,  "At  and  from  Jamaica  to   London,   war*   to  return  part 

«  ranted  to  fail  on  or  before  the  26th  of  July  1796,  with  tf*e  premium 

J    <  '  "  if   the    Imp 

«  convoy  for  the  voyage,  at  the  rate  of  10  guineas  per  cent.  f»iu  with  con- 

«/9    wy    and    mr* 

rfcw/."— The 

4  &p  having  fci* 
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Wwith<wiwy  €t  to  return  21.  per  cent,  if  fhe  failed  on  or  before  the 
infiirwT  bail  "  1ft  of  July  1796,  and  arrived." — Afterwards,  by  a 
havethereeuxn,  memorandum  indorfed  on  the  policy,  15th  Autnuft  1796. 

though  the  {hip  *..     '  °^  ' 

being  captured  and  figned  by  the  underwriters,  it  was  agreed,  in  con* 
aodrecaptured,  fid  era  ti  on  of  10  guineas  per  cent,  additional  premium, 

the  nnderwnt-  °  r    -  ...  .  .  „       ,,    , 

cnwereobliged  that  the  warranty  of  failing  with  convoy  fhould  be  an* 

to  pay  falvage.  nulled,  and  the  defendant  undertook  to  return   10  L  pet 

Ar*U*r      and  cen*m  *'  \f  the Jbip failed  with  convoy  and  arrived*99     The  fhip 

others  v.  £«fe*  failed  from  Jamaica  on  the  26th  of  July,  with  convoy, 

«*,  7  T.  R.  4»x.  but  fcpj^gj  jn  ^j  weather,  and  was  captured  on  the  26th 

of  O&ober>  recaptured  on  the  5th  of  November f  and  carried 
into  Cork)  where  (he  was  delivered  up  to  the  owners,  db 
paying  91.  14  s.  7  d.  per  cent,  for  falvage.     She  afterwards 
arrived  at  the  port  of  London  with  her  cargo. — In  an  ac- 
tion on  the  policy,  with  counts  for  a  return  of  premium, 
the  defendant  paid  into  court  191.  9  s.  2  d.  the  amount 
of  the  falvage  on  200 1.  his  fubfcription* — The  plaintiffs 
obtained  a  verdict  for  the  premium,  and,  upon  a  motion 
to  fet  it  afide,  the  court  determined  that  according  to  the 
true  conftruftion  of.  the  memorandum,  the  infnred  in 
this  cafe  was  entitled  to  the  return  of  premium  there 
ft  ipufated. — Lord  Kenyan  faid, — « I  agree  with  the  defen- 
dant's counfel,  that  every  arrival  of  the  fhip  at  her  port 
v      of  deftination,  would  not  be  an  arrival  within  the  fair 
conftructzon  of  the  memorandum;    fuch,  for  inftance,, 
as  an  arrival  in  the  pofTeffion  of  an  enemy  at  a  neutral 
port  \    or    an   arrival  at  her  port  in  England)   as  the 
property  of  other  perfons  after  a  capture.     But,   in  ordo\ 
to  fatisfy  the   memorandum,   it  fhould   be  an  arrival  at 
the  deftined  port,  in  the  courfe  of  the  voyage  ;  and,  in  this 
cafe,  the  fhip   dkl  arrive  at  the  port  of  London^   in  the 
courfe  of  her  voyage.     It  is  now  too  late  to  controvert 
the  authority  of  Hamilton  v.  Mendez,  even  if  we  were 
difpofed  fo  to  do,  which  I  am  not,  where  it  was  holden 
that  though  the  infured  may  abandon,  on  hearing  of  a 
capture,  yet  if  they  do  not  abandon,   and   the   fhip  be 
afterwards  recaptured,  it  muft  be  coniidered  as  if  fhe 
had  never  been  out  of  the  pofTeffion  of  the.  owners.     It 
is  18  years  fince  the   cafe  of  Simondv.  Boydell  (a)   was 

decided. 

■  i         ■  III  I      inn      ■  I  —  i  — ^~— — mmm — ^M— ^— — — — —— — ^» 
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deckled.  That  cafe  nwift  be  well  known-  in  the  torn* 
snercial  world  j  and  if  the  parties  in  this  cafe  had  in- 
tended to  make  an  agreement  different  from  that  which 
the  words  ufed  in  this  memorandum  import,  they  would 
have  added,  after  " arrived"  the  words  afafely  from  the 
"enemy  "  or  fome  others  to  that  effe£L  But  the  words 
here  ufed  are  not  equivocal,  and  we  ought  not  to  depart 
from  them.  It  would  be  attended  with  great  mifchief 
and  inconvenience  if,  in  conftruing  contrails  of  this 
kind,  we  were  not  to  decide  according  to  the  words  ufed 
by  the  contracting  parties.  On  the  grammatical  con- 
ftru&ion  of  the  words,  which  is  the  fafeft  rule  to  go 
by,  I  am  of  opinion  that  the  verdift  ought  not  to  be  fet 
afide." 

A  {hip  is  infured  at  12  guineas  per  cent,  to  return  6  L  #  ^c.  fata™* 
if  {he  fail  with  convoy  from  the  coaft  of  Portugal  and  ^^  of  pre- 
arrive*  She  fails  under  convoy  from  Oporto  for  Li/ben,  »>"»»  »n  ca{e 
wliere  the  whole  trade  bound  for  England  were  to  ren-  ^^  convoy 
dezvous,  in  order  to  {ail  together  from  thence.  The  from  Ac  coa*J 
Qmips  going  from  Oporto  to  Ltjbon  being  difperfed  in  a  arrive  "fie  will 
i»le  of  wind,  the  fhip  infured  ran  for  England  and  ar-  ^e  cniit}cd„ !° 

•       j       T  ,  .       ,     ,  i.*    r-i-  •!.  this,  if  the  (hip 

rived* — It  was  determined  that  this  tailing  with  convoy  fail  with  con- 
front Oporto  iov  Lijbon  was  a  failing  with  convoy  from  Yt^lS^T** 
the  coaft  of  Portugal,  fo  as  to  entitle  the  infured  to  6  L  join  another 
per  cent,  return  ofc  premium*  conroy  there. 

A*dlty  y.  Duff, 
a  Put.  &  *•/. 
11.  Sup.»89. 

Se&.  4. 

Of  the  Deduction  of  one-half  per  Cent,  upon  a  Return 

of  Premium. 

AS  the  infurer  can  never,  by  his  own  aft,  difcharge  him- 
felf  from  the  contraft,  it  feems  but  reafonable  that, 
where  the  infured  thinks  proper  to  put  a  flop  to  the  ad- 
venture, and  prevent  the-  rilk  from  ever   commencing, 

he 
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•  he  fliould  make  fome  compenfation  to  the  infurer  for  his 
trouble  and  disappointment ;  it  is  therefore  the  general 
cuftom  in  all  the  maritime  contries  of  Europe,  to  allow  him 
to  retain  one-half  per  cent.  (0)— This  the  French  denomi- 
nate droit  de.  Jtgnature.  Potkier  (b)  thinks  it  is  given  to 
compenfate  the  infurer  for  the  lofs  he  fuftains  by  the  non- 
performance of  the  contract,  by  the  aft  of  the  infrared. 
Emerigon  (c)  fays  it  is  for  his  trouble  in  figning  the  policy, 
and  making  the  proper  entry  in  his  books ;  and  this  is 
the  reafon  given  in  Le  Guidon,  (d) 

It  is  allowed  to  the  infurers  where  the  contract  is  void 
for  fome  radical  defect)  provided  this  was  unknown  to  him 
when  he  entered  into  the  contract,  (e)  But  if  he  was  in- 
formed of  the  fault,  or  muft  have  known  it  before  he  fiib- 
fcribed  the  policy  ;  as  if  he  were  to  infure  a  fliip  or  goods 
when  he  knew  of  their  fafe  arrival,  or  feamen's  wages,  or 
contraband  goods,  knowing  them  to  be  fuch,  he  could 
have  no  claim  to  this  allowance.(y) 

Pothier  holds  that  if  the  contract  become  void,  not  by 
the  act  of  the  infured,  but  by  fome  caufe  which  he  could 
not  prevent  or  control,  the  infurer  flull  not  be  entitled 
to  the  half  per  cent.  (g)— Emerigon,  on  the  contrary,  main- 
tains that  in  all  cafes  where  the  policy  becomes  void, 
without  any  fraud  on  the  part  of  the  infurer,  he  ihall 
have  this  allowance,  (i)  » 


(a)  Molloy yb.  a,c.  7,  §  12. — (b)  h.  L  n.  181, — (c)  Tom. 
2,  p.  168. — (d)  Ch.  2,  art  16. — (e)  Ord.  of  Antwerp*  art. 
14,  2  Mag.  27. — (/)  VaTm  on  art.  10,  16,  17,  h.  t.  Petbkr, 
h.  t.  n.  183,  Enurig.  torn.  2,  p.  169. — (g)  Pothier,  h.  t  n. 
181 — (b)  Enurig.  torn.  2,  p.  169.  Vid.  Le  Gwdon,  ch.  2, 
art.  16,  ord.  of  Amfl.  art.  22,  ord.  of  Antwerp,  art.  16, 2  Meg. 
*7$  **• 
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CHAP.    XVII.  * 

■ 

Of  the  Proceedings  in  Aftiom   on  Policies  of 

Infurance. 

N  treating  of  aftions  on  policies  of  infurance  we  will 
inquire, 

1.  In  what  courts  they  may  be  brought ; 

2.  Of  the  declaration ; 

3.  Of  the  plea,  and  bringing  money  into  court  $ 

4.  Of  the  confolidation  rule ; 

5.  Of  the  trial. 

Sed.  1. 

In   what   Courts  Aftions   on   Policies   of  Infurance 

may  be  brought. 

INSURANCE  being  a  marine  contract,  the  law  which  The  court*  of 
regulates  it,  is  considered,  in  moft  of  the  commercial  ftates   J^11^  |y£ 
of  Europe,  as  a  branch  of  marine  law,  and  therefore,  where  jurifdidion  in 
no»  commercial  tribunal  is  eftablifhed,  queftions  arifing  j?*"*1*  °*  ,a" 
upon  this  contract,   generally  belong  to  the  jurisdiction 
of  the  courts  of  admiralty,  (a)    But   I  do  not  find  that 
courts  of  admiralty  have  ever  had  jurifdi£tion  in  queftions 
of  infurance  in  this  country.  (b)    In  a  former  part  of  this 
work  (c)  I  took  occafion  to  obferve,  that  although  the 
modes  of  administering  juftice  in  our  courts  of  com- 
mon law,  are  fo  well  fuited  to  the  investigation  and  de- 
cision of  all  commercial  queftions  \  yet,  that  it  was  not 
till  towards  the  end  of  Queen  Elizabeth9*  reign,  that  ac- 
tions upon  ipolicies  of  infurance  began  to  be  brought  in 
the  courts  of  Wefminfer  /  and  that  the  legislature,  even 
then,  conceiving  that  queftions  upon  this  contract  ought 
not  to  be  litigated  in  thofe  courts,  being  governed  by  cer- 
tain 

(a)  Vid.  Emerig.  t.  2,  p.  319. — (b)  For  this  confult  Zoucb 
on  the  jurifdi&ion  of  the  admiralty. — (c)  Sup.  24. 
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tain  rules  unknown  to  the  common  law,  crafted  a  court 
for  the  fole  .purpofe  of  determining  fuch   caufes;    but 
that,  though  the  powers  of  this  court  were  greatly  en- 
larged in  a  fubfequenfc  reign,  yet,  it  fton  fell  into  difufe, 
and  the  determination  of  s*U  queftions  arifing  out  of  this 
/     contract  has  long  fince  exclufively  belonged  to  the  courts 
of  common  law. 
Courtt  of  equi-       Courts  of  equity  have  no  more  jurifdidfion  in  cafes  of 
*y  !**ye  no  i?-   infurance  than   in  thoft  of  the  pureft  common  law  cog-* 
fuch  cafe*  nizance.     They  do,  indeed,  fometimes,  in  cafes  of  infur- 

ance,  as  in  all  other  cafes,  interpofe  their  authority  for 
the  advancement  of  juftice.     That  court  will  compel  a 
truftee  to  permit  his  name  to  be  ufed  by  the  cetui  que 
fruft  in  an  aftion  on  a  policy  of  infurance ;  (a)  it  will 
iflue  commiffions  for  the  examination  pf  witnefles  refiding 
abroad,,  or  out  of  the.  jurifdiftion  of  the  court,  and  grant 
injunctions  to  ftay  the  proceedings  at  law  till  the  return 
of  fuch  commiffions  $  (b)  it  will   compel  a  party  charged 
¥fith  fraud  to  make  a  full  difcovery  upon  oath,  of  all  cir- 
cumftances  within  his  knowledge  which  may  lead  to  a 
difcovery  of  the.  real  fa&s  of  the  cafe  *  and  deliver  op, 
or  permit  an  infpeftioo  of,  all  papers  and  documents 
which  are  material  to  the  matters  in  difpute.— But,  ex- 
cept in  fuch  oafee,  k  has  been  folemnly  determined,  that 
courts  of  equity  h^ve  no  jurifdi&on  in  queftions  of  uw 
furfmce.  (c) 
The     parties       It  may  be  proper,  in  tfris  place*  to  mention,  that  the 
**£*  J*y  £  authority  of  the  fupreme  courts  of  Weftmvtfkr  is  fo  tn»- 
fubmit     their   fcendent,  that  nothing  but  the  exprefs  words  of  an  ad 
differences   to   pf  Parliament  can  take  away  or  abridge  their  jurifdiftioQ 
the     fupreme   in  any  cafe ;  (tf)  and  therefore  a  clavfe  inferted  in  a  pol« 

^ttrifdidUoohCi^   lc?>  t^at»  m  ca^  °^  ^  difpute  between  the  parties,  it 

(hall  be  referred  to  arbitration,  i$  merely  nugatory,  for 

without 


^■^■^^W^^-^PTJ  ■  I '  I     ill     tJ.yfl    ■!'  'n     kh 


(a)  Per  Lord  Hardwicie,  Ch.  I  Atk.  tfj.^l,)  R.  Cbitty 
v.  Sdw'm,  z  Atk.  359. — (<r)  R.  upon  demurrer  in  Chancery, 
and  confirmed  in  the  Houie  of  Lords  upon  appeal.  De  Gbetof 
V.  Lond.  A/fue.  3  gro.  Pari,  Ca.  525  ;  Per  Lord  Hard<a>kht% 
Ch.  i  Atk.  457. — (d)  2  ffawk,  P.  C.  286,  2  Bun  1042. 
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without  it,  the  parties  may,  if  they  think  proper,  fubmit 
their  differences  to  arbitration ;  and  with  it,  neither  can 
compel  the  other  to  do  fo ;  for  the  agreement  of  the  par- 
ties cannot  ouft  the  fupreme  courts  of  their  jurifdic- 
ttan.  (a)  If,  indeed,  an  award  be  actually  made,  it,  will 
he  a  bar  to  a*m  action  •>  or  if  the  parties  have  fubmitted 
their  differences  to  arbitration,  and  the  reference  be  ftiU 
depending,  that,  perhaps,  may  aUb  be  a  bar.  (b)  ^ 


Sea.  a. 
Of  the  Declaration. 

THE  common  policy  of  infiirance,  fabfcribed  by  pri-    Special  otfump* 

,  .  ,    .  ,  .  1         1  •  £/ is  the  proper 

vate  underwriters,  being  only  a  written  undertaking,  not  70rm  of  talon 

under  feal,  is   but  a  fimple   contract,  and  therefore  af-    againft  private 

fumpfit  is  the  proper  form  of  action  to  be  brought  upon 

it,  againft  the  underwriters.     And  as  the  action  in  fuch 

cafe  is  founded  on  a  particular  and  exprefs  undertaking 

made  upon  a  confideration,  upon  which  the  law  would 

not,  by   neceflary  implication,  raife  the  promife   fpeci- 

fied  in  the    policy,   the  plaintiff  muft  declare  fpecially 

upon  it. 

In  this,  like  every  other  cafe  of  fpecial  affumtftU  the  ^^^J** 
contract  muft  be  fet  forth  with  precision  \  for  any  ma- 
terial variance  or  oraiffion  will  be  fatal,  (c) — The  dec- 
laration muft  therefore  recite  the  policy,  (which  is  al- 
leged to  have  been  made  according  to  the  cuftom  of 
merchants,)  with  fuch  warranties  and  ftipulations  as  may 
have  been  introduced  into  it,  with  an  averment  that  the 
defendant  had  notice  of  the  policy. — It  then  alleges, 
that  in  confideration  that  the  plaintiff  had  paid  his  pre-" 
mium  to  the  defendant,  and  had  promifed  to  perform 
all  things  on  his  part  to  be  done,  the  defendant  pro- 
mifed to  become  an  infurer  for  the  fum  fubferibed  by 
him,  upon  the  terms  mentioned  in  the  policy,  and  that 

he 


{a)  R.  Kill  v.  ffoin/ier9  i  Wilf.  n9.—(b)  Per  Cur.  l  Wilf. 
129,  fed  Q^-(r)  Vid.  Glib,  law  of  evid.  193. 
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he  would  perform  all  things,  on  his  part,  as  to  that 
fum ;  and  alfo  that  he  had  fubfcribed  the  policy  as  an 
infurer  for  that  fum.  That  the  infured  was,  at  the 
time  of  the  infurance,  and  at  the  time  of  the  I06, 
interefted  in  the  fhip  or  goods  infured,  to  the  amount  of 
the  value  in  the  policy,  if  it  be  a  valued  one,  or  to  the* 
amount  of  the  fums  fubfcribed,  if  it  be  an  open  one. 
— It  then  ftates  that  the  fhip,  &c.  on  a  certain  day  was 
in  good  fafety  at  her  port  of  departure  5  that  the  failed 
on  the  voyage  infured  within  the  time  mentioned  in  the 
policy,  if  a  time  be  limited  for  her  failing  ;  and  with 
convoy,  if  there  be  a  warranty  for  her  fo  doing;— 
and  it  Hkewife  avers  an  exact  compliance  with  every 
other  warranty  exprefled  in  the  policy. — The  lofs  is  then 
dated,  which  mud  appear  to  have  been  occasioned  by 
foihe  of  the  perils  infured  againft ;  and  this  mud  be 
fhewn  with  reafonable  certainty,  that  the  infurer  may 
have  notice  of  the  cafe  againft  which  he  is  to  prepare 
his  defence. — Notice  to  the  defendant  of  this  lofs,  and 
a  demand  of  the  fum  fubfcribed  by  him  are  then  averred. 
And  laftly,  the  breach  of  .the  contract  by  the  non-pay- 
ment of  the  fum  fubfcribed  by  the  defendant. 

This  is  the  general   outline  of  a  declaration  upon  a 

common  policy,  fubfcribed  by  individual  underwriters  in 

an  ordinary  .cafe.     When   there  are  any  particular  cir- 

cumftances,  it  behoves  the  plaintiff  to  be  careful  to  adapt 

Count  formon-   his   declaration  to  them* — It  is  ufual  to    add   a   count 

caved.*0    "~   ^or  money  had  and  received  by  the   defendant  to  the 

plaintiff's  ufe,  to  enable  the  plaintiff  to  recover  back  his 
premium,  if,  under  all  the  circumftances,  he  fhould  ap- 
pear to  be  entitled  to  that  only. 
It  !•  not  neccf-        When  a  lofs  has  been  adjufted,  and  the  adjuftment 
Jkry  to  declare   flgned  by  the  infurer  in  the  ufual  manner,  the  infured. 

fpetiauy   upon    .  .  . 

an  adjuftment.    m  order  to  recover  this  lofs,  is  not  obliged  to  declare 
The     infured    fpecially  upon  the  adjuftment  as  upon  a  new  contract ; 

may  give  it  111    _  '      f     ,  ,.        .       ,  #. 

evidence  upon   but  may  declare  upon  the  policy  in  the  ufual  manner, 
the  ufual  decla-   and   give    the   adjuftment   in  evidence,   which,   as    we 

ration  upon  the    c  ,  ,r         ,     ,  .     .  ._         '  * 

policy.  formerly    obierved,  (a)    is   equivalent  to   an  admiffion, 

though 

(a)  Sup.  542. 
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though  not  conclusive,  of  all  the  feels  neceflary  to  be 
proved,  to  entitle  the  injured  to  recover  upon  the  pol- 
icy, {a) 

The  averment  of  intereft  in  the  infured  may  be  either  The  zrttmat 
general  or  fpeciaL     Under  a  general  averment  of  intereft  Je  rittogtnc^ 
the  plaintiff  may  give  in  evidence  any  intereft  he  may  ral  or  fpecUL 
have  in  the  thing  infured.    But  if  the  intereft  be  averred 
fpecially,  it  muft  be  proved  as  £ated.    The  general  aver- 
ment is,  therefore,  in  moft  cafes,  to  be  preferred.    Nor 
can  I  fee  any  neceffity  for  a  fpecial  averment,  unlefs  the 
queftion  of  intereft  be  the  only  matter  in  difpute  be- 
tween the  parties,  and  the  plaintiff  means  to  put  this 
upon  the  record,  (b) 

The  general  averment  is  fufficient,  not  only  as  to  the   ■*  «**  V*? 

.,  ..  <»«.*.■«         m  i  ral  averment  ia 

title  or  claim  of  the  iniured,  but  alio  as  to  the  quantum   fufficient    not 
of  intereft.     In   aflumpfit  the  plaintiff  recovers  damages   onl7«»  to  the 
according  to  the  evidence,  pro  tanto ;  and,  therefore,  if  to  thefM«#«« 
he  aver  intereft  generally,  in  the  entire  thing  infured,  he   °*  «**"*• 
fhall  recover  for  the  lofs  in  proportion  tt>  the  quantum  of 
intereft  he  proves,  (c) 
If  the  infurance  be  made  in  the  name  of  an  agent,  if  the  mfurance 

.  be  in  the  nant^ 

the  action  may  be  brought  either  in  his  name  or  in  the  of  an  agent,  ic 
name  of  the  principal;    and  in  either  cafe  it  muft  be   »«ftj*  ■***• 

red   for  whole 
averred  that  the  policy  was  made  in  the   name  of  the   ufe. 

agent,  as  agent,  for  the  ufe  of  the   principal,  who  is 

averred  to  have  been  interefted  in  the  fhip  or  goods 

infured,  to  the  amount  of  the  fum  infured,  or  the  value 

in  the  policy. 

In  averring  intereft  in  the  infured,  it  is  fufficient  to   ?n  tT^1?  ***? 

(hew  it  to  have  been  in  thofe  who  had  the  property  at  fufficient      to 

the  time  of  making  the  policy. — Therefore,  where  it  was   ^*™lt't0*?7f 

averred  in  the  declaration,  that  P.  Maingy  and  N.  Maingy,  who  had  the 

until,    property  at  the 
time  of  making; 

■ —  ■   ■ the    infurance. 

(a)  Per  Lord  Kenyon,  at  N.  P.  Rodger s  v.  May  lor,  fup.  544.  perctwd      ▼. 

— {b)  See  the  cafe  of  Crat&forJr.  Hunter ',  fup.  $$,  where  die  Wbitmw*%    at 

intereft  was  fpecially  averred,  probably  to  bring  the  queftion  of  *?L  *'  xm*% 

intereft,  which,  in  that  cafe,  was  a  mere  queftion  of  law,  to  pyi.  and  B*f. 

an  immediate  decifion  upon  demurrer. — (c)  JL  Rjfing  v.  Bur*  *SS  »• 
a*,  inf. 


r 
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Until,  and  at  the  time  of  making  the  policy*  and  alfo  at  the 
time,  of  the  lofs,  were  interefted  in  the  goods  mentioned  in 
the  policy;  and  that  the  faid  infurance  was  made  for  the 
faid  P.  M.  and  N.  M.>  and  for  their  account.  In  the 
courfe  of  the  caufe  it  appeared  that  Mr*  Le  Mefurier  ba4$ 
fince  the  policy  was  effected,  become  a  partner  with 
P.  M.  and  N.  M.>  and  had  taken  a  ihare  of  all  the 
ftock,  including  the  goods  injured.  Upon  this  it  was  urged 
on  the  part  of  the  defendant,  that  the  plaintiff1  fliould  be 
nonfuited ;  for  as  Mr.  Le  M.  was  interefted  in  the  goods 
infured,  the  averment  of  intereft  in  the  declaration  was 
difproved-— But  Mr.  Juftice  Buller%  who  tried  the  caufe, 
faid,  he  thought  the  plaintiff  ought  not  to  be  aoa&uted  * 
for  that  Mr.  Le  M.  was  not  interefted  at  the  time  of 
making  the  policy*  to  which  the  averment  of  intereft  re* 
_-  lated,  and  the  plaintiff  brought  the  action  for  thofe  who 
were  interefted  at  the  time. 

*  In  this  cafe  it  %ms  to  have  been  taken  for  granted, 
that  if  Mr.  Le  M.  had  been  a  part  owner  at  the  time 
the  policy  was  effected,  the  plaintiff  muft  have  been 
nonfuited.  Yet  the  following  cafe  (hews  that,  even  in 
that  cafe,  the  averment  would  be  fufficiently  fupported  by 
the  evidence. 
A  cargo  i§  pur-       A  policy    was  effected  on   a  cargo  of  corn  by  the 

whf^wfch  Plaintiff>  M  a8ent  t0  Meflrs.  Hyde  and  Hobbs.— In  the  dec- 
a  (hare  in  it  to  laration  on  this  policy,  it  was  averred  that  Hyde  and 
B*  fnd.  *fter"   Hobbs  were,  at  the  time  of  loading  the  faid  com  on 

ward*    injures  ' ,  ° 

it  on  his  own  board  the  laid  (hip,  and  at  the  time  of  fubfcribing  the 
account;     a.  poiiCy,  ZvA  alfo  at  the  time  of  the  lofs,  interefted  in  the 

may  aver   m-    r  •  *  j  r 

tereft  in  him-   £ud  conij  to  the  amount  of  all  the  money  infured  thereon* 

fc!f  alone.  The  anj    that  the   Grid  policy  fo  made  in  the  name  of  the 

fact     of    B .  s  .  r 

having  been  plaintiff,  was  made  for  the  ufe,  rifle,  benefit,  and  account 
let  imo  a  fliare   Qf  the  faid  Hde  2nd  Hobbs.— Upon  the  trial  before  Lord 

in  the   adven-  •:  * 

tnre,  does  not  Eldon,  it  appeared  that  after  Hyde  and  Hobbs  had  pur- 
negative  the  a-   chafed  the  corn  on  their   own   account,  they,  thinking 

verment,      A,  .,,  ,  *-,«•■ 

having  ftiU  an  the  engagement  might  be  too  large  for  them,  offered 
imereftin  the    another  houfe  a  fhare  in  the  corn,  which  was  accepted: 

entirety  of  the  *  r 

cargo.  Hyde  and  Hobh  having  informed  the  plaintiff  of  this,  di- 

p  "       reeled  him  to  effect  the  infurance  on  the  cargo.     Hyde 

a  /V.  ft  Bof.  and 

»40» 
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and  Hobbs  paid  for  the  cargo,  and  invoices  were  made 
out  to  them. — It  was  objected,  on  the  part  of  the  de- 
fendant, that  this  evidence  negatived  the  averment  in 
the  declaration,  that  the  whole  intereft  Was  in  Hyde  and 
Hobbs. — Lord  Eldon>  however,  directed  a  verdift  for  the 
plaintiff,  with  liberty  to  the  defendant  to  move  to  enter 
a  nonfuit.-»— Upon  that  motion,  the  court  were  clearly  of 
opinion  that  Hyde  and  Hobbs  had  an  intereft  in  the  en- 
tirety of  the  cargo,  fufficient  to  fupport  the  averment  in  the 
declaration,  notwithftanding  other  perfons  had  a  beneficial 
intereft  in  part. 

It  has  been  holden  {a)  that  before  the  ftat>  19  G.  IL,  Whether  it  1* 
c.  37,  infurances  without  intereft  were  not  illegal ;  and  w  intereft  id 
that,  before  that  a&,  it  was  unneceffary  to  aver  in-  a  cafe  not  pro- 
tereftinthe  infured  in  any  cafe,  and  consequently  that  ijG.nkI37, 
ever  fince  that  aft,  it  is  not  neceffary  to  aver  intereft  in 
any  cafe  not  prohibited  by  it* 

Therefore,  where  commiffioners,  appointed  under  the  Cotbmiffioner» 
ilat.  35  G.  III.  c.  8,  $  21,  were  authorized  to  take  into   fc^0"^ 
their  poffeffion  and  care  all  Dutch  fhips  and  effects  brought   and  goods  feiz* 
into,  or  detained  in  the  ports  of  Great  Britain,  and  to  ^kfure^ 
difpofe  thereof  according  to  fuch  directions  as  they  might  their       own 
receive  from  the  privy  council ;  it  was  determined  that   JEtTo*1  their 
thefe  commiffioners  might  infure,  in  their  own  names,  the  own  intereft. 
flaps  and  effects  thus  put  under  their  care,  while  they 
were  on  their  pafiage  to  this  country ;  and  that  a  count 
ftating  the  nature  of  their  truft,  and  averring  an  intereft 
in  them,  as  fuch  commiffioners,  was  good.    In  the  fame 
cafe  it  was  alfo  determined,  that  a  count  averring  that  the 
fhips  infured  did  not,  at  the  timfe  when  the  infurance 
was  effected,  belong  to  his  Majefty  or  any  of  his  fubjecls, 
was  likewife  good,  without  any  averment  of  intereft*  (b) 

As  the  h&  of  the  lofs  is  often  the  principal  matter  in  ^^J* 
difpute,  it  is  neceffary  to  ftate  the  true  caufe  of  it,  with   hate      arifea  , 
reafonable  certainty,  that  it  may  appear  to   be   a  lofs   ^£^£4'™ 
within  the  policy,  and  for  which  the  defendant  is  liable  ;    other! 

and 


J        *         ■■         H 


(a)  Sup,    103.— (J)  R.  Craufurd  v.  Hunter,  BT.L    13, 

lap*  85  • 


5  gi  0/  the  Proeeedtngt.  [Book  I. 

anA  alfo,  that  he  may  have  notice  of  the  cafe  which  he 
is  called  upon  to  anfwer. — Therefore,  if ,  in  a  declaration 
upon  a  policy  without  intereft,  the  lofs  be  averred  to  have 
been  occafioned  by  capture,  when,  in  fa&,  the  (hip  was 
releafedfrom  the  capture,  and  might  have  proceeded  on 
her  voyage  ;    the   infured  cannot  recover ;  for  the  (hip 
might  have  reached  her  deftined  port,  which  was  the' 
event  infured. — Had  it  been  a  policy  upon  intereft,  the  in- 
jured might  have  abandoned,  and  then  the  averment  of  a 
lofs  by  capture  would  have  been  good. 
A  (hip  infured,       Therefore  where  goods  were  infured  on  board  the  (hip 
hl!&Jk£   Emanuel,  at  and  from  Falmouth  to  MarfeiUes,  intereft  or 
tared,  but  af-   no  intereft,  warranted  a  Danijb  (hip. — In  declaring  on  this 
£^t"SaCc^   polity  it  was  averred  that,    "Whilft  the  (hip  was  pro- 
dition  to  pur-    «  ceeding  in  her  voyage  from  Falmouth  to  MarfeilUs,  and 
fafured  ^°y  but   u  before  (he  could  arrive  at  MarfeilUs,  (he  was  captured 
inflead  of  that,   «  by  the  Spaniards  ';  and  thereby  the  faid  (hip,  and  alio 

fawTro7M[e     "  t^e  g00{k  ***&  merchandizes  on  board  her,  were  to- 
and  is  loft.  The    « tally  loft  to  the  plaintiffs." — Upon  the  trial  it  appeared, 

S^r  STfer"    that  the  ^P  WM  UkCI1  h7  *  **"&  Priv5Ueer  and  Cmkd 

a  lofs  by  cap-  into  Ceuta,  where  (he  was  condemned,  but,  upon  appeal, 

PV9[ was  afterwards  releafed,  and  in  a  condition  to  purfue  her 

Kuien  K*mp  t.   voyage ;   but   inftead  of  proceeding  to  MarfeilUs,  which 

rfe»#,  i  T.  R.    ^e  m^ht  have  done,  (he  firft  failed  to  Malaga  to  refit, 
304.  fup.  106.  6  '  ^*  ; 

and  from  thence  ihe  went  on  a  voyage  to  Bremen,  and 

in  that  voyage   was  loft. — On  the  trial  it  was  objefted, 

on  the  part  of  the  defendant,  that  the  plaintiffs  could 

not  recover  upon  this  form  of  declaring,  for  a  lots  by 

capture  ;  for  though  the  veflel  was  captured,  yet  having 

afterwards  been  reftored,  ihe  might  have   reached  her 

deftined  port,  in  which  cafe  the  underwriters  would  have 

been  difcharged  by  the  terms  of  the  memorandum  4  that 

if  this  had  been  a  policy  upon  intereft,  the  averment  that 

the  (hip  was  loft  by  capture  would  have  been  good  ) 

becaufe,  in  that  cafe,  the  infured  might  have  abandoned : 

But  this  being  a  wager  policy,  and  the  event  infured 

againft  being  the  non-arrival  of  the  (hip  at  MarfeiUes*  the 

infured  could  not  abandon,  (a) — Mr.  Juftice  BuUer,  who 

tried 


(*)  Vid,  Fitzgerald  v.  Pole,  5  Bro.  Pari.  Ca.  131.  Sup.  504* 
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tried  the  caufe,  being  of  this  opinion,  nonfuited  the 
plaintiffs. — Upon  a  motion  to  fet  afide  this  nonfuit,  it 
was  contended  on  the  part  of  the  plaintiffs,  that  the  ob- 
ject of  the  voyage  was  defeated  by  the  capture ;  that 
the  moment  the  voyage  was  defeated,  the  infurers  be- 
came liable,  and  after  that,  it  was  immaterial  what  courfe 
the  £hip  took. — But  the  court  adopted  the  fame  opinion,, 
upon  which  Mr.  Juftice  BuUer  had  nonfuited  the  plain- 
tiffs, and  held  that  this  could  not  be  averred  to  be  a  lofs 
by  capture  ;  becaufe,  after  the  capture,  the  fhip  might 
ftill  have  proceeded  to  MarfeiUesy  which  was  the  event 
infured» 

So,  if  a  mob  of  rioters  board  a  fhip,  for  the  purpofe  ^  rioters  board 
of  obliging  the  captain  to  fell  a  cargo  of  corn  at  an  in-  cafioS  TjkM*- 
ferior  price  j  and  in  confequence  of  this  boarding,   the    *»»    ^f  lofi 

-  .     ,      n         .    ,  ,  .  ..  «    „      m«  .      cannot   be  re- 

fhip  be  itranded,  and  a  quantity  of  the  corn  loft  :  This  covered  on  a 

is  a  lofs  by  Jlranding,  within  the   ufual  memorandum,  """?'  for  *■ 

and,  in  an  action  on  a  policy  on  the  corn,  it  muft  be  orfora loftby 

fo  laid  in  the  declaration ;  nor  could  the  infured  recover  P"*****  but  on- 

in  this  cafe,  upon  a  count  for  a  lofs  by  detention  of  people ;  for  a  lofs  by 

becaufe  this  mob  did  not  conftitute  a  people  within-  the  trattdi*g- 

meaning  of  the  policy :  Neither  could  the  infured  recover  Ne/Uu  y.L*fi- 

for  a  lofs  by  pirates ;  becaufe,  this  being  a  policy  on  com,  '*£*>»*  4  T.  R. 

the  infurer  was  liable  for  no  partial  lofs,  unlefs  it  were  a  4^ 
general  average,  or  the  fhip  were  ftranded  ;  and  this  was 
not  a  general  average,  becaufe  the  whole  adventure 
was  never  in  jeopardy;  for  the  perfons  who  took  the 
corn  intended  no  injury  to  the  fhip,  or  any  part  of  the 
cargo  but  the  corn.                      * 

The  caufe  of  the  lofs  muft  be  ftated  according  to  the  if  a  loft  hap- 

truth  of  the  cafe.    The  defendant  has  a  right  to  infift  P«n£  oJontf£ 

upon  this,  in  order  that  he  may  have   an  opportunity  of  captain's  mif- 

demurring,  or  moving  in  arreft  of  judgment,  if  it  be  not  JjJ^J .  dec££ 

fufficiently  averred.     If,  therefore,  a  lofs  happen  in  con-  ed  upon,  as  for 

fequence  of  the   captain's  miftaking  his  courfe,    and  in  *  lo.J*  Jj  *jjj 

the  declaration  it  be  alleged  that  it  arofe  from  tie  perils  fca. 
ofthefea,  contrary  winds,  at id  other  misfortunes  ;  the  plain- 
tiff cannot  recover. 

Thus; 
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The     captain       Thus  :  — In  a  declaration  on  a  policy  onjtaves  it  was  fiat* 

misJk*    *hU  ed>— **  Tktff  b7  the  *m7/  ?f  the  feafontrary  winds,  currents, 

conrfc,  where-  .«  and  other  misfortunes ,  the  voyage  was  fo  much  retarded, 

wer^enfo«J  u  that  a  fuffic*ent  quantity  of  water  did  not  remain  for  the 

and  a  number  «  fupport  of  the  flaves  and  other  people  on  board,  and  that 

are^hTOTO *£  "  a  certa'n  number  of  the  ftaves  peri/bed  for  want  of  water.9* 

▼erboard      to  — Upon  the  trial  it  appeared  that  the  fliip,  being  bound 

It^  n^  ^J/  from  Guinea  to  Jamaica,  had  miffed  the  ifland,  and  that 

cient  to  ftate  the  crew  were  reduced  to  great  diftrefs  for  want  of  water : 

rion^th^T   That  the  caPtam  confulted  with  the  crew,   and  it  was 
contrary  w>Wx,   unanimoufly  agreed  upon,  that  fome  of  the  flaves  fhould 

the'lhip 'waare^   ^e  tnrown  overboard,  in  order  to  preferve  the  reft  ;  and 
tarded,  and  the   that,  at  the  time  this  refblution  was  formed,  there  remain- 

fo/"  want   of   ec*  ^ut  one  &x?s  ^  allowance  of  water,  at  two  quarts  per- 
water.  man.    The  jury,  upon  this  evidence,  found  a  verdict  for  the 

Gregfon  v.  G/7-  P*amt^  w*tn  80  1.  a-head  for  every  flave  thrown  over- 
krt>  B.  R.  *3  board. — The  court,  upon  a  motion,  granted  a  new  trial, 
6a.  *  *'  De^ng  °^  opinion  that  the  declaration  did  not  ftate  the 
lofs  according  to  the  truth  of  the  cafe. — Lord  Mansfield 
faid, — "This  is  a  very  uncommon  cafe,  and  deferves 
further  con fl  deration.  There  is  great  weight  in  the  ob- 
jection, that  the  lofs  is  ftated  in  the  declaration  to  have 
arifen  from  the  perils  of  the  fea,  and  that  the  currents, 
&c.  had  made  the  fhip  foul  and  leaky.  Now,  does  it 
appear  by  the  evidence  that  the  fhip  was  foul  or  leaky  ? 
On  the  contrary,  the  lofs  happened  by  miftaking  Jamaica 
for  another  place,"— Mr.  Juftice  Buller  faid  ;— «  The 
declaration  does  not,  in  any  part  of  it,  ftate  the  lofs 
which  has  been  the  occafion  of  this  demand  ;  and  it 
would  he  very  mifchievous  if  we  were  to  overturn  this 
objection.  Suppofe,  for  a  moment,  that  the  under- 
writers, in  fome  cafes,  are  liable  for  the  miftake  of  the 
captain  ;  yet,  if  they  are  not  liable  in  others,  the  nature 
of  the  lofs  muft  be  ftated  in  the  declaration,  that  the  de- 
fendant may  have  an  opportunity  of  moving  in  arreft  of 
judgment,  if  it  be  not  fufficiently  alleged.  But  it  would 
be  impoffible  for  the  defendant,  in  this  cafe,  to  move 
in  arreft  of  judgment ;  for  the  facts  of  the  cafe,  as  proved, 
are  different  from  thofe  ftated  in  the  declaration.  The 
point  of  Jaw  in  arreft  of  judgment  cannot  be  argued  from. 

the 
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the  fa&s  ftated  on  the  record ;  and  the  declaration  in 
this  cafe  ftates  the  lofs  to  have  happened  by  the  perils 
of  the  fea." 

In  ftating  the  caufe  of  the  lofs,  the  beft  way  is  to  al-  But  the  loft 
lege  it,  as  nearly  as  may  be,  in  the  words  of  the  policy :  (Utcd  in  the 
As  if  the  lofs  be  by  barratry,  it  ought  regularly  to  verywordi  of 
be  ftated  to  have  been  occafioned  "  by  the   barratry  of  ~* 

<«  the  mqfter  and  mariners?  But  it  will  be  fufficient  if  k 
be  ftated  in  words  which  import  the  fame  thing.    - 

Thus,   where  it  was  alleged  that,  per  fraudem  et  negli-   If  the  deckrt* 

•  n  •  iv«       i        i         /•  i        /•    r  •*    ^    t*on  "llcge  the 

genttam  magiftri,  navts  pradtfta  ajtprejja  et  fubmerfa  futt,  et   i0fr  to    have 

totalitur  perdita  et  amiffa  fuit,  et  nullius  valoris  devenit .—  h»pp«*d    br 

It  was  obje&ed  that  this  was  not  within  the  meaning  of  ,^£!"  of  the 

the  word  barratry,  and  that  the  allegation  Ihoold  have  maft^»  this* 

been  exprefs,  that  the  fhip  was  loft  by  the  barratry  of  legation  of  bor- 

the  mafter  \  and  that,  though  barratry  may  import  fraud,   ratty. 

yet  it  does  not  import  neglecl.*- But  the  court  were  unan-  Xmigbtv.  Cam- 

imoufly  of  opinion  that  there  was  no  occafion  to  aver  the  *"'4<»  *  Ld* 

b£k,  in  the  very  words  of  the  policy;  but  if  the  faft  al-  s»  581,  fup. 

leged  came  within  the  meaning  of  the  vfords,  it  was  fuf-  3**. 
ficient. 

"Where  falvage  is  to  be  recovered,  it  is  not  neceffary  to  W*«  fclvage 

11  r.-,  -     •      t     •    r  m  •  a  » to  be  recov- 

declare  for  udvage,  eo  nomine.  It  is  luincient  to  ftate  crcd,  it  U  fuffi- 
tbe  accident  or  injury  which  occafioned  that  charge,  *****  to.  ?atc 
without  ftating  fpecially  the  particular  circumftances  which  which  occa- 
Ipd  to  it-  fioncd  '*• 

Thus :— The  plaintiff  declared,  w  that  the  fliip 
*ifprung  a  leak  and  funk  in  the  river,  whereby  the  goods  Cau  Temp! 
"  iniured  were  fpoiled  ? — The  evidence  was,  that  fome  of  ******  3°* 
the  goods  were  fpoiled,  and  fome  faved ;  and  the  quef- 
tjon  was,  whether  the  plaintiff  might  give  in  evidence 
the  expenfe  of  falvage,  that  not  being  particularly  laid 
in  the  declaration  as  a  breach  of  the  policy. — Lord  Hard* 
tuicke,  C-  J«  faid, — "  I  think  it  may  be  given  in  evi- 
dence ;  for  the  infurance  is  againft  all  accidents.  The 
accident  laid  in  the  declaration  is,  that  the  fhip  funk  in 
the  river ;  it  goes  on  and  fays,  that,  by  reafon  thereof, 
tjie  goods  were  fpoiled,  which  is  the  only  fpecial  dam- 
age laid :  Yet  it  is  but  the  common  cafe  of  a  declara- 
tion 
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tion  that  lays  fpecial  damage,  when  the  plaintiff  may  give 

evidence  of  any  damage  that  is  within  the  caufe  of  action 

as  laid  •,  and  though  it  was  objected  that  fuch  a  breach  of 

the  policy  mould  be  laid,   as  that  the  infurer  may  have 

notice  to  defend  it;  it  is  fo.  in  this  cafe,  for  they  have  laid 

.  the  accident,  which  is  fufficient." 

Asht  The  two  infurance  companies  being  corporations  can 

Vllmnt  wS  do  no  aft  but  by  deed  under  their  common  feals.     Their 

lie  on  the  pol-  palicies  0f  infurance,  therefore,  being  under  feal,  n# 

iocs  of  toe  two    *  -  ,  <■       %  *. 

infuEHKecom-  aftion  of  afump/h  will  he  upon  them,  but  only  debt  or 

rM*^'  covenant* 

The*  0.1.  c.  Bytheftat.6  G.  L  c.  18.$  4,  each  of  thefe  compa- 
i&pnrfdibesa  mcs  jj  direfted  to  provide  fuch  a  fmck  of  ready  money 
wftobt*'  as   fhall  be   fufficient  to  anfwer  all  juft  demands  upon 

their  policies  for  any  loffes  that  may  happen,  and  to  pay 
the  fame  from  time  to  time,  according  to  the  tenor  of 
their  policies :  «  And  in  cafe  of  refiifal,  the  infured  may 
«  bring  his  action  of  debt,  or  on  the  cafe,  (a)  bill,  fuit,  or 
« information  for  the  money  demanded,  againft  the  cor. 

<  poration  refufing  to  pay  as  aforefaid,  in  any  of  his  Maj- 
«  efty's  courts  of  record  at  Weftminfter. — And  in  fuch 
«  aftion  the  plaintiff  may  declare,  «  That  the  fame  cor- 
«  poration  is  indebted  to  him  in  the  money  Jo  demanded,  and 
«*  have  not  paid    the  fame    according    to  this  aB  ;n    and 

<  thereupon  the  plaintiff  or  plaintiffs  fhall  recover  againft 
« the  fame  corporation  double  damages  befides  full  eofts 

«  of  fuit.' 

This  laft  claufe  abfurdly  fubjefted  thefe  companies  to 
double  damages,  befides  cofts,  in  actions  which  they 
could  not  prevent  or  avoid,  for  want  of  a  provifion  in 
the  aft  to  oblige  the  infured  to  make  difcovery  of  his  lofs 
before  aftion  brought.  This  being  found  to  encourage 
fuits  for  the  fake  of  double  damages  was  foon  repealed  by 

a  claufe 


{a)  This  a&  muft  have  been  drawn  by  fome  perfon  very 
little  (killed  in  legal  forms.  An  aftion  on  the  cafe  is  here  given 
on  their  policies  under  Jeal ;  and  this  is  followed  by  a  form  of 
declaring  in  debt. 
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a  claufe  in  a  fubfequent  ftatute.  Thefe  corporations  are 
now,  therefore,  only  liable  to  pay  their  lofles  in  the  fame 
manner  as  private  underwriters,  (a) 

If  the  venue  in  the  declaration  be  laid  in  a  wrong  The       venm 
county,  the  court,  upon  motion,  will  change  it  to  the  n*J  ^"jjjjj^ 
county  where  the  policy  was  made,  (i)  unlefs  it  be  by  laid,  unkfc  5 
deed  i  in  which  cafe  the  court  will  not  change  the  venue,  **  by  ***** 
without  feme  fpecial  ground  being  bud  to  induce  them  to 
jlepart  from  the  general  rule*  (c) 

If  the  infured  feek  only  to  recover  back  his  premium,  The  pieainm 
the  proper  form  of  aftion  is  indebitatus  aflumpjit,  for  "2^^ 
money  had  and  received  by  the  defendant  to  the  ufe  of  i£ioa  for  man- 
die  plaintiff.  Sied1^"" 


Seft. 


Of  the  Plea,  and  bringing  Money  into  Court. 

THE  moft  ufual  plea  to  an  aftion  on  a  policy  of  in-  in  whtt  ofo 
finance  is  the  general  ifliie,  rum  affumfjit ;    which  not  tte  general  if* 
only  puts  in  iflue   every  faft  alleged   in  the  declare-  er  plea, 
tion,  but  alfo  enables  the  defendant  to  give  in  evidence 
any  matter  that   goes  to  difaffinn  the  contract,   or  to 
difcharge  the  plaintiff's  demand  under  it.  (J)— If,  there- 
fore, the  defendant  would  difpute  the  legality  or  the 
validity  of  the  policy ;    if  he  would  deny  the  intereft  of 
the  infured,   and  {hew  the  policy  to  have  been  a  wager- 
ing one  \    if  he x  would  prove  that  the  infured  has  been 
guilty  of  mifreprefentation,  concealment,  or  any  other 
fraud ;  that  the  fhip  was  not  fea-worthy ;  that  the  voyage 
infured  was  not  the  voyage  intended  ;  that  the  fhip  failed 

on 


(a)  Vid.  ftaL  8  G.  I.  ch.  30,  §  25 (I)    And.  66,  2  Str. 

1180,  Say.  Rep.  7,  2  T.  R.  275.-^*)    1   T.  R.   781.— 
(d)  D<mg.  106,  7.    Vid.  £uL  N.  P.  152. 
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tXnder  the  gen- 
eral iflue,  the 
defendant  may 
(he*  non-per- 
formance of  a 
warranty. 


Or  that  the  in- 
ftrance  was 
4ouble» 


Of  the  Proceedings. 


[Book  I* 


on  a  different  voyage  from  that  defcribed  in  the  policy  ) 
that  there  had  been  a  deviation  •,  that  no  lofs,  or  at  leaft 
not  to  the  amount  claimed  by  the  plaintiff,  had  happen* 
ed, — the  general  iflue  is  the  proper  plea,  (a) 

Though  the  compliance  with  every  warranty  exprefled 
in  the  policy,  or  implied  in  the  contract,  is  an  affirmative 
which  it  is  incumbent  on  the  plaintiff  to  prove ;  yet* 
in  anfwer  to  the  general  evidence  by  which  fuch  compli- 
ance is  often  proved,  the  defendant  may,  under  the 
general  iflue,  prove '  a  non-compliance  :  As,  that  the 
fliip  did  not  fail  with  convoy  ;  that  fhe  never  obtained 
failing  inftrnftions,  or  had  unneceffarily  quitted  the  con* 
voy ;  that  fhe  was  enemy's  property,  though  warranted 
•neutral  $  that  (he  had  forfeited  her  neutrality,  Sec 

So  the  defendant  may  (hew  that  it  was  a  double  in- 
furance,  and  that  the  plaintiff  had  already  recovered  to 
the  amount  of  his  intereft  againft  the  underwriters  in 

another 


(a)    In  the  cafe  of  Goram  v.  Sweeting*  (2  Sound.  205,)  the 
defendant,  to  a  declaration  for  a  total  lofs  by  the  perils  of 
the  fea,  pleaded  that  the  (hip  arrived  fafe  ;    "  abfque  hoc,  that 
"  the  (hip,  her  tackle,  apparel,  and  furniture,  were  funk  in  the 
"  fea  and  loft." — Upon  demurrer  to  this  plea,  it  was  objected 
that  the  traverfe  being  in  the  conjunctive,  if  iflue  had  been 
taken  on  it,  and  fo  much  as  an  anchor  or  cable  had  been 
laved,  the  defendant  would  have  been  entided  to  a  verdid, 
though  every  thing  elfe  had  been  loft.— The  court  gave  judg- 
ment for  the  plaintiff.— &rifiu&rs,  who  was  counfel  for  the  de* 
fendant,  and  probably  drew  the  plea,  concludes  his  report  in 
much  difpleafure  at  the  judgment  of  the  court,  who,  he  fays 
decided   without   much    confideration,  or   well   underjtandtng  the 
cafe.     The  plea  was  one  of  thofe  artful  expedients  to  gain  an 
unfair  advantage,  in  which  the  bar,  in  Saunders*  s  time,  was 
very  fertile.    Special  pleas  in  afTumpfit  are  now  quite  exploded, 
The  plea  oinon  a/fumffity  which  puts  in  iflue  every  material  al- 
legation in  the  declaration,  and  under  which  the  defendant 
may  prove  whatever  (hews  that,  ex  equo  et  tenof  the  plaintiff 
has  no  right  to  recover,  is  now  the  only  plea  ever  pleaded  m 
actions  on  policies  of  infurance,  which  are  meant  to  be  tried 
upon  the  merits  only. 
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Another  policy,  to  whom  the  defendant  has  made  contri- 
bution, (a) 

To  enable  the  defendant  to  difcover  whether  there  be   By  fiat.  19  & 
a  double  infurance  in  any  cafe,  he  may,  under  the  ftat-    ^fored^'mSJ 
19  G.  II.  c.  37,  $  6,  call  upon  the  plaintiff  to  declare  in    difdofe     how 
writing,  within  15  days,  what  fums   he  has  infured  in   {JJjjj^  £  ^ 
the  whole,  and  how  much  he  has  borrowed  on  bottomry   whofe. 
or  refpondentia,  for  the  voyage  in  queftion  or  any  part 
of  it.  (b) — It  is  a  little  fingular,  however,  that  this  aft 
provides  no  means  of  compelling  the  plaintiff  to  de- 
liver this  declaration,  nor  any  punifliment  for  delivering 
a  falfe  one.    The  court  would,  probably,  after  the   ex- 
piration of  the  15  days,  ftay  the  proceedings  till  a  fatis- 
faclory  declaration  were   delivered*     An   action  would, 
perhaps,  lie  at  the  fuit  of  the  infurer  againft  the  infured, 
either  for  refuting  to  make  fuch  declaration,  or  for  deliv- 
ering a  falfe  one.  (c) 

Where  the  queftion  between  the  parties  is,  not  wheth-  When  the  d* 
er  the  underwriters  be  liable  to  pay  any  thing  to  the  Sjjj^  uata 
infured,  but  only  how  much  they  (hall  pay,  it  will  be  advi- 
fable  for  them  to  tender,  before  any  action  brought,  the 
fuxn  which,  under  all  the  circumftaWes,  they  conceive 
to  be  fully  fufficient  to  fatisfy  every  fair  claim  of  the  in- 
fured. When  fuch  tender  has  been  made  and  rejected, 
it  may  be  pleaded,  with  non  affumpfit  as  to  the  refidue 
of  the  plaintiff's  demand. — The  plaintiff,  by  his  repli- 
cation, may  either  deny  the  tender,  or  confefs  it,  and  join 
iflue  on  the  plea  of  turn  affumpfit  as  to  the  refidue,  and  up- 
on that  iffue  proceed  to  trial  for  further  damages. — When   When  he  fluti 

the  underwriter,  in  fuch  cafe,  has  omitted  to  make  a  ten-   !"**    ™°n«J 

.a.i       1     n      H    into  court, 
der  before  procefs  has  been  fued  out  againft  him,  he  ihould 

bring  the  money  into  court,  (d) — Before  the  flat.  19  G.  II.  c. 
37,  it  would  feem  that  this  was  not  permitted  in  actions 
on  policies  of  infurance  ;  and  yet,  in  affumpfit ',  and  covenant 
for  the  payment  of  money,  and  in  debt  alfo,  even  where 
the  plaintiff  might  have  recovered  left  than  the  film  de- 
manded, 


-■  -  ,  -         ■  ■      ■        *         ■    '  '*' 


(*)  Vid.  fup.  ch.  4,  §  4.— (*)  Vid.  fup.  121.— (c)  ViA 
£  Inft.  74,  104.  F.  N.  B.  161.— (J)  Vid.  fup.  ck.  16,  §  u 

a— F 
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manded,  this  pra&iee  had  been  allowed  long  before-  (a) 
But  now  the  above  aft  (}  7.)  provides,  '  that  in  debt, 
«  covenant,  or  any  Other  action  on  any  policy  of  infur- 

*  ance,  the  defendant  may  bring  into  court  any  fiim  or 

•  fums  of  money ;  and  if  the  plaintiff  {hall  refute  to  ac- 
«  cept  the  fame,  with  cofts  to  be  taxed,  in  full  difcharge 

*  of  fuch  aftion ;  and  (hall  afterwards  proceed  to  trial, 
<  and  the  jury  (hall  not  aflefs  damages  exceeding  the  mon- 
1  eybrought  into  court ;  the  plaintiff  (hall  pay  the  defen» 

•  dantin  fuch  aftion,  the  cofts  to  be  taxed/ 

Whether  alien       It  has  been  already  {hewn  that  no  a&ion  can  be  main- 

to *?*  plowed  *****&  OT  an7  policy  of  infurance  on  the  property  of  an 
or  gran  in  ev-  alien  enemy,  either  at  his  own  fuit,  or  on  his  behalf.  (I) 
the^LerTifr  **»  therefore,  an  aition  on  a  policy  be  meant  to  be  de- 
fuc.  fended  on  that  ground,  it  may  be  fpecially  pleaded  in 

bar,  being  matter  of  law  which  does  not  go  to  the  git 
of  the  action,  but  only  to  the  difcharge  of  it.  (c) — From 
the  report  of  the  judgment,  delivered  by  Lord  Kenyan  in 
the  cafe  of  Brandon  v.  Ne/bitt,  it  would  feem  that,  in  his 
lord(hip's  opinion,  this  is  merely  a  temporary  diiability, 
which  only  lafts  to  the  end  of  the  war.  This  is  unque£ 
tionably  true,  when  the  infurance  has  been  effected  be- 
fore the  commencement  of  the  war ;  becaufe  the  con- 
tract would  then  be  clearly  legal,  and  the  remedy  only 
fufpended.  But  whether  this  would  be  the  cafe,  if  the  con- 
tract were  made  during  the  war,  is  not  quite  fo  clear,  (d) 
The  two  in-  As  to  the  two  infurance  companies,  though  the  daufe 
furance    com-  0f  the  ftat.  6  G.  I.  c.  13.  $  4.  which  gave  double  dam- 

panics  may,  to  wo 

debt,  plead  nil  ages  againft  them,  was  repealed  by  the  ftat.  8  G.  I. 
******   and  to  c.  30.  §  25.;   yet  the  form  of  the  policy  remained,  and 

covenant,    no*    .  J 

in/regit  conve*-  it  was  ftill  neceffary  to  fue  them  either  in  debt  or 
thTlury  may  covenant*  fr°m  whence  this  inconvenience  arofe,  that 

give  the  whole,  thefe 

or  fuch  part  of 

the  fum  infur-  - 


tuT^eSi        W  5  Mod.  212,  I  Vent.  356,  2  Sulk.  596,  7.  I  Lord  Ray. 

to  recover.         255. — {b)    Vid.   fup.  ch.   2,  §    1. — (c)  In  the  cafe  of  Bran* 

don  v.  Ncjbitt,  6  T.  R.  23,  fup.  36.  it  was  pleaded;  but  in 
Brtftow  v.  Towers,  6  T.  R.  35,  fup.  37.  the  defendant 
pleaded  the  general  iffue,  and  the  fad  was  found  by  the  fpecial 
verdi&. — (</)  Vid,  fup.  ch~2,  §  1. 


■»■■»■ 
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thefe  companies,  when  fued,  were  obliged  to  plead  fpe- 
cially ;  (a)  becaufe  the  general  iflue,  turn  eftfa&um,  only 
puts  in  iflue  the  exiftence  of  the  infbrument  upon  which 
the  plaintiff  declares,  (b)  'The  confequence  muft  have 
been,  that  the  parties  were  often  entangled  in  the  in- 
tricacies of  pleading  $  and  even  when  an  iflue  was  at 
length  joined,  it  frequently  happened  that  the  whole  me- 
rits could  not  come  in  queftion,  and  the  jury  were  obliged 
to  find  a  verd&t  for  the  wholefuminfured, though  in  juftice 
only  a  fmall  part  of  it  was  due.  This  drove  the  defendants 
to  feek  relief  in  courts  of  equity,  when  the  matter  in  quef- 
tion might  as  well  have  been  determined  at  once  by 
the  jury,  in  like  manner  as  in  the  cafe  of  private  infur- 
ers.(c) — To  remedy  this  inconvenience,  the  ftat.  1 1  G.  I. 
ch.  SO.  §  43.  provides, — «  That  in  all  actions  of  debt 
againft  either  of  the  faid  corporations,  upon  any  pol- 
icies of  infurance  under  their  common  feal,  it  fhall  be 
lawful  for  them  to  plead  generally  that  they  owed  nothing 
to  the  plaintiff  in  fuch  action  ;  and  in  actions  of  cov- 
enant upon  fuch  policies,  to  plead  generally,  that  they 
have  not  broke  the  covenants  in  fuch  policy  contained,  or 
any  of  them.  And  if  iflue  be  joined  thereupon,  it  fhall 
be  lawful  for  the  jury,  if  they  fee  caufe,  to  find  a 
verdiA  for  the  plaintiff,  and  to  give  fuch  part  only  of 
the  fum  demanded,  if  in  debt,  or  fo  much  damages, 

«if 


(a)  If  the  form  of  declaring  mentioned  b  the  ftat-  6  G.  I. 
c.  1 8.  $4.  (which  does  not  mention  or  even  refer  to  the  policy,) 
had  been  adopted  in  altions  againft  thefe  companies,  the  in* 
conveniences  here  enumerated  might  have  been  avoided  ;  be- 
caufe, to  fuch  a  declaration  the  defendant  might  have  pleaded 
nil  debet,  and  upon  that  plea  the  parties  might  have  gone  to 
trial  upon  the  merits,  whatever  thofe  merits  might  have  been, 
in  like  manner  as  upon  the  general  iflue  in  an  aftion  oiaffumpjit 
upon  a  common  policy.  But,  unfortunately,  plaintiffs  were 
not  compelled  by  the  ftatute  to  adopt  the  form  of  declaration 
therein  given ;  and  they,  or  at  leaft  their  attornies,  were  too 
much  interefted  to  purfue  a  different  courfe. — (£)  5  Co.  119* 
— (c)  Vid.  recital  to  the  flat.  11  CI.  c.  30.  §  43. 
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«  if  in  covenant,  as  it  {hall  appear  to  them,  upon  the  evi 
•  dence,  fuch  plaintiff  ought  in  juftice  to  have.' 


Sea.  4* 
Of  the  Confolidation  Rule. 

Thoneccffltyof  ^y£  have  already  feen  that  the  underwriters  on  com- 
aaionsonpoli-  mon  policies  only  bind  themfelves  feverally,  that  is,  each 
ctet  of  iofur-   for  xhe  amount  of  his  own  fubfcription,  and  not  jointly  $. 

becaufe  it  would  be  impoffible  to  find  any  number  of 
underwriters  who  would  be  willing  to  bind  themfelves  for 
each  other,  as  they  mud  do  if  the  contract  were  joint  \ 
and,  indeed,  fince  the  eftablifhment  of  the  infurance  coxa- 
panies,  fuch  a  policy  would  be  void  by  the  ftat.  6  G.  I. 
c.  18.  (a)  Hence  the  infured,  even  if  he  were  fo  dif- 
pofed,  cannot  bring  a  joint  action  againft  all  the  un- 
derwriters on  a  common  policy,  but  muft  feek  his  rem- 
edy by  a  feparate  action  againft  each.  This,  though  it 
neceilarily  refults  from  the  form  of  the  contract,  was  a 
fubjedt  of  complaint  fo  long  ago  as  the  time  of  Queen 
Elizabeth  (3)  \  and  it  cannot  be  denied  that  it  enabled  the 
infured,  if  his  demand  were  difputed  or  delayed,  to  pro* 
-ceed  to  trial  in  all  the  actions,  however  fmall  his  de- 
mand might  be  againft  each  underwriter,  and  thus  fub- 
jeft  each  to  the  entire  cofts  of  an  action.  They  there- 
fore often  found  it  to  be  the  wifer  policy,  rather  to  fub- 
init  to  an  unjuft  demand,  than  fubjeft  themfelves  to  fuch 
Thij  wai  for-  ^^  charges.     Sometimes,  indeed,  they  fought  relief  in 

jnerly  done  by  /  O  '  m  \        J         6 

court*  of  equity,   courts  of  equity,  which  granted  injunctions  to  fray  the 

proceedings  in  all  the  acTions  but  one,  the  defendants  in 
the  reft  undertaking  to  pay,  according  to  their  fubferip^ 
tions,  if  the  plaintiff  fhould  recover  in  that  one. 

This 


{a) '  Sup.  41. — (b)  Vid.  the  preamble  to  ftat.  43  EK%.  c.  12, 
fup,  24. 


r»*» 
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This  being  found  to  be  very  inconvenient,  and  little   FirfUttempt  to 
lefs   expenfive  than  the  oppreffive  proceeding   againft  ^££»"cottrt 
which  the  underwriters  fought  relief,  an  attempt  was  at 
length  made  by  Mr.  Serjeant  Eyres,  in  the  year  1731> 
in  a  cafe  where  28  actions  had  been  brought  on  a  policy, 
to  ftay  the  proceedings  in  all  but  one,  the  defendants 
in  the  reft  entering  into  a  rule  of  court  that  thofe  caufes 
fhould  abide  the  event  of  that  one.      But  the  plaintiff 
jrefufing  to  giye  up  his  advantage  and  confent  to  fuch  a 
rule,  the  court  declared  they  could  do  nothing  in  it.  (a) 
— It  has  been  faid  (b)  that   "  Mr.  Juftice  Dens/on  inti- 
mated, that  if  the  plaintiff  perfifted  againft  his   own 
intereft,  in  his  right  to  try  all  the  caufes,  the  court  had 
the  power  of  granting  imparlances  in  all  but   one,  till 
there  fhould  be  an  opportunity  of  trying  that  one  action  ; 
that   Lord   Mansfield    then   ftated  the  great  advantage 
refulting  to  each  party  by  confenting  to  the  application 
wbich  was  made \   and  added  that,  if  the  plaintiff  con- 
fessed to  fuch  a  rule,  the  defendant  fhould  undertake 
not  to  file  any  bill  in  equity  for  delay,  nor  to  bring  any 
writ  of  error,  and  fhould  produce   all  books  and  papers 
that  were  material  to  the  point  in  iflue  5  and  that  this  rule 
was  afterwards  confented  to  by  the  plaintiff."— It  is  not 
precifely  ftated  when,  or  upon  what  occafion,  this  pafled. 
From  the  manner  in  which  it  is  introduced,  it  would 
feem  as  if  it  had  pafied  in  the  above  cafe  of  — —  v.  Glover. 
But    neither  Mr.    Juftice   Deni/on  or    Lord   Mansfield 
was  a  judge   till    many  years  after  that   cafe.       It  is 
extremely    probable  that    after  Lord    Mansfield    came 
to  prefide  in  the  court  of  King's  Bench,  he  and  Mr. 
Juftice  Deni/on  did,  upon    fome  occafion,  exprefs  fen- 
timents  fimilar  to  thofe  afcribed  to  them  \     becaufe  it  is 
well  known  that  Lord  Mansfield,  foon  after  his  coming 
into  that  court,  firft  eftablifhed  the  confolidation  rule, 
and  fettled  the  practice  upon  it  in  its  prefent  form.     It 
is  lingular,  however,  that  Sir  James  Burrow,  who   has 

reported 


(a)  Vid. v.  Glover,  Hil.  5  G.  II,  2  Barnardlft.  103. 

— [b)  Park  intl^d.  p.  50. 
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reported  the  decifions  of  the  court  of  King's  Bench  for 
many  years  after  Lord  Mansfield  came  to  prefide  there,  has 
publiihed  no  report  of  the  cafe  in  which  fb  important  an 
alteration  of  the  pra&ce  firft  took  place. 

ST  ^""aild  ^e  **"*  as  lt  m^9 lt  **  now  ^  con^ant  practice,  where 
the  terms  on  a  number  of  actions  are  brought  upon  the  fame  policy, 
whichitb ufu-  to  confolidate  them  by  a  rule  of  court,  which  reftrains the 

plaintiff  from  proceeding  to  trial  in  more  than  one,  and 
binds  the  defendants  in  all  the  others  to  abide  the  event 
of  that  one.     But  this  is  done  upon  condition  that  the  de* 
fendant  fhall  not  file  any  bill  in  equity,  or  bring  any  writ 
of  error,  for  delay. 
Mutual  admiT-       jjut  befide  thefe,  the  court,  upon  a  proper  ground  being 
made  by  the  plaintiff,  will  impofe  any  other  terms  upon 
the  defendants,  which,  under  all  the  circumfiances,  appear 
reafonable  :    As,  that  they  ihall  produce  at  the  trial,  all 
books,  papers,  &c.  in  their  cuftody,  material  to  the  point 
in  iffiie  ;  that  the  defendant  in  the  action  to  be  tried  ihall 
admit  his  fubfcription  to  the  policy,  the  intereft  of  the  in* 
fured,  the  lofs,  or  any  other  fac~fc,  upon  which  the  quefikm 
intended  to  be  tried  does  not  turn,  or  which  is  not  meant 
'to  be  ferioufly  difputed.      But  the  court  will  not  impofe 
any  {erms  on  the  defendant  Out  of  the  ordinary  coorfe, 
f  without  his  confent,  which,  however,  a  defendant,  who 

Only  means  to  litigate  fairly  and  honourably,  will  never  re- 
fufe,  when  it  is  only  to  fave  the  trouble  and  expcnfe  of 
proving  fa&s  which  are  not  difputed*.  On  the  other  hand, 
the  court,  in  consideration  of  thefe  unufual  conceffioss, 
will  impofe  any  reafonable  counter-terms  on  the  plaintiff, 
which  the  defendant  may  have  to  propofe. 
It  U  never  made       It  is  no  part  of  the  confolidation  rule  that  the  plain- 
tn*  the  plain-  ^  &*&  ^  at  liberty  to  try  the  other  caufes  if  he  pleafc. 
tiff  may  try  the   Such  a  liberty  would  defeat  the  end  propofed  by  the 
hcplcafe.  confolidation  rule;    and,  therefore,  if  the  plaintiff  will 

not  confent  to  the  rule  without  this  term,  the  court  will 
grant  imparlances  in  all  the  caufes  but  one  till  he  con- 
fents.  (a) 

Thus 


(a)  Per  Cur.  $rown  v.  Ncwnham,  E.  25  <r.  UL  B.  R.  MS. 
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Thus  has  a  practice,  which  was  often  attended  with  Benefit*  rdblt- 
rainoas  confequences  to  the  one  party  or  the  other,  at  JJ?  from  *■ 
length,  by  the  wifdom  of  the  judges,  been  converted  in- 
to an  efie&ual  means  of  obtaining  fiibftantial  juftice  for 
bothf  at  a  moderate  expenfe,  in  cafes  where  the  obfti- 
nacy  or  difhonefty  of  plaintiffs  might,  before  this  regu- 
lation took  place,  have  rendered  that  almoft  impoffible. 
-—On  the  one  hand,  the  court  may  ftay  the  plaintiff's 
proceedings  for  any  length  of  time,  if,  through  perverfe- 
nefe  or  the  cunning  of  his  illiberal  advifers,  he  refufe  his 
confent  to  confolidate  the  a&ons  upon  proper  terms.  If, 
on  the  other,  the  defendants  will  not  accede  to  fuch  terms, 
the  court,  to  punifli  them,  may  permit  all  the  actions  to 
proceed* 

But  though,  by  the  rule,  the  defendants  undertake  to   All  the  defend. 
be  bound  by  a  verdift  in  the  a&ion  which  is  to  be  tried ;    by  the  verdidt 
yet,  this  muft  be  underftood  to  mean  fuch  a  verdift  as   in.   thc  «""** 
ought  to   ftand,  as  a  final  determination  of  the  caufe.   J£gh{  & l^ 
It  is  certainly  very  beneficial  to  the  parties  that   there,  fetu&aory 
{hould  be  but  one  trial  for  all  the  underwriters  on  the   one* 
policy ;  but  then  that  trial  fhould  be  a  fatisfaftory  one.  (a) 
And  therefore,  if  the  plaintiff  obtain  p  verdift 5  but  the 
defendant  apply  for  and  obtain  a  new  trial,  the  other 
defendants  ihall  not  be  obliged  to  pay  their  money  till 
the  ultimate  decifion  of  the  caufe  in  favour  of  the  plain- 
tiff. (3)     And  in  cafes  of  infurance,  therefore,  the  courts 
fiiould,  in  general,  be  lefs  ftrift,  and  fometimes  grant  new 
trials  upon  lefs  decifive  grounds,  than  in  other  cafes. 

By  the  terms  of  the  confolidation  rule,  the  defendants  If  an  attorney 
are  bound  generally  not  to  bring  any  writ  of  error :  the  *"?  out  *  T*J 
meaning  of  which  is,  that,  after  a  fair  trial,  and  fub-  for  miaifdt 
ftantial  juftice  has  been  done,  no  Writ  of  error  fhall  be  kTiiwKW 
brought,  though  manifeft  error  appear  on  the  face  of  the  rule. 
the  record.  For  even  then,  the  writ  of  error  being 
againft  the  juftice  of  the  cafe,   the  court  will  hold  the 

party 

(a)  Per  Lord  Mansfield,    I  BL  464. — (b)  R.  Hedgfon  v. 
Richard/on,  3  Bun  1477. 
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party  ftri&ly  to  the  terms  of  the  rule  by  which  the  plain* 
tiff  has  been  prevented  from  proceeding  in  the  ordinary 
courfe  of  law.  If,  therefore,  under  fuch  circumftances, 
the  defendant's  attorney  bring  a  writ  of  error,  the  court 
will  grant  an  attachment  againft  him  for  his  contempt  in 
fuch  a  breach  of  the  rule,  (a) 


Se&.  5. 

Qf  the  Trial. 

Proof  of  the       IF  the  parties  proceed  to  trial  upon  the  general  iShe, 
plaintiffs  cafe,   which    moft    frequently   happens,    the  plaintiff,  as.  has 
been  already  obferved,  muft,  as  in  all  other  cafes,  begin 
by  proving  every  material  allegation  contained  in  his  dec- 
laration.— If  any  of  the  fa£b  of  the  cafe,  on  either  fide, 
have  been  agreed  to  be  admitted,  thefe  admiffions  are  re- 
duced into  writing  and  figned  by  the  attornies  on  both 
fides,  and  being  read,  they  fupply  the  place  of  aftual  proof. 
The    neccffity       In  every  litigation  upon  commercial  fubjeds,  and  par- 
o^mutu    a  -  Ocularly  -m  matters  of  infurance,  it  is  highly  proper,  nay 

in  fome  cafes  abfolutely  neceffary,  that  the  parties  fhould 
mutually  admit  every  faft  that  is  not  meant  to  befe- 
rioufiy  difputed,  in  order  that  the  cafe  may  be  put  upon 
its  true  merits  with  as  little  expenfe,  vexation,  or  delay 
as  poffible.  Commercial  liberality  and  profeffional  hon- 
our both  equally  require  that  this  fpecies  of  candour 
fhould  be  carried  as  far  as  the  fair  and  juft  pretenfions  of 
the  parties  will  admit.  Nothing  can  more  conduce  to 
the  ends  of  juftice,  nothing  can  more  exalt  the  national 
character,  or  promote  the  true  in terefts  of  commerce,  than 
fuch  mutual  conceffions. 

The  rules  of  evidence  are,  in  general,  the  fame  in 
trials  upon  policies  of  infurance  as  in  other  cafes.  There 
are  only  two  cafes  to  be  found  in  our  books  upon  points 
of  evidence  which  may  be  thought  peculiar  to  infurance. 

The 


mmtm 


(a)  R.  Camden  v.  Edit,  x  H.  £1.  a  I. 
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The  firft  is  a  very  fliort  note,  in  which  it  is  faid  to  havfc   in  general  ta 
been  determined  that,  in  an  action  on  a  policy  of  ir*-  SJ^JJ^J^, 
furance,  any  who  have  infttred  upon  the  fame  fhip  can-  nefsinanaciioii 
not  be  witneffes*— Mn  Juftice  Buller,  from  whofe  book   W  ****** 
the  above  note  is  cited,  in  delivering  his  judgment  in  th4  #&„,  Ta  y^ 
following  cafe  of  Bent  Vi  Baker f  fays,  that  he  took  great  /••»  £  **  A** 
£ains  but  without  fuccefs,  to  get  the  real  ftatement  of 
that  cafe,  thinking  chat  it  might  have  been  determined  on 
its  own  particular  circumftances.      "  However,"  fays  he, 
<cin  confequence  of  that  determination,  judges  at  nifi  prius 
have  frequently  rejected  underwriters  as  witneffes.    Nor 
is  it  extraordinary  that  at  nifipriuf  they  fhouid  have  been 
guided  by  the  only  cafe  upon  the  fubjed*  without  much 
examination  into  the  grounds  of  it." 

In  the  other  cafe,  which  was    folemnly  determined   Btjt  if  the  bro- 
upon  great  consideration,  one  Bowden>  the  broker  who   tCTJdj°y  ^ 
had  effected  the  policy,  was  produced  as  a  witnefs  on   fcribcithimfel'i 
behalf  of  the  defendant.     It  appeared,  that  Bowden  had   ^dcrtrite^ 
fubferibed  the  fame  policy,  immediately  after  the  other   havefubfcribed 
underwriters ;    that  dn  aftion  was  then  depending  againft   * ^fafr7§£ 
him  for  the  fame  lofs  ;  and  that  he  and  the  other  under-    the  other  on- 
writers  had  filed  a  bill  in  equity  againft  the  infured  for   therre^him 
a   difcovery,  in  order  to  avoid  the  policy. — It  was  ob-   from  all  cwrtri- 
je&ed  on  the  part  of  the  plaintiffs,  that  he  was  not  a   th^h^tdjj 
competent  witnefs  for  the  defendant.     iTpOn  thi4  the   ion  be  depend* 
defendant  produced  a  releafe  to  Boriden  of  all  demands  feSSSita? 
for  any  contribution  of  cofh  both  in  law  and  equity,  arid   ed  in  a  bill  in 
the  cofts  of  the  fuit  in  equity  were  tendered  to  the  plains   ^StoSffci 
tiffs,  with  ah  undertaking  to  difmifs  their  bill,  which   a  difcovery. 
the  plaintiffs  refufed. — The  witnefs  was  reje&ed  by  Lord   Sngg  r  M& 
Loughborough,  and  this  queftion  coding  before  the  court    3T.  Rii;. 
of  King's  Bench  upon  a  bill  of  exceptions,  it  was  there 
determined  that,  under  the  circumftances,  Bowden  was 
a  competent  witnefs  for    the    defendant,  and    that  his 
teftiraony  ought  to  have  been  reefcivedi — Lord  Kenyott 
founded  his  opinion  on  the  ground  that  the  witnefs  was 
hot  interefted. — Mr.  Juftice  AJbufft  thought  that,  as  he 
hid  aded  as  broker,  he  could  not  afterwards,  by  fuh* 
fcribing  the  policy,  or  by  any  other  ad  of  his  own,  de» 

priv* 
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prive  either  party  of  his  teftimony. — Mr.  Juftice  Butler 
was  of  opinion,  that  if  the  witnefs  was  competent  to 
•  anfwer  any  queftion,  he  ought  not  to  have  been  rejected 
generally  ;  and  that,  on  the  principle  of  neceflity  alone, 
he  ought  to  have  been  received ;  as  he  might  be  the  only 
perfon  who,  from  the  nature  of  the  thing,  could  fpeak 
to  a  reprefentation,  for  inftance,  made  by  himfelf  to  the 
underwriters. 

This  cafe  affords  a  fufficient  proof,  that  brokers  and 
others,  who  aft  as  agents,  either  for  the  infured  or  the  in- 
'    furers,  ought  never  to  be  underwriters,  (a) 

The  evidence  generally  adduced  on  the  part  of  the 
plaintiff  is  reducible  to  the  following  heads , 

1.  Proof  of  the  contraft ; 

2.  • — -  payment  of  the  premium', 

S.  the  intereft  of  the  infured  ; 

4.  ■  the  performance  of  warranties  \ 

5.  —  the  lofs. 


i.  Proof  of  the  Contract. 

The  policy  be-        The  firft  ftep  on  the  part  of  the  plaintiff  is  to  prove 

ing  proved,  i»  ^  contra<a;  which  is  done  by  producing  the  policy  and 

concluuve  CVl-  r    .     •  • 

dence  of   the  proving    the    defendant's  fubfcription    to  it.       This,  if 

contract }  "^  there  be  no  variance,  is  conclufive  evidence  of  the  con- 
no  parol  cvi- 

dence  can  here-  traft  ftated  in  the  declaration  ;   and  no  evidence  can  be 

cenred  to  vary  recejve(i  0f  any  parol  ftipulation  or  agreement  to  alter, 

control,  or  qualify  it. 
.  Thus,  where  an  infurance  was  made  «*  From  Arcbantd 

A  parol  agree*  .mi  •  <• 

ment  that  the  "  to  Leghorn  ;    and  at  a  trial  at  bar,  the  defendant  en- 

rifcwastohegin  Jeavo'ured  to  fet  up  a  parol  agreement,  made  before  the 

rent  from  that  fubfcription,  that  the  adventure  fhould  only  begin  from 

inferted  in  the  fa>  Downs  . — jt  was  objefted,  that  unlefs  fuch  agreement 

policy,  cannot  .° 

be  received  in  be  put  in  writing,  it  fhall  be  taken  that  the  policy  fpeaks 

evidence.  fa 


JC 


aines  v. 


4J4*  (a)   Vld«  fuP«  2°9* 
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the  minds  of  the  parties ;  and  to  fuffer  policies  to  be 
defeated  by  agreements  not  in  writing,  would  be  to  lefTen 
their  credit,  and  render  them  of  no  value. — Lord  C.  J. 
Pemberton  faid,  that  policies  were  facred  things ;  and  that 
a  merchant  fhould  no  more  be  allowed  to  go  from  what 
he  had  fubfcribed  in  them,  than  he  that  fubfcribes  a  bill 
of  exchange,  payable  at  fuch  a  day,  fhall  be  allowed  to 
fay  that  it  was  agreed  to  be  upon  a  condition,  &c.  when 
the  bill  may  have  been  negociated :  For  though  neither 
of  them  is  a  fpecialty,  yet  they  are  of  great  credit,  and 
much  for  the  fupport,  convenience,  and  advantage  of 
trade. — The  jury,  however,  found  contrary  to  the  di- 
rection of  the  court.  But  this  verditt  was  fet  afide ; 
5*nd  upon  another  trial  at  bar,  the  next  term,  there  was 
a  verdict  for  the  plaintiff,  according  to  the  direction  of 
the  court. 

Witnefles  may  be  examined,  however,  to  prove  an  witneflcs  miy 
td/agfy  as  explanatory  of  a  claufe  in  a  policy ;  but  their  P™**  ™n*{**' 
opinion  of  its  meaning  is  not  admiffible  evidence,  (a)  Quef-  of  a  claufe  in 
tions  of  conftruftion   are  queftions  of    law,  which  the    ^policy; but 

*  .  .         their     opt  mi  on  t 

judges  only  are  competent  to  determine;  and  the  opm-  arc  not  admif- 
ion  of  no  other  perfon,  whatever  may  be  his  ability  **blc# ,  **°w 
or  experience,  can  ever  be  looked  upon  as  of  authority  of  trade  to  be 
in  our  courts,  or  received  in  evidence  before  a  jury.  attended  to. 

With   refpeft  to   ufage,  it    is   a  fort  of  natural  law,    How  far  the 

formed  out  of  our  habits,   our   interefts,   and  the   uni-   mfagl  °{ /r*fe 

.  »  .  ought  to  be  re- 

verfal  content  of  mankind.  In  all  maritime  affairs,  it  is  garded. 
regarded  as  the  fureft  interpreter  of  the  law.  There 
the  maxim,  Optima  eft  legum  interpret  confuetudo,  par- 
ticularly applies.  In  queftions  of  infurance,  eftablifhed 
ufages  muft  in  all  cfcfes  be  adhered  to  ;•  and  in  doubt- 
ful cafes,  they  are  the  fafeft  guide  we  can  follow.  M" 
the  ufage  of  trade  in  any  inltance  be  not  fufficiently 
known  or  rightly  understood,  it  is  advifable  to  confult 
the  moft  experienced  merchants. — Still,  however,  the 
power  of  ufage  is  not  to  deftroy  the  law.    Ufage  is  to 

be 


(a)  Per  Lord  Mansfeld,  in  Lyons  v.  Bridge^  Doug.  512.  Vid. 
alio  Lord  Mansfield's  judgment  in  Carter  v.  Boebm,  iup.  347. 
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be  confulted  only  where  the  law  is  doubtful.    Where  the 

law  is  clear,  it  muft  prevail.    The  law  is  permanent ;  bat 

ufages  fometimes  change,  and  often  disappear  with  the 

circumftaqces  which  gave  them  birth. 

How  the  pro-       Policies  are  often  fubferibed  by  an  agent  in  the  name 

juration    (hall   cf  the  underwriter,  and  in  ftriflneft,  the  procuration  or 

where  aP^licy   authority  of  the  agent,  thus  to  fubferibe  for  his  principal, 

is  fubferibed  by   0Ught  to  be  proved,     Few  defendants*  however,  would 

Mmf"^"1  h£   ever  think  of  availing  themfelves  of  the  want  of  fuch 

principal  proof  in  an  action  which  ought  never  to  be  tried  but  upon 

fome  point  fairly  difputable.     An  inftance,  however,  oc- 
curs where  the  attempt  was  made. 
if^TJmv,       In  an  aftion  on  a  policy,  the  broker  was  called  to  prove 
fc/p.  Rep.  6 1.  tne  fubfeription.     He  faid  that  the  defendant's  name  had 

been  fubferibed  by  one  Hutcbins  ;  he  did  not  know  by 
what  authority,  but  that  Hutcbins  was  in  the  canftanl 
habit  of  fubfer^bing  policies  in  the  defendant's  name,  and 
had  done  feveral  for  him  and  for  others  to  his  knowledge. 
—It  was  objected  that  Hutcbins  might  have  done  this  by  a 
power  of  attorney,  which  might  have  been  limited,  or  for 
a  particular  purpofe  y  and  therefore  fhould  have  been 
{hewn,  that  it  might  appear  that  Hutcbins  was  properly  ao- 
thorifed. — But  Lord  Kenyan  overruled  the  objection,  being 
of  opinion  that  the  acts  of  Hutcbins  held  him  out  to  the 
world  as  properly  authorifed ;  and  his  having  fubferibed 
feveral  policies  in  the  defendant's  name,  was  fofficient  ev- 
idence of  that  authority  to  charge  the  defendant :  That  if 
Hutcbins  was  only  a  particular  agent  for  the  defendant,  it 
lay  on  him  to  {hew  it,  not  the  plaintiff! 


a.    Proof  of  Payment  of  the  Premium* 

Proof  of  the       Every  policy  contain^  a  claufe  by  which  the  under-, 
pohcy  is  proof  ^^j^  COnfefs  themfelves  to  have  been  paid  by  the  in- 

pf  the  payment  . 

of  the  premi-  fured  the  confederation  fpr  the  infurance,  after  the  rate  of 

m-  f0 
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fo  much  per  cent. ;    and  the  policy  being    proved,    ii 
therefore  evidence  of  the  premium's  having  been  paid. 

Policies  are,  in  general,  effe&ed  by  the  intervention  of 
brokers,  between  whom  and  the  underwriters  open  ac- 
counts are  ufually  kept,  in  which  the  brokers  make  them- 
felves  debtors  for  all  premiums,  and  take  credit  for  all  taffi- 
es which  they  are  authorifed  to  receive  from  the  under- 
writers \  and  thefe  accounts  are  fettled  and  adjufted  at 
ftated  periods.  In  general,  therefore  the  underwriter 
looks  to  the  broker  only  for  his  premium.  It  often,  in- 
deed, happens  that  the  underwriter  knows  not  who  the 
infured  is  \  and  as  he  gives  the  infured  a  receipt  for  the 
premium  upon  the  face  of  the  policy,  it  muft  be  fuppofed 
that,  having  thus  difcharged  him,  if  the  premium  be  left 
unpaid,  he  gives  credit  only  to  the  broker,  and  from  him 
only  can  he  recover  it.  {a) 

£>  Proof  of  the  Intereft  of  the  Infured* 

The  next  thing  to  be  proved  is  the  intereft  of  the  infur-  How  the  inter* 
ed.  (*)  This  may  be  done  by  any  documents  which  are  ^J^^P"* 
evidence  of  the  property  which  the  infured  has  in  the  fhip 
or  goods  infured,  and  of  the  value  of  that  property ;  fuch 
as  bills  of  fale,  bills  of  lading,  invoices,  and  proof  that  the 
goods  were  on  board,  (c)  bills  of  charges  of  the  out-fit, 
cuftom  houfe  clearances,  &c. ;  and  any  deficiency  in  this 
{pedes  of  propf  may  be  fupplied  by  parol  evidence.  So, 
if  the  infured  has  e^ercifed  atts  of  ownerfhip,  by  direct- 
ing the  loading,  &c.  of  the  fhip,  it  has  been  hplden  that 
proof  of  the  payment  of  the  people  employed,  was  fuffi* 
cient  proof  of  intereft  in  the  fhip,  (d) 

The  rules  of  evidence  in  fuch  cafes,  where  no  fraud  is 
fuipefted,  are  not  very  rigidly  adhered  to  : — Therefore 

where 

(a)  Vid.  fup.  203— (J)  As  to  what  (hall  amount  to  an  in. 
Arable  intereft,  vid.  fup.  ch.  4,  paffim.— (r)  Per  Lord  Kenyan, 
in  M*  Andrew  v.  Bell,  at  N.  P.  Efp.  N.  P.  Rep.  373,  fup.  350, 
r— (J)  Per  Lord  Kenyon%  £t  N.  P.  Amery  v.  Rogers,  Eff.  N.  P. 

Rep.  ?og,  fup,  531. 
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A  bill  of  par-   where  an  a&ion  was  brought  upon  a  policy  of  infurance 

"  ndo^stxc^t   on  a  carS°  of  8°°^  Purchafed  at  Peterjburgb  ;  the  plaia- 
for^->oQ«bought   tiff,  in  order  to  prove  his  intereft,  produced  a  bill  of  p*r- 

« "tadp^ tf  cels  from  the  vendor  at  P*t'rjburgh>  with  his  receipt  to 
interdi  it,  and  proved  his  hand-writing.     The  defendant  obje&ed 

n  T~,     Z~~l      that  this  was  no  evidence  againft  the  underwriters  :    Bat 

Rujjtl  v.  Boebm,  ° 

%  Str.  1 1 17.       Lord  C.  J.  Lee,  who  tried  the  caufe,  held  it  to  be  fufficient 

evidence  of  the  plaintiff's  intereft. 

av^eiuonn-       *n  tne  ^econd  feftion  of  this  chapter  (a)  it  has  been 
ttrcft  thcinfur-   fhewn  that  in  the  declaration  the  intereft  may  be  averred 
■ny^pccwTof   eit^er  generally  or  fpecially  ;   and  that,  under  a  general 
intereft  that  is   averment  of  intereft,  the  infured  may  prove  any  fpecies 
blc  to  aliy^r   °f  intereft  he  may  have  in  the  fhip  or  goods  infured.     It 
fwot  part  of  the   is  alfo  there  fhewn  that  it  is  unneceflary  to  ftate  the 
•     urc  *     quantum  of  the  intereft  in  the  declaration ;  for  as  the 
plaintiff  in  affumpfit  recovers  according  to  the  evidence 
pro  tantoy  he  may  under  a  general  averment  of  intereft  in 
the  entire  thing  infured,  prove  an  intereft  in  any  aliquot 
fart9  and  recover  damages  for  the  lofs  in  proportion  to 
fuch  part. 
Upon  a  valued       If  the  policy  be   an  open  one,  the  real  value  of  the 
/«//>£  it  is  only   plaintiff's  intereft  muft  be  proved  :  If  it  be  a  valued  one, 

ntceflary       to    *  r 

prove  feme  in-   it  has  been  holden  that  the  infured  needs  only  to  prove 
tercft-  feme  intereft,  to  take  the  cafe  out  of  the  ftat.  19  G.  II. 

c.  87  ;  becaufe  the  underwriter,  by  fubferibing  the  policy, 

has  admitted  the  value  there  ftated  ;  and  if  more  were 

required,  the  agreed  valuation  would  fignify  nothing,  (J) 

YettheTaluein   And  yet  the  value  in  the  policy  is  only  to  be  taken  as 

the  policy  iton-  primi  jacU  evidence  of  the  amount  of  the  intereft  of  the 

Jy  prima  facu    \  ~ 

evidence,   and   infured.     For  though  this  value  is  admitted  by  the  in- 
may  be  difput-   furer  .  vet>  as  he  admits  it  upon  the  mere  reprefentation 

of  the  infured,  if  he  find  it  to  be  fallacious,  and  that  the 
fpecified  value  was  fictitious,  and  only  a  cover  for  a  wag- 
er, it  cannot  be  fuppofed  that  he  is  fo  far  conclnded  by 
his  admiflion,  as  not  to  be  at  liberty  to  difpute  the  value, 
and  (hew  by  evidence,  that  it  was  meant  as  a  mere  evafion 

of  the  aft.  (c) 

In 


(a)  Sup.  589, — (b)  Per  Lord  Mansfield*  itiLewii  v.  Racier, 
2  Bur.  1 171,  fup.  535. — (c)  Vid.  fup.  199. 
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In  an  aftion  upon  a  policy   on  goods,  the  plaintiff  can-  Upon  a  policy 

not  give  in  evidence   a  refpondentia  bond,  as  proof,  of  in-  "f-^U?'  ^ 

tereft  in  the  goods  upon  which  the  money  was  borrowed,  give  a  refpon- 

though  they  were  of  greater  value  than  the  fum  infured ;  ^^]K>nd  ?" 

becaufe  bottomry  and  refpondentia  interefts  are  always  proof  of  inter* 
infured  as  fuch,  and  there  is  no  inftance  of  an  infurance 

on  refpondentia  under  the  denomination  of  goods,  (a)—  in   Eafi  I*dis 

Where  money  has  been  lent  on  refpondentia  on  Eqfl  India  ™J*&*     the 

voyages,   the   ftat.    19  G.  II.  c.  37,  §  5,   confiders   the  tomry  or  ref- 

borrower  as  having  a  right  to   infure  only   for  the  fur-  pondentia  can 

plus  value  of  the  goods,  above  the  money  borrowed ;  and  f^  icnt>  ^j 

the  lender  as  having  aright  to  infure  for  the  fum  lent.    If  ***  borrower, 

either  were  to  infure  for  more,  it  would  be  a  wager,  (i)  vajuc# 

But  the  ufage   of  a  particular  trade  may  fanctiori  a  But  theufige 

departure  from  this  rule. — As  where  the  captain  of  an  °f  ??dc  n*T 

Eajf  lndiaman  made  an   infurance  on  *(  goods,  Jpecie  and  parture    from 

<c  effeEtf  on  board  \   he  was  permitted,  in   an  action  on  this  "^ 
his  policy,  to  give  in  evidence .  of  his   intereft,   money 
which  he  had  laid  out  in  the  courfe  of  the  voyage,  and  for 
which  he  charged  refpondentia  intereft.  (c) 

It  would  feem,  however,  that,  upon  a  policy  on  goods  An  intereft  i» 

generally,  the  infured  may  be  permitted  to  give  in  evi-  ^0^m^J  , 

dence  of  his  intereft,  a  mortgage  or  other  fpecial  lien,  (d)  mortgage     or 

In  an  action  upon  a  policy  on  bottomry  or  refponden-  ^*    ^P"1*1 

tia  fecurities,  evidence  of  the  execution  of  the  bottomry  e^^^  ^r^ 

or  refpondentia  bond,  and  of  the  intereft  of  the  obligor  execution  of  a 

in  the  fhip  or  goods,  is  fufficient  proof  of  intereft  in  the  ^£0^©^°* 

infured ;  and  in  fuch  cafe,  the  obligor  himfelf  is  a  com-  bond,  and  of 

petent  witnefs  to  prove   his  own  intereft   in  the  fhip  or  ^  ^ifcor  U 

goods  on  which  he  borrowed  the  money,  (e)  fufficient  proof 

%  4.  Proof  °*  "*•«"*"   *n 

J    the      obligee ; 

■  and  the  obligor 

,   .    _     _    "  _,    ,        _  _.  himfelf      ma* 

(a)  R.  Glover  v.  Black,  3  Bur.  1394,  1  BI.  399,  405,  422.    FOTe  hi,  own 

fup.    223. — (k)    Per   Lord   Mansfield,  f.  c.   3  Bur.  1400. —   intereft, 

(<:)  Vid.   Gregory  v.  Chrijlie,  fup.  94. — (d)  Semb.  Glover  v. 

Black,  1  Bl.  423.  fup.  225. — (e)  Vid.  1  BL  396. 
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4.  Proof  of  Compliance  with  Warranties. 

The  troth  rf       Every  material  averment  in  the  declaration  muft  be 
ftjfirmativevu!  proved.     One   of  the  mod  material  averments  is  that 

**   5^^u"  °^ the  truth  °*  ^uc^  affinnative  warranties,   and  the  per- 
tory,  warran-  formance  of  fuch  executory  ones,  'as  are  contained  in  the 

ftriairiodl^  policy  t  *"uck  **  t*wt  t*ie  ^"P  or  g°°<k  infured  were  neo* 
•ally  proved*  tral  property ;  that  the  (hip  failed  within  the  time  limited 

by  the  policy  *,  that  {he  departed  with  convoy ;  that  fhe 
was  of  the  force  warranted  ;  that  fhe  was  manned  with  the 
ftipulated  complement  of  men,  &c. — This  averment  of 
compliance  with  the  exprefs  warranties  contained  in  the 
policy  muft  be  ftriftly  and  literally  proved ;  for  thefe  war- 
ranties, being  in  nature  of  conditions  precedent,  the  com- 
pliance with  them  is  an  effential  part  of  the  plaintiff's  title  $ 
and  a  non-compliance  with  any  warranty  contained  in  the 
policy,  to  whatever  caufe  this  may  be  imputable,  deprives 
the  infured  of  all  claim  to  the  indemnity  meant  to  be  fe- 
cured  to  him  by  the  contraft. 
traef  of .  nen-  In  the  cafe  of  a  warranty  that  the  thing  infured  is  neutral 
tnl  property,  property,  it  is  ufual  at  the  trial  to  give  general  evidence  of 

the  truth  of  that  warranty  ;  and  leave  it  to  the  defendant 
to  falfify  it,  or  prove  a  breach  or  forfeiture  of  it.  The  evi- 
dence adduced  by  the  defendant,  for  thU  purpofe,  is  ufual- 
ly  a  fentence  of  condemnation  as  prize  by  one  of  the  bel- 
ligerent powers,  either  on  the  ground  of  the  thing  in- 
fured having  originally  been  enemy's  property,  or  becanft 
the  {hip,  by  fome  mifconduft,  had  forfeited  her  neutral- 
ity. Copies  of  the  fentence  and  of  the  other  proceedings 
in  the  court  of  admiralty,  properly  authenticated,  are  al- 
ways deemed  fufficient  evidence  of  the  faft  of  condemna- 
tion, and  of  the  grounds  upon  which  it  proceeded,  {a) 

5.  Prvrf 

(a)  Vid.  fup.  ch.  8,  §  4,  n.  2,  where  it  has  been  very  fully 
fhewn,  in  what  cafes  the  fentence  of  a  foreign  court  of  admi- 
ralty (hall  have  validity  in  our  courts,  and  be  deemed  conclu- 
five  evidence  to  falfify  this  warranty.     Confult  alio  the  other  - 
fe&tons  of  the  chapter  on.  warranties. 
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■ 

5%    Proof  of  the  Lofu 

The  accident  or  misfortune  which  was  the  caufe  of  the  true  eraft 
the  lofs  muft,  as  we1  have  already  feen,(a)  be  diftin&ly   Jl^fo^^ 
and  explicitly  fet  forth  in  the  declaration,  in  order  that    the  declaration* 
the  infurer  may  have  notice  of  the  cafe  againft  which  he 
is  to  prepare  his  defence. 

To  charge  the  infurer^  the  lofs  muft  appear  to  hav6    The  loft  muft 
happened  during  the  continuance  of  the  rifk -,  and  cafes   j£T/j£V™*| 
have  frequently  occurred  in  which  this  was  the  principal    during  *e  con- 
queftion.     What  fhall  be  the  commencement  and  dura-   *»«*<**• 
tion  of  the  rifk  has  been  already  fully  treated ;  (b)  and 
little  need  be  added  here  upon  this  fubjecT:.     Suffice  it  to 
fay,  that  in  the  cafe  of  zjhip,   if  (he  be   infured  from  a    In  the  cafe  of 
place,  it  will  be^  fufficient  to  prove  that  (he  weighed  an-   m^' 
chor,  or  broke  ground,  in  order  to  fail  on  the  voyage  in- 
fured.    If  the  infurance  be  at  and  from  a  place,  the  rifk 
commences  from   the  time  of  fubferibing  the  policy,  if 
the  fhip  be  at  home ;    or  from  the  firft  moment  of  her" 
arrival  at  the  place  fpecified,   if  that  be  in  a  diftant  part 
of  the  world. — If  the  rifk  on  the  fhip  be  from  the  loading 
the  goods  on  board,  then  proof  that  any  part  of  the  cargo 
has  been  {kipped,  will  be  evidence  of  the  commencement 
Of  the  riik. 

.  If  the  infurance  be  on  goods,  the  underwriter  may,  In  the  caft  of 
if  he  think  proper,  call  on  the  infured  to  prove  that  they  **^* 
were  put  in  rifk.  This  may  be  done  by  the  teftimony 
either  of  the  perfons  who  {hipped  them,  or  of  thofe  who 
received  them  on  board  the  fhip  mentioned  in  the  policy* 
But  the  beft  evidence  of  this  is  the  bill  of  lading,  which, 
if  bond  fide  made,  is  in  all  countries  coniidered  as  an  au- 
thentic document,  and  conclufivc  evidence  of  the  quan- 
tity and  fpecies  of  goods  laden  on  board  \  becaufe  the 
captain,  who  muft  exhibit  it  on  his  arrival  at  the  port  of* 
deftination,  is  interefted  that  it  {hall  not  include  more  in  it 
than  he  has  on  board  to  deliver. — It  is,  as  Valin  juftly 
©bferves,  the  true  and  fpecific  proof  of  the  loading,   and 

not 


(a)  Sop.  591.— (J)  Sup.  161. 
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not  only  evidence,  as  between  the  captain  and  the  mer- 
chant, but  alfo  againft  infurers  and  all  others*  (a)— The 
underwriter  may,  however,  impeach  the  bill  of  lading 
on  the  ground  of  fraud  or  collufion.  But  the  kiiured 
cannot  allege  any  thing  in  contradiction  to  it. 

The  lofs  may  be  proved  by  the  parol  teftimony  of  the 
mafter,  officers,  and  crew  of  the  (hip,  or  by  any  othet 
legal  evidence  that  can  be  adduced  for  that  purpofe. 
A  proteft  i«  not  But  the  following  cafe  will  fhew  that  the  proteftof 
evidence,  while  fa  captain,  fo  long  as  he  is  living,  is  in  no  cafe  evidence 
mldc  it°»  liv-  on  the  one  fide  or  the  other ;  the  only  ufe  that  can  be  made 
'm&  of  it  is  to  contradict  his  teftimony,  if  he  varies  from  it. 

The  broker'*  ^n  hifurance  broker  applied  to  an  underwriter  far  pay- 
Jhewiog  it  to  ment  of  a  lofs,  producing  the  different  papers  relating  to 

£,  ^&Ste  t**  fi*J«ft>  a***  am<»g  *•*  re**  d*  ?"*<*  fig"4  *T 
papen  relating  the  captain.    The  underwriter  told  him  he  had  looked 

£J|j£jj*  m  into  the  papers,  and  a$  there  Was  a  point  in  the  cafe,  he 
payment,  will  would  not  pay  the  lofs. — In  an  a&on  on  the  policy,  it 
cadence**  a-  was  contended  on  the  part  of  the  defendant,  that  the  pro- 
gainft  the  la-  teft  was  made  evidence  by  the  plaintiff,  as  a  paper  de- 
*"***•  livered  by  his  agent  to  the  defeitdant,  containing  an  ac- 

S**atY.  PwUr,  count  of  the  lofs  on  which  he  refted  his  daim ;  and 
7  T.  R.  158.     therefore,  that  it  amounted  to  a  declaration  made  by  the 

plaintiff  to  the  defendant  of  the  fa&s  on  which  he  re- 
quired payment— Lord  Kenyon,  who  tried  the  canfe,  be- 
ing clearly  of  opinion  that  the  proteft  was  not  ***""ffi*?fr 
evidence,  the  plaintiff  obtained  a  verdict — On  a  motion 
for  a  new  trial,  the  court  were  clearly  of  opinion  that 
the  proteft,  of  itfelf,  could  not  be  evidence ;  and  its 
having  been  in  the  broker's  hands,  and  (hewn  by  him  to 
the  defendant,  on  an  application  for  payment,  would  no 
more  render  it  evidence,  than  a  bill  in  equity  could  be 
made  evidence  againft  the  plaintiff,  becaufe  its  contents 
muft  have  been  (hewn  to  the  defendant. 
If  a  lofs  by  cap-  T**e  ^8  mu^  *ppw  to  have  arifen  from  the  very  cade 
ture  be  alleged,  alleged  in  the  declaration,  and  no  other.    If,  therefore,  a 

the      plaintiff  .   ~ 

cannot  prove  a  «» 

lofs    by  peril* 
ofthefca.  * 

(a)  PaTtn,  V  1,  p.  604.    Vid.  Potbicr,  L  U  n.  144.  Emtr- 

tg.  U  I,  p.  ^14* 
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lofs  be  alleged  in  the  declaration  to  have  been  occafioned 
by  capture,  the  plaintiff*  cannot,  under  fuch  an  averment, 
prove  a  lofs  by  perils  rftbefea,  or  by  any  other  caufe  than 
capture,  (a) 

So,  if  there  be  two  counts  in  the  declaration,  one  for  ^."^JJ0*** 
a  lofs  by  detention  offeople,  the  other  for  a  lofs  by  pirate/  ;  her  on  fare, 
the  plaintiff  cannot,  on  either  of  thefe  counts,  give  in  whereby  gooda 
evidence  that  a  mob  of  rioters  had  boarded  the  (hip,  in  b  a  loft  by 
order  to  compel  the  captain  to  fell  a  cargo  of  corn  at  an  ftwwjjng t  •?<* 
inferior  price  ;  and  that  in  confequence  of  this  boarding,  %fp^uw  or  by 
the  (hip  was  ftranded  and  a  quantity  of  corn  loft.  This  tir{*"* 
could  only  be  given  in  evidence  upon  a  lofs  by  Jlranding.  {b) 

Though  it  is  a  maxim  in  law  that  fraud  fhall  never  be  Proo( that  the 

°  captain       wa* 

prefumed,  but  muff  be  ftricHy  proved  $  and  it  is  a  rule,  guilty  of  barn* 
founded  on  that  maxim,  that  in  questions  of  infurance,   trjf^^^nti 
he  who  charges  barratry,  muft  fubftantiate  it  by  conclu-  ing,negatively, 
five  evidence ;  [c )  yet  it  has  been  determined  that  proof  that  hc  J"00* 
of  the  captain's  having  carried  the  ihip  out  of  the  regular 
courfe  of  the  voyage,  for  fraudulent  purpofes  of  his  own, 
is,  primd  facte,  fufficient  to  entitle  the  plaintiff  to  recover 
as  for  a  lofs  by  barratry ;  without  mewing  negatively,  that 
he  was  not  the  owner,  or  that  this  was  not  done  with  the 
owner's  confent.  (</) 

No  evidence  can  be  given  of  any  lofs  unleis  it  be  the  No  loft  it  with* 
immediate  confequence  of  fome  peril  infured  againft.  ^hJ^J  U  not  an 
That  which  is  only  a  remote  confequence  of  fuch  peril  immediate  coo- 
ls not  within  the  policy.  If  this  rule  were  not  adhered  [2^°^  £ 
fO,  it  would  be  impoffible  to  draw  the  line,  and  the  in*  perils  infured 
quiry  into  the  remote  confequehces  of  an  accident  or  mi£-  aSamft* 
fortune  would  be  infinite. 

Thus,  where  an  infurance  was  made  on  a  fliip  in  the  j"J  &£*?  °? 
flave  trade,  (c  At  and  from  Brijlol  to  the  coaft  of  Africa,  an  infurance  a- 
«  during  her  ftay  and  trade  there,  and  from  thence  to  her  S^  m^^m 
"  port  or  ports  of  difcharge  in  the  Weft  Indies"    There  and  in  a  muti' 

was    ny  fome    are 

killed,    others 

■  die   of     their 

(fl)Vid.   Kulen   Kemp  v.  Figne,    I  T.  R.  304,%.   106.—  eTSnthemmU 

(*)  R.  NeJlitY.  Lujhlngton,  \  T.  R.  783,  fup.  436 — (c)  Bara-  ny»  others    of 

tariae  crimen  nunquam  eft  prefumendum,  fed  concludentiffime  byafwallowin» 

probandum.     Cafaregis,  difc.  1,  n.  60 ;  difc.  225,  n.  99.   Vid.  fait-water,oth- 

Emerig.  torn,  x,  p.  372— (<0  R-  Rofi  v-  Huater*  4  T-  R-  S3*  £^?p  °%£ 
fup.  457. 
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iofurer  is  liable  was  a  memorandum  on  the  policy  in  thefe  words  5— 

were      killed  "  The  hifurers  are  n6t  to  pay  any  lofs  that  may  happen 

or      mortally  « in   boats  during  the  voyage,  (mortality  of  negroes  by 

the     mutiny  ;  "  natural   death  excepted,)  and  not  to  pay  for  mortality 

but  not     for  «  by  mutiny,  unlefs  the  fame   amount,  to  101.  per  cent,  to 

from       other  "  be  computed  upon  the  firft  coft  of  the  fhip,  out-fit,  and 

caufes,  though  «  cargo,  valuing  negroes  fo  loft  at  25  1.  per  head." — In 

the  t  emote  con-  _ .  ■  ,  .  ..  ..  .  -        ,  , 

feqnencesofthe  an  action  upon  this  policy,  the  demand  was  for  the  value 

mutiny.    Nci-  of  a  number  of  flaves  loft  by  mutiny* — The  evidence   of 

fwcrable     for  tks  captain  was  that  he  had  {hipped  225  prime  flaves  on 

the  diminution  board :  That  on  the  23d  of  May,  before  he  failed  from 

fioned  by  the  the  coaft  °^  -Africa,  an  infurre&ion  was  attempted  :  That 

d!jP°fi^°"  ma-  the  women  feized  him  on  the  quarter  deck,  and  attempted 

mutiny.  *°  throw  him  overboard  ;  but  he  was  refcued  by  the  crevr  * 

That  the  women,  and  fome  men,  threw  themfelves  down 

at  n'  P.  Triii!  the  hatchway,  and  were  much  bruifed  -,  and  12  men  and 

Vac.   1785,  i  a  woman  died  of  their  bruifes,  and    from  abftinence  : 

T  R.   I  in   n 

'  That  on  the  23d  of  May,  there  was  a  general  infurxec- 

tion,  and  the  crew  were  from  imminent  neceflity,  obliged 
to  fire  upon  the  flaves,  and  attack  them  with  weapons  : 
That  feveral  flaves  took  to  the  fhip's  fides,  and  hung  down 
in  the  water,  by  the  chains  and  ropes  5  fome  for  about  a 
quarter  of  an  hour  :  That  feveral  were  killed  by  firing, 
feveral  wounded,  feveral  died  from  fwaliowing  fait  water, 
or  of  their  wounds,  or  from  bruifes  ;  fome  from  chagrin 
at  their  difappointment ;  fome  from  abftinence  >  fome 
from  fluxes  and  fevers  ;  in  all  to  the  amount  of  55,  who 
died  during  the  voyage. — The  underwriters  had  paid  for 
19,  who  were  either  killed  during  the  mutiny,  or  died  of 
their  wounds,  which  amounted  to  1 5  per  cent.  For  the 
plaintiff  it  was  contended  that,  though  the  reft  did  not 
actually  die  in  the  mutiny,  or  of  any  wounds  received 
at  that  time ;  yet,  as  they  had  all  died  in  confequenee  of 
the  mutiny,  the  underwriters  were  liable.  Another  con- 
sequential loft  was,  that  the  circumftance  of  the  mutiny 
had  fo  lefiened  the  value  of  the  flaves,  in  the  eftimation 
of  the  planters,  that  they  were  fold  for  1 7  1.  a  head  lefs 
than  they  would  otherwife  have  fetched. — Lord  Manf 
feld,  who  tried  the  caufe,  faid, — " I  think  the  under- 
writers not  anfwerable  for  the  lofs  of  the  market,  or  the 

price 
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price  of  it :  That  is  a  remote  confequencc,  and  not  within 
any  peril  infured  againft  by  the  policy.  The  queftion  for 
the  jury  will  be,  whether  any  of  thofe,  who  died  by  any 
other  means,  except  the  being  fired  upon,  or  in  confe- 
qucnce  of  the  wounds  and  bruifes  which  they  received 
during  the  ftruggle,  are  within  the  meaning  of  the  policy, 
which  infures  againft  damage  by  mutiny.  It  is  very  clear 
that  thofe  who  were  killed  by  the  firing,  or  died  in  con- 
fequence  of  their  bruifes  during  the  mutiny,  are  within 
the  policy  \  the  other  complicated  cafe  muft  be  left  to 
the  jury.  I  think,  clearly,  thofe  not  within  the  policy, 
who,  being  baffled  in  their  attempts,  in  defpair,  chofe  a 
mod 5  of  death,  by  fafting,  or  died  through  defpondency. 
That  is  not  a  mortality  by  mutiny,  but  the  reverfe ;  for 
it  is  by  the  failure  of  a  mutiny. — The  great  clais  are  fuch 
as  received  fome  hurt  by  the  mutiny,  but  not  mortal, 
and  died  afterwards  from  other  caufes  •,  as  thofe  who 
fwallowed  fait  water,  jumped  overboard,  &c. — This  is 
the  great  point." — -The  jury  found, — that  all  who  were 
killed,  or  died  of  their  wounds  or  bruifes,  which  they 
received  in  the  mutiny,  though  accompanied  with  other 
caufes,  were  to  be  paid  for  :  But,  that  all  who  had  died 
by  fwallowing  fait  water,  or  leaping  into  the  fea,  or  hang- 
ing upon  the  fides  of  the  fliip,  without  being  otherwife 
bruifed,  or  died  of  chagrin,  were  not  to  be  paid  for. 

So,  where  the  fhip  Fly  was   infured   from  Exeter   to    A  (hip  is  driven 
London*  againft  capture  only  ;  and  the  fhip  on  her  voyage    ^y    ftr</$    $f 

j   ■  u  1         r       •    j  1  a     r  t<  tvmtbef  on  aa 

was  driven  by  a  gale  of  wind  on  the  coaft  of  trance,  enemy's  coad, 
and  there  captured  by  the  enemy. — In  an  action  on  the    Mld  'hcrc  ,caP" 

1     1  %  r     1         1    r       •  tured     This  it 

policy  it  was  contended  on  the  part  or  the  defendant,  a  lofs  by  rap- 
that  this  was  a  lofs  by  the  perils  of  the  fea,  and  not  by  ***** aot  b7 thc 
capture.     But  Lord  Kenyony  who  tried  the  caufe,  held  that  fea. 

this  was  clearly  a  lofs  by  capture  ;    for  had  the  fhip  been         • 

driven  on  any  other  coalt  than  that  01  an  enemy,    ihe  at  N.  P.  iw, 

would  have  been  in  perfect  fafety.     The  jury,  under  this  %x%% 
direction,  found  a  verdidt  for  the  plaintiff. 

But  the  plaintiff  may  give  in  evidence  any  lofs   or  But  thc  .  .^ 

damage  which  is  an  immediate  confequence  of  the  acci-  **ff  *n*y  give 

dent  or  injury  alleged  in  the   declaration. — As   where  \J™  -^^J. 

it  was  averred  in  the  declaration,  that  the  fhip  fprung  ftcly  proceed 

a  teak  and  funk  in  the  river,  whereby  the  goods  were  caufc^cd^ 

fpoiled  :  the  declarations 
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ai  payment  of  fpoiled  :  And  the  evidence  was,  that  many  of  the  goods 
th  **fof  ^a^  were  fpoiled,  but  fome  were  faved.  The  queftion  was, 
▼erred  to  have  whether  the  plaintiff  might  give  in  evidence  the  expenfe 
thlf^^  rf  °ffa^vaZe^  though  not  particularly  ftated  in  the  declaration, 
the  fhip.  as  a  breach  of  the  policy. — Lord  Hardwicke  faid, — « I 

~  think  they  may  give  it  in  evidence ;  for  the  inference  is 
Ca.temp.ifar*  againft  all  accidents.  The  accident  laid  in  the  declara- 
3°*-  tion,  is,  that  the  fhip  funk  in  the  river :    It  goes  on  and 

fays,  that  by  reafon  thereof  the  goods  were  fpoiled.  This 
is  the  only  fpecial  damage  laid :   Yet  it  is  but  the  com- 
mon cafe  in  a  declaration  that  lays  fpecial  damage,  where 
the  plaintiff  may  give  in  evidence  any  damage  that  is 
within  his  caufe  of  a£tion  as  laid.     It  was  obje&e£  that 
.     fuch  a  breach  of  the  policy  fhould  be  laid  that  the  in- 
furer  may  have  notice  to  defend  it.     Now  it  is  fo  in  this 
cafe,  for  they  had  laid  the  accident,  which  is  fuflicient 
notice,  becaufe  fome  damage  muft  have  happened.** 
The  lob  mill       The  lofs  muft  appear  not  only  to  have  proceeded  from 
he  a  dir cA  and  ^  very  caufe  alleged  in  the  declaration,  but  alfo  to 

fequente  of  the  be  a  direft  and  immediate  confeqnence  of  the  accident 
taufc   alleged.  or  misfortune  which  has   happened  to  the  very  thing  in- 
jured*    Therefore  an  expenfe  which  is  incurred  in  con- 
fequence  of  the  accident  or  misfortune  ftated  in  the  dec- 
laration, but  which   is    not   incurred  in   repairing  the 
damage   occafioned  by  it,  cannot  be  given  in  evidence 
as  part  of  the  lofs  within  the  meaning  of  the  policy. 
Ware*      and       Thus,  where  a  (hip  was  infured,  «  At  and  from  Lon- 
proTifions  ex-  « don  to  Neivcaftle  .and   Marfeilles,  and  from  thence  to 
EjtrfX  "the  Wefi  Mies/— The   fhip,   in   diftrefs,  bore  away 
damage,  is  not  for  Minorca,  where  it  being  found  neceflary  to  repair  her, 
a  poiicr  wf  the  ^e  was  unav°idably  detained  there  a  confiderable  time. 
jfc/>.  — The  infured  brought  an  a&ion  on  the  policy,  to  re* 

FUttbtrvPooU    c°ver  the   extraordinary  wages  and  proviftons   expended 
at  N.  P.  after  during  this   detention. — But  Lord  Mansfield,  who  tried 

5  i  ?*.*      *  ^e  cau^e>   was  °^  °pini°n  that   fuch  a  demand  could 

never  be  allowed   as   a  charge   againft  the   infurer  on 

the  Jhip ;    and  a  verdift   was  accordingly  given  for  the 

defendant. 

Upon  a  pol-       So  where  an  infurance  was  made  "  on  Jhip  and  goods, 

icy    on   Jkif   « from  Offend  to  Dominique" — The  fhip  in  her  voyage 

ff  *7*»  thc  havin£ 

infured     can*  *******$ 
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having  met  with  bad  weather,  and  being  in  great  diftrefs,   not  recover  for 
the  crew  threatened  to  take  the  command  from  the  mafter,    J^gJ,  J™^ 
unlefs  he  would  make  for  the  firft  port.    The  mafter    rage,  during  a 
bore  away  for  Ferol  to  repair  the  (hip  ;  but  by  the  time   ££>  J^J  <£ 
the  repairs  were  finifhed,  the  crew  deferted  her.     He   tendon  by    » 
*hen  got.  another  crew,  and  at  the  moment  he  was  going     ofClgn  Powcc' 
to  fail,  the  Spanijb  governor  flopped  him,  and  after  de-   Eden  ▼.  P*U9 
taining  him  37  days,  difcharged  him,  and  he   proceeded   \^  '    '  x^s% 
on  his  voyage,  and  at  length  arrived  at  Dominique. — An    iW,54« 
a&ion  was  brought  on  the  policy  to  recover  the  lofs  in- 
curred  by  wages,  provijions,  and  demurrage,  during  the 
fhip's  detention  at  FeroL — On  the  part  of  the  under- 
writers it  was  contended  that  the  freight,  and  not  the 
fhip,  is  liable  for  this  lofs,  and  that  the  charge  of  de- 
murrage could  not  be  allowed  upon  this  policy. — Mr. 
JufUce  Butter,  who  tried  the  caufe,  was  of  this  opinion, 
and  nonfuited  the  plaintiff. 
So,  where  a  fbip  was  infured,  "  At  and  from  London   The     infercd 

*  to  Africa,  during  her  ftay  and  trade  there,  and  to  her   V*  tJ*J 

*  port  of  difcharge  in  the  Weft  Indies" — The  fhip  on  not  recoTerthe 
her  voyage  from  Africa  with  a  cargo  of  flaves  to  her  port  VLYoaic  °**V 
of  difcharge  in  the  Weft  Indies,  touched  at  Barbadoes  for  Ln  occaficn- 
the  purpofe  of  watering,  where  fhe  was  detained  a  con-  **  b*  iw1**" 
fiderable  time  by  an  embargo,  which  had  been  before  amUrp. 
laid  by  the  commander  in  chief  on  all  {hips  at  that  ifland.    „ 

The  captain  applied  for  leave  to  depart,  and  being  re-  Ew,  iT.K. 
fufed,  he  failed  without  leave,  but  was  purfued  by  a  floop  x*7' 
of  war,  and  after  a  flight  engagement,  brought  back,  and 
the  crew  diftributed  among  the  men  of  war.  The  em- 
bargo continued  from  the  18th  of  December,  till  the  27th 
of  January.  The  fmall  pox  broke  out  among  the  flaves 
on  the  22d  of  January.  In  confequence  of  all  this,  and 
for  want  of  mariners  to  navigate  the  (hip,  fhe  was  de- 
tained at  Barbadoes  above  two  months  after  the  embargo 
was  taken  off.  She  then  failed  to  Jamaica,  her  place 
of  difcharge. — An  action  was  brought  on  the  policy  to 
recover  the  amount  of  the  additional  wages  and  provijions 
occafioned  by  the  fhip's  detention  under  the  embargo. 
Mr*  Juftice  Butter,  who  tried  the  caufe,  was  of  opinion 
that  this  policy,  being  upon  the  body  of  the  fhip,  and 
the  average  lofs  thereon,  exclufive  of  the  charge  for  wages 

and 
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and  proviiions,  being  lefs  than  3  per  cent.,  the  plaintiff  was 
nonfuited. — Upon  a  motion  to  fet  afide  this  nonfuit, 
it  was  contended,  on  the  part  of  the  plaintiff,  J!r/t, 
that  this  lofs,  being  occafioned  by  the  embargo  for 
which  the  infured  might  have  abandoned,  and  recovered 
as  for  a  total  lofs,  he  might  recover  a  partial  lofs  to 
the  amount  of  the  damage  actually  fuftained ;  (a)  and 
fecondlj)  that  this  was  a  lofs  occafioned  by  the  barratry 
of  the  mafter,  by  his  refiftance  to  lawful  authority.— But 
the  court  determined  that  the  plaintiff  had  no  right  to 
recover  on  either  ground. — Lord  Mansfield '(aid, — «  There 
is  no  authority  to  £hew  that,  on  this  policy,  the  infured 
can  recover  for  fuch  a  lofs ;  but  it  is  contrary  to  the  con- 
ftant  practice.  On  a  policy  on  a  Jbip,  Jailor's  wages, 
or  provisions,  are  never  allowed  in  fettling  the  damages. 
The  infurance  is  on  the  body  of  the  (hip,  tackle,  and 
furniture,  not  on  the  voyage  or  crew.  Here  it  is  ad- 
.  mitted  that  no  damage  was  done  to  the  fhip,  tackle, 

or  furniture  ;    and  therefore  I  think  the  direction  was 
right,  and  that  the  plaintiff  ought  not  to  recover." — Mr; 
Juftice   Butter    faid, — "If  the  (hip  had   been  detained 
in  confequence  of  an  injury  which  flbe  had  received  in  a 
ftorm,  though  the  underwriters  muft  have  made  good  the 
damage;  yet  the  infured  could  not  have  claimed  the 
amount  of  wages  or  proviiions,  during  the  time  fpent  in 
repairing.     The  court  only  look  to  the  JubjeB  matter  of  the 
infurance*     Here  the  (hip  was  fafe ;  and  the  wages  and 
proviiions  are  no  part  of  the  thing  infured." 
Vet    a  flup's       Yet,  in  the  following  cafe,  which  is  not  eafily  recon- 
quered *aa  c^ea^^e  w*tn  tlie  tnree  foregoing  cafes,  it  was  the  opinion 
fart  oftbtjbp,   of  the  court  that  a  fhip's  proviiions  are  protected  by  the 
Ta  d^b  Pth"   P°^cy>   even   when  landed  on  a  Bank-Sau/  during  a  re- 
jwlicy.  pair  :  and  that  they  were  to  be  confidered  as  a  fart  of 

thejhip, 
A  (hip*i  prori-        An  infurance  was  made  on  a  China  (hip  ;  and,  in  the 
ions,  during  a      f    |  wor(js    «  On  the  tackle,    ordnance,   ammunition, 

repair,         are     •*  *  »  » 

landed    on    a   «  artillery,  and  furniture  of  the  {hip." — In  *n  afrion  on 

^i^nfum-  this  p°Iicy» [t  aPPeared  that  while  the  ^p  was  !ying off 

ed  by     fire :    Bank-Saul  I/land,  in  the  river  Canton,  it  became  neceflary 

The  underwfi*  ^ 

ten  onthefhip 


(a)  Vid.  Rotch  v.  Edie,  6 T.  R.  425,  fup.  439. 
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tt>  refit  her.  for  which  purpofe,  the  ftores  and  proVi-  in<i  Amitm* 
fions  were  taken  out  of  her,  and  put  into  a  warehoufe  *r*  liaDIC' 
called  a  Bank-Saul,  where  they  were  deftroyed  by  acci-  Br**gb*.1Vhti* 
dental  fire. — At  the  trial,  this  accident  was  confidered  £J£  *  T# 
as  if  it  had  happened  on  board  the  Jbipy  (a)  and  it  was 
admitted  that  the  policy  covered  all  the  articles  but  th£ 
provifions,  and  if  they  werfe  not  protected  by  the  policy, 
then  there  would  not  be  a  partial  lofs  of  3  per  cent* — On 
the  part  of  the  defendant  it  was  contended  that  the  pro* 
vifions,  which  were  merely  for  the  (hip's  crew,  were  not 
protected  by  a  policy  on  thejbip.  But  one  of  the  jury, 
obferving  that  it  had  been  determined  in  Lord  Mansfield9* 
time,  that  they  were  included  under  the  word  "jfom- 
"ture"  and  that  the  merchants  in  the  city  had  ever 
fince  acquiefced  in  this  decifion,  there  was  a  verdift  for 
the  plaintiff. — On  a  motion  for  a  new  trial,  the  above 
cafe  of  Robert/on  v.  Ewer  was  relifed  on  as  a  clear  au* 
thority,  to  {hew  that  the  (hip's  provisions  were  not  pro* 
tefted  by  a  policy  on  the  (hip ;  arid  that,  if  provifions 
were  included  in  the  terni  "  furniture,"  there  could  never 
be  a  total  lofs,  after  a  conAimption  of  any  part  of  thenu 
—The  court,  however,  were  unanimoufly  of  opinion  that 
the  underwriters  were  liable  for  the  expenft  of  the  pro* 
vifions  which  were  bought  to  replace  thofe  confumed 
by  the  fire,  which  was  an  accident  within  the  words  of 
the  policy — Lord  Kenyon  faid, — «  When  it  was  dated,  at 
the  trial,  that  provifions  were  included  in  the  word  'for* 
*  niturej  I  confefs  I  was  (oxhewhat  at  a  loft  to  know  to 
what  extent  the  underwriters  were  liable  on  words  fo  in- 
definite as  thefe  which  are  ufed.  If  the  pfOtifions  b* 
infured  as  part  of  the  out-fit  of  the  (hip,  and  they  were 
deftroyed  by  pne  of  the  perils  infured  againft,  there  is 
an  end  of  the  queftion ;  a  lofs  has  happened  within  the 
meaning  of  the  policy,  and  confequently  the  defendant 
is  liable.  But  it  was  faid  in  the  argument,  that  the  in-» 
ftant  any  of  the  provifions  were  confumed  on  board,  there 
could  not  be  a  total  lofs :  But  the  anfwer  is*  that  that 
conies  within  the  wear  and  tear  of  the  Jbip  »  and  it  might 

as 


^*> 


(a)    V&  Pe/Iyv*  Roy.  Ex.  Jfi  t  Bun  341,  ftp.  i8i< 


j  I 
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as^rell  be  faid*  that  if  a  mail  were  a  little  Injured,  there 

The     diftiflc-   cpu]  j  not  be  a  totaj  j0fs-     The  cafe  of  Robert/on  v.  Etver 
tions  made  be-  -  . 

twee*  this  cafe    is  clearly  diftinguifhable  from  the  prefent.     Here  the  pro- 

and    that    of  vifions  were  confumed  by  an  accidental  fire  on  board  the 

£wr.  *  (hip,  (for  the  ifland  and  the  ihip  were,  for  this  purpofe, 

the  fame,)  and  within  the  meaning  of  the  policy;   but, 

in  that  cafe,  they  were  confumed  by  the  negroes^  during 

the  detention  of  the  fhip."  (a) — Mr.  Juftice  Bullet  faid, 

«It  is  perfectly  clear  that,   in  every  inftance  where 

loffes  have  been  fettled,  the  proviiions  put  on  board  the 
vefiel,  when  (he  failed,  have  been  confidered  as  part  of 
thejbip.  The  value  of  the  ihip  alone  comprehends  the 
hull,  the  mafts,  the  tackle,  and  the  provifwru.  Then, 
if  the  proviiions  be  included  in  a  policy  on  the  (hip,  and 
all  the  proviiions  be  loft,  the  underwriters  muft  make 
good  the  whole  lofs,  whether  it  be  a  valued  or  an  open 
policy.  But  it  has  been  faid,  that  if  an  accident  happen 
after  fome  of  the  provisions  are  confumed,  the  under- 
writers are  entitled  to  a  deduction  to  the  amount  of  fneft 
proviiions :  I  will  anfwer  this,  as  the  argument  applies, 
firft,  to  a  valued,  and  then,  to  an  open  policy.  As  to 
the  firft  ;  from  the  nature  of  the  policy,  the  provifions 
are  not  infured  againft  all  events  ;  they  are  only  infured 
againft  particular  rifks.     Again,  there  is  nothing  from 

which 


(a)  According  to  the  report  of  Robert/on  v.  Etver%  Lord 
Mansfield  laid  it  down  as  a  general  rule,  not  reflrided 
to  any  particular  trade,  that  on  a  policy  on  a  Jblpj  bail- 
or's wages  or  provjfions  are  never  allowed  in  fettling  the  dam- 
ages ;  nor  was  it  ever  objected  in  that  cafe,  that  the  provi- 
fions  had  been  confutned  by  the  (laves.  Indeed,  it  is  not  like- 
ly that  fuch  an  objection  could  have  been  made ;  for  it  is  well 
known,  that  the  food  provided  for  the  flaves  is  part  of  the 
cargo,  and  very  different  from  that  which  is  provided  for  the 
ihip's  company ;  befides,  the  (hip's  company  muft  have  con- 
fumed a  part.  But,  be  this  as  it  may,  if  it  be  necedary,  in 
order  to  fupport  the  cafe  of  Robert/on  v.  £<wer>  to  fuppofe 
that  the  proviiions,  for  which  the  infured  wanted  to  charge 
the  underwriters,  were  confumed  by  tbcjlaves*  and  not  by  the 
crew,  then  the  cafes  of  Fletcher  v.  Poole,  and  Eden  v.  Poole* 
where  no  fuch  ground  could  be  alleged,  cannot  be  fuilainei 
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which  there  can  be  falvage  :  If  the  body  of  the  fhip,  and 
every  thing  on  board,  be  funk,  or  burned,  there  can  be 
no  falvage.     And,  in  the  cafe  of  an  open  policy,  the  in- 
jured muft  prove,  by  evidence,  what  was  the  value  of  the 
whole  ;  and  then  the  fame  reafons  apply  as  in  the  cafe  of 
a  valued  policy.     With  refpeft  to  the  cafe  of  Robert/in 
v.  Eiver >  I  thought  at  firft  that  it  applied  ftrongly  to  the 
prefent ;  and  if  I  ftill  entertained  the  fame   opinion,  I 
would  not,  on  account  of  any  ufage  to  the  contrary  among 
underwriters,  overturn  a  folemn  determination  of  this 
court :  But  that  cafe,  and  the  two  others   there  men- 
tioned,  are  clearly  diftinguiihable  from  the  prefent.     In 
all  thofe  cafes  the  infured  wifhejl  to  charge  the  under-* 
writers  with  the   amount  of  the    provifions  confumed, 
during  the  time  when  the  fhips  were  detained.     Of  thofe, 
therefore,  it  is  Efficient  to  fay,  that  an  infurance  is  on 
the  fhip  for  the  voyage  ;  but  during  a  detention,  the  ihip 
is  not  proceeding ;  and  therefore  the  underwriters  are  not 
liable,  (0)     This  cafe  alfo  differs  from  Robertfon  v.  Ewer 
in  another  circumftance :  There,  the  provifions  were  con- 
fumed  by  the  flaves  on  board,  and  not  by  the  fhip's  crew, 
and  the  flaves  are  confidered  as  a  part  of  the  cargo.     The 
words  of  Lord  Mansfield,  in  that  cafe,  muft  be  taken  with 
reference  to1  the   cafe  then  before  him.     He  was  then, 
fpeaking  of  a  charge  for  provifions  and  during  the  deten- 
tion of  the  fhip,  and  for  the  maintenance  of  the  flaves  ; 
and  he  (aid  ; — "  There  is  no  authority  to  fhew  tnat,  on 
w  this  policy,  the  infured  can  recover  for  fuch  a  lofs  ;  but 
*  it  is  contrary  to  the  conftant  praftice/'    Then  he  pro- 
ceeded to  fay  that,  on  a  policy  on  a  Ihip,  failor*s  wages 
or  provifions  are  never  allowed  in  fettling  the  damages. 
Now,  even  if  thofe  latter  words  be  taken  in  their  general 
fenfe,  and  not  confined  to  the  cafe  immediately  before 
the  court,  they  are  accurate  ;  for  provifions,  eo  nomine,  are 
not  taken  into  confideratiop. — If  the  captain  be  obliged, 

in 


(a)  There  muft  be  fome  miftake  of  the  reporter  in  this  place. 
It  cannot  be  fuppofed  that  the  learned  judge  ever  meant  ta 
fay,  that  while  a  fhip  is  detained,  (he  is  not  under  the  protec- 
tion of  the  policy, , 
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in  confequence  of  the  detention,  to  purchafe  other  ftores 

for  the  remainder  of  the  voyage,  the  underwriters  are  not 

anfwerable  for  thefe  $  but  only  for  thofe  which  were  on 

board  at  the  time  of  the  infurance,  fince  they  only  formed 

a  part  of  the  value  of  the  (hip. — The  ufage  of  merchants, 

as  to  the  conftru&on  of  thefe  inftruments,  (lands  uninv 

peached,  and  therefore  it  muft  prevail  in  this  cafe." 

When  the  e*-       By  the  law  of  France,  {a)   the  expenfe  of  wages,  and 

tod  proTUwu   provisions  of  the  feamen  during  a  detention,  are  reputed 

fliali  be  a  gen-    a  grofsf  or  general  average^  if  the  (hip  was  hired  by  the 

particular,  *tc-   month ;    but  if  hired  for    the  voyage f    this     expenfe  is 

f*K*-  borne  by  the  fhip  alone,  as  a  Ample  average. — Potbter  (b) 

gives    the  following  reafon  for  this  dUtinclion.      The 
wages  of  the  failors  being  included  in  the  freight,  when 
the  (hip  is  chartered  for  the  voyage,  the    owner,  who 
receives  freight  for  the  whole  voyage,  is  bound  to  (apply 
the  labour  of  the  failors  for  the  whole  time  of  the  voyage^ 
of  which  the  time  of  the  detention  makes  a  part. — On 
the  other  hand,  when  the  fhip  is  chartered  by  the  month, 
the  owner,  receiving   no  freight  during  the  detention, 
owes  no  fervice  of  the  failors  to  the  affreighter.    The 
affreighter,  therefore,  ought,  in  confideration,  of  the  ben* 
efit  he  derives  from  the  labour  of  the  failors,  to  pay  for  . 
their  labour  and  provulons  during  the  detention. 

Jut  the  ufage       But  $**  u%e  of  tra<*e  often  controls  the  general  con* 

of  trade  often  ftruftion  of  the  policy  ;  and  what  {hall  or  {hall  not  b» 

^™(haU  be  prote&ed  as  part  of  the  fhip  and  furniture  depends,  in 

deemed  part  of  fome  cafes,  on  the  ufage  of  a  particular  trade. 

whether    the  ^s»  w^ere  an  infurance  was  made,  in  the  ufual  form, 

fifliing    tackle  0n  a  fhip  employed  in  the  Green/and  fifhery  5  and,  in  an 

whale  rfifliery  aftion  on  the  policy,  the  queftion  was^rhether  the f/bing- 

be  included  in  tackle  was  included  in  the  infurance  on  t&ejbipf  furnitvrr, 

Sup,  °  defend!  &c.-JLord   Mansfiela\   who    tried   the    caufe,  faid  that 

on  the  ufage  of  there   was   no  doubt  but  that  the  boats,  and  rigging, 

L.  and  ftores,  belonging  to  the  fhip  were  included  ;    and  as 

H»/kiiu  v./»/Vi-  tp  ^  filing  ftores,  it  muft  depend  on  the  ufage  of  the 

G.  111.  B.  R.  trade. 

M8.  ^____ 


(a)  Qrd.  de  la  mar.  tit  ate  avaries,  art.  7*    Vid.  Emerifr 
torn.  1,  p.  J 39.— (*)  Tit.  des  cbartcs  partus,  n.  8^ 
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trade.  On  this,  there  was  contradictory  evidence.  The 
plaintiff,  however,  obtained  a  verdi&,  which  the  court 
afterwards  fet  afide,  and  granted  a  new  trial,  upon  the 
ground  that  the  evidence  of  the  ufage  was  principally  in 
favour  of  the  defendant. 

•  In  a  former  chapter  we  had  occafion  to  obferve  that  the  Tke  <*t**»\* 
captain's  clothes,  the  Jbifs  provtfions,  and  goods  lajbed  to  the  ^£mr  £nj 
decky  are  not  comprehended  under  the  general  denomina-  z~**  h^i  *• 
tion  of  w goods,  wares,  and  merchandizes"  in  the  policy  ;  within  a  policy 
and  that  the  infurer  is  not,  therefore,  liable  for  any  lofs  on/Mfr. 
on  thefe  articles  unlefs  they  be  fpecifically  named,  (a) 

Therefore,  where  an  attion  was  brought  on  a  policy   &#  ▼.  H*mter, 
on  goods,  the  property  of  the  captain,  for  fix  months,   J^^^jJ 
the  lofs  proved  was  chiefly  for  goods  lajbed  to  the  deck,  the   park  ao. ' 
captain's  clothes,  and  the  Jbifs  provifions.^^On  the  part 
of  the    defendant  it  was  proved  by  an  underwriter  and 
£  broker,  that  none  of  thefe  things  are  within  a  general 
policy  on  goods  ;  becaufe  the  rifk  is  greater,  as  to  goods    * 
lamed  on  deck,  than  on  other  goods ;  and  that  a  policy 
on  goods  generally,  means  "only  fuch  goods  as  are  mer- 
chantable, and  a  part  of  the  cargo.     They  alfo  fwore 
that  when  goods  like  the  prefent  are  meant  to  be  in- 
Cured,  they  are  always  infured  by  name,  and  the  pre- 
mium is   greater. — Lord  Mansfield  faid  he  thought  it 
confident  with  reafon,  and  underftood  the  ufage  to  be 
(b  ;  and  therefore  the  plaintiff  withdrew  a  juror,  the  pre- 
mium having  been  paid  into  court. 

In  an  adtion  on  a  policy  on  goods,  the  infured  cannot  The  infured  en 
recover  for  freight  pro  rata  itineris  paid  by  the  owner  of  '^j"8^.*?! 
the  goods  to  the  owner  of  the  (hip  ;  where  the  {hip  is  paid  pr9  rata 
captured  and  detained  by  a  foreign'  power,  and  after-  **'"""•  during 
wards  reftored. 

Thus  :   In  an  a£Uon  on  a  policy  of  infurance  on  goods,   Goods  are  in 
*  At  and  from  Nevis  to  Briftol,"  it  appeared  on  the  trial   fur?d'  *«*» 
that  the  imp  on  her  voyage  was  captured  by  the  French,   captured    and 
carried  into  Morlaix,  and  there  condemned.     Upon  an   %**•  but  ** 

*  lcntcncc  rcver* 

appeal  to  the  parliament  of  Paris,  this  fentence  was  re-   fed,  and   the 
yerfed,  and  the  fhip  and  cargo  were  decreed  to  be  re-  P^«dsorder- 

*  °  ed  to  be  paid  to 

ftored;    theownerKTh* 


r-»- 


(a)  Vid.  fup,  225. 
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freight /r»  ra-  ftored*  or  the  net  proceeds  thereof,  if  fold,  to  be  paid 
by 'tta'owner  t0  ^e  claimants.  The  fhip  and  cargo  having  been  fold 
of  the  goods,  is  before  this  fentence  was  obtained,  the  mooey,  after  de- 
for  which  tie  dueling  all  charges,  was  remitted  to  the  plaintiff*  who 
infurers  on  the  was  agent  for  the  owners  of  the  fhip,  the  owners  of  the 
blk.     arC         goods,  and  the  underwriters. — The   underwriters  paid 

^  charge  0f  the  fuit,  and  all  other  expenfes.    The 

rf"/fW,  Hil.  plaintiff  (the  common  agent)  paid  to  the  owners  of  the 
*5  o.  Hi.  B.R.  fhip,  freight  pro  rata  itineris  ;  and  the  queftkm  was,  whe- 
ther he  was  to  be  reimburfed  by  -the  owners  of  the  goods, 
pr  whether  this  was  a  lofs  within  the  policy,  for  which 
the  underwriters  were  liable.-— The  court,  after  time 
taken  to  deliberate,  were  unanimoufly  of  opinion,  that 
the  underwriters  were  not  liable  to  this  charge. — Lord 
Mansfield  .fa id, — "The  queftion  is,  whether  the  owner 
of  the  goods  can  charge  the  underwriters  with  this  item, 
which  was  paid  for  freight  pro  rata  itmms,  by  the  owvers 
of  the  goods  to  the  owners  of  the  (hip.  As  between  the 
owners  of  the  fhip,  and  the  owners  of  the  cargo,  in 
cafe  of  a  total  lofs,  no  freight  is  due  :  fiat,  as  between 
tl:em}  no  lofs  is  total,  where  part  of  the  property  is  foved, 
and  the  owner  takes  it  to  his  own  ufe.  Here  the  value 
of  the  goods  was  reftored  in  money,  which  is  the  fame 
as  the  goods  \  and  therefore  freight  was  certainly  doe 
pro  rata  itineris.  But,  as  between  the  infured  and  the 
underwriters  upon  the  cargo,  it  is  a  contract  of  indemnity, 
and  the  latter  have  nothing  to  do  with  the  freight.  The 
owner  of  the  fhip  has  a  lien  for  his  freight  ;  but  in  the 
The  underwri-   cafe  of  a  lofs,  really  total,  no  freight  is  due.     In  the  cafe 

are  in  no*eafe  of  a  1°^*  tota^  as  between  the  infurer  and  infured,  with 
liablefor/rtgA/.   felvage,  the   owner  may  either  take  the  part  faved  or 

abandon ;  but  in   neither  cafe  can  he  throw  the  freight 
upon  the  underwriters ;    becaufe  they  have  not  engaged 
to   indemnify  him  againft  it,  and  have  nothing  to  do 
with  it." 
If  ilra  plaintiff       jn  aflfUmpfit  the  plaintiff  recovers  damages  according 

•declare  upon  a  r  r  -  .  . 

total  loft*   he   to  the  evidence  pro  tantoy  and  therefore  he  is  not  obliged 

raL"alIo&0r    to  Prove  a11  thLe   damage  alleged  in  his  declaration.— 

Hence,  though   the  plaintiff  declare  as  for  a  total  iofi* 

he 
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he  may  recover  as  for  a  partial  lofs.~So>  if  he  declare   So  if  he  declare 

as  for  a  total  lofs  of  the  entire" thing  infured,  when  in  ^emlre  thaw! 
faft  he  was  only  owner  of,  or  inter efted  in  a  part  thereof,  when  he  »  own* 
and  the  lofibe  only  partial,  yet  he  (hall  recover  his  pro-  ^o^y*!**. 
portion  of  fuch  partial  lofs  to  part. 

Thus: — An  infurance   was  made  on   one  fourth  of  a   Upon  an  infur. 

ance    on     «m 

(hip;  and  the  infured  declared  exprefsly  as  for  a  total  lofs  fourth  of  a  fhip 
of  the  fhip ;  but  the  evidence  only  proved  a  partial  lofs;   p}**Dt*S  f  dc" 
nor  was  it  attempted  to  prove  a  total   one,  the  damage  total  u/sj   hut 
being  fo  fmall  that  it  might  have  been  repaired  for  50 1.   proT."  ^yha 
— It  was  objected  at  the  trial,  on  the  part  of  the   de-  (hall    recover 
fendant,  that  evidence  of  ar  partial  Iifs,  was  not  fuffi-  fa<*P»rtiallo6. 
cient  to  maintain  a   declaration    for  a  total  lofs,  and  it   Gar&ur      *. 
was  fuggefted  that  the  practice  was  contrary. — A  yer-   Croqfii*ut%B*r. 
dift,  however,   was  taken  as    for  a  partial  lofs,    fubjeft  *°4'  *     ,W9 
to  the  opinion  of  the  court  on  the  above  quefiion. — The 
court  were  clearly  of  opinion  with  the  plaintiff. — Lord 
Mansfield  faid, — "I  was  fatisfied  upon  principles,  pro- 
vided the  practice  did  not  interfere ;    but,  having  heard 
of  no  determination  in  fiipport  of  the   pra&ice  alleged, 
the  cafe  mufi  ftand  upon  principles ;  and,  upon  principles, 
it  is  clear  that  the  plaintiff  may,  upon  this  declaration, 
recover    as  for  a  partial   lofs.      This  is   an  action  of 
ajfumpfit*,  which  is  a  liberal  action  ;  and  the  plaintiff  may 
recover  lefs  than  his  declaration  would  fupport,  though 
not  more.,    There  are  two  grounds  of  the  plaintiff's  dec- 
laration ;  the  policy,  and  the  damage  to  the  fhip.     "Wheth- 
er  this  be   a  total  or  a  partial  lofs,  is  a  queftion  that 
goes  to  the  quantum  of  damages,  not  to  the  ground  of  the 
aBion.    The  ground  of  the  action  is  the  fame,   whether 
the  lofs  be  total  or  partial ;    both  are  perils  within  the 
policy.     As  to  the  defendant's  not  coming  prepared  to 
defend  a  partial  lofs  ;   this,   indeed,   would  be  an  objec- 
tion, if  it  were  true :    But  the  defendant  does,  in  truth, 
come  prepared  to  fhew,  either,  that  no  damage  had  hap- 
pened at  all ;  or,  at  leaft,  that  damage  had  not  happened 
to  the  extent  alleged. — Neither  could  the  defendant  have 
been  hurt  by  a  judgment  by  default ;    for  the  plaintiff 
could  not  have  recovered,  upon  the  writ  of  inquiry,  more 

damages 
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damages  than  he  could  prove  that  he  had  actually  fuf- 
fered.     If  this  objection  were  to  prevail,  it   would  in- 
troduce the  addition  of  unneceffary  counts  in  the  decla- 
ration.    In  an  ejectment  for  more,  the  plaintiff  may  re- 
cover lefs  5    It  is  every  day's  practice." — Mr.  Juftice  D** 
nifon  concurred,  and  faid, — "  In  an  action  for  damages, 
the  plaintiff  is  to  recover  according  to  his  prcof,  pro tanto  / 
but  he  is  not  obliged  to  prove  all  that  he  has  alleged. 
If  it  had  been  an  action  of  covenant  for  pulling  down 
a  houfe,  might  not  the  plaintiff  be  entitled  to  damages 
for  pulling  down  a  part  of  it  ?    This  is  no  variance  of  the 
evidence  from  the  declaration.    The  evidence  tends,  in 
a  certain  degree,  to  the  proof  of  what  is  alleged  in  the 
declaration.     Two  counts  would  have  been  unneceflaiy.* 
Ope  at  fevcral       So,  where  the  plaintiff  was  one  of  four  part  owners  of' 

Jufcip^mayin-  a  ^*P>  ^^  eack  "lfured  *he  freight  without  mentioning 
fore  the  freight  that  it  was  only  a  Jbare  of  jhe  freight  that  he  was  in-* 
S^2o^ng  terefted  in— The  plaintiff,  in  his  declaratwn,ftaced his 
whit  (hare  he  intereft  generally,  and  not  as  being  an  aliquot  part  of  the 
!Sd  he  my  dPJ  A"P— It  was  objected  on  the  part  of  the  defendant,  that 
dare  generally,  the  plaintiff  fhould  have  alleged  his  intereft  according 
corchng^tThit  to  ^c  truth,  and  not  in  that  general  form.  That  the 
intereft.  regifter  of  the  (hip,  which  was  produced,  was  conclnuve 

-  M  evidence  as  to  the  perfons  who  were  owners,  and  of 
n*///at  n.  V  their  refpective  (hares  j  and  the  regifter  {hewed  that  the 
L^'Vw"  plaintiff  was  only  owner  of  the  fourth  part. — Mr.  Juftice 

Buller,  who  tried  the  caufe,  held,  that  this  being  an  open 
r  policy,  (a)  the   plaintiff  might  recover  according  to  his 

intereft ;  and  he  had  a  verdict  accordingly. 
AfinUri  if  he       So,  if  the  plaintiff  prove  a  greater  intereft  than  he  al- 
tMereft  Uub  be  lege<*  *n  his  declaration,  this  fliall  not  preclude  him  from 
alleged.  recovering  to  the  extent  of  the  intereft  he  has  alleged. 

Pag*  v.Roger,,  Thus,  where  the  declaration  ftated  that  the  plaintiff 
•t  N.  P.  after  was  pofiefied  of  one  thitd  of  the  fhip  infured ;  and  it 
^j/7  s'         was  proved  that  he  had  purchafed  the  whole  at  one  period. 

There 


(a)  Had  it  been  a  valued foliey,  it  would  have  made  no  dif- 
ference in  this  cafe  ;  for  the  infiirer  may  dkpute  the  amount 
of  the  intereft  of  the  infured  if  it  be  over-valued,  as  well  in  aa 
faction  upon  a  valued  policy,  as  upon  an  open  one. 
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There  being  no  evidence  to  {hew  that  he  had  fince  parted 
with  any  (hare  of  it,  it  was  infifted  that  this  was  a  vari- 
ance.— But  Lord  Mansfield  held  that  this  was  fufHcient 
evidence  ;  for,  otnne  mo/us  continet  in  fe  minus  ;  and  over- 
ruled the  objection- 

By  the  preamble  to  the  fecond  fection  of  the  flat.  By  19  G.  IT.  c* 
19  G.  II.  0  32,  it  appears  that,  before  the  paffing  of  ^^ome 
that  aft,  if  an  obligor  in  any  bottomry  or  refpondentia    bankrupt    be- 

i_i  •/*■  t  r  '    r  i_  fore  a  lof?  hap* 

bond,  or  an  iniurcr  in  any  policy  or  insurance,  became    p^the  injured 
bankrupt  before  a  lofs  happened,  it  was  made  a  queftion    may  claim;  and 
whether  the  infured  in  fuch  policy,  or  the  obligee  in   ***c  ^  ^t 
luch  bond,  could  be  let  in  to  prove  his  debt,  or  to  re-   under  the  com- 
ceive  any  dividend  under  the  commiiTion  :     But  now,  by    ccivc  h'js  divj* 
hat  fection,  it  is  provided,  « That  fuch  obligee  or  infured    dend,  a*  if  the 
iliail  be  admitted  to  claim,  and  after  the  lofs  or  con-    ^„cd*  before 
tingency  fliali  have  happened,  to  prove,  his  debt,   and    thebankruptcy. 
to  receive  a  dividend  of  the  bankrupt's  eftate,  in  pro- 
portion to  the  other  creditors  ;    and  that  the  bankrupt 
fl*all  be  difcharged  from  the  debt  owing  from  him  on 
fiich  bond  or  policy,  in  like  manner  as  if  fuch  lofs  or 
contingency  had  happened,  and  the  money  had  been 
payable,  before  the  iffuing  of  the  commiifion.' 
As  the  words  of  the  above  preamble  refer  only  to  bot-   Thisftatwceex- 
tomry  contrafb,  and  infurances  on  fhip  and  goods   on    tcn<k  to  m.fur" 
board,  it  became  a  doubt  whether  it  extended  to  infur-     % 
ances  upon  lives,  though  the  words  of  the  enacting  part  are 
general  \   and  it  was  fuppofed  that  the  legiflature  could 
not  have  Had  infurance  upon  lives  in  contemplation,  be- 
caufe  the  ri(k  in  fuch  infurances  may  remain  unfettled 
for  many  years  : — But  it  has  been  determined  that  the 
general  words  of  the  enafting  part  are  not  reftrained  by 
the  preamble  ;  and  that  it  comprehends  all  infurances,  and  > 

cdnfequently  infurances  upon  lives,  (a) 

BOOK 


(a)  R.  Cox  v.  ho/lard,  B.  R.  Hjl.  24  G.  III.  Doug*  166.  n. 

Vid.  Pattifonx.  Banks,  Coivp,  540;  dndMasev.  Caddl,  Ctzvp* 

252. 
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BOOK    THE    SECOND. 


Of  Bottomry  and  Refpondentia. 

THIS  fubjeft  may  be  treated  under  the  following  dis- 
tribution ; 

1.  Of  the  nature  and  form  of  the  contract  ; 

2.  Of  the  parties  to  it  ; 

8.  Of  the  thing  hypothecated  ; 

4.  Of  the  principal  and  marine  intereft  \ 

5.  Of  the  perils  or  rifks  to  which  the  lender  is  liable  % 

6.  Whether  he  be  liable  to  general  average  ; 

7.  Whether  he  be  entitled  to  the  benefit  offalvage. 


CHAP.    I. 

Of  the  Nature  and  Form  of  this  Contrail. 

Bottomry  dc-        BOTTOMRY  is  a  contract  in  nature  of  a  mortgage  of 

a  {hip,  on  which  the  owner  borrows  money  to  enable  him 
to  fit  out  the  fhip,  or  to  purchafe  a  cargo  for  a  voyage 
propofed  ;  and  he  pledges  the  keel  or  bottom  of  the  fhip, 
pars  pro  toto9  as  a  fecurity  for  the  repayment  :  And  it  s 
ftipulated  that  if  the  fhip  fhould  be  loft,  in  the  conrfe  of 
the  voyage,  by  any  of  the  perils  enumerated  in  the  con- 
tract, the  lender  alfo  fhall  lofe  his  money ;  but  if  the  fhip 
fhould  arrive  in  fafety,  then  he  fhall  receive  back  his 
principal,  and  alfo  the  intereft  agreed  upon,  -which  isx 
generally  called  the  marine  intercfty  however  this  may 
exceed  the  legal  rate  of  intereft.  (a)    Not  only  the  fhip 

and 


(a)  Vid.  2  BL  Com.  458. 
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and  tackles  if  they  arrive  fafe,  but  alfo  the  perfon  of  the 
borrower,  is  liable  for  the  money  lent  and  the  marine 
intereft. 

When  the  loan  is  not  on  the  fhip,  but  on  goods  laden  Refpondentia. 
on  board,  which,  from  their  nature,  muft  be  fold  or  ex- 
changed in  the  courfe  of  the  voyage,  the  borrower's  per- 
fonal  refponfibility  is  then  the  principal  fecurity  for  the 
,  performance  of  the  contract,  which  is  therefore  called 
refpondentia.  [a)  In  this  confifts  the  principal  difference  Difference  be- 
between  bottomry  and  refpondentia.  The  one  is  a  loan  twecn  them. 
upon  the  fhip,  the  other  upon  the  goods.  In  the  former, 
the  (hip  and  tackle,  being  hypothecated,  are  liable,  as 
well  as  the  perfon  of  the  borrower  ;  in  the  latter,  the 
lender  has,  in  general,  only  the  perfonal  fecurity  of  f he 
borrower.  But  the  perfonal  refponfibility  of  the  bor- 
rower is  not  in  all  cafes,  the  only  fecurity  of  the  lender. 
Where  the  money  is  lent  for  the  outward  and  homeward 
voyage,  the  goods  of  the  borrower  on  board,  and  the  re- 
turns for  them,  whether  in  money,  or  in  other  goods 
purchafed  abroad  with  the  proceeds  of  them,  are  liable 
to  the  lender,  (b)  The  money  is  to  be  repaid  to  the 
lender,  with  the  marine  intereft,  upon  the  fafe  arrival 
of  the  fhip,  in  the  one  cafe,  and  of  the  goods,  in  the 
other.  In  all  other  refpeds,  thefe  contra&s  are  nearly 
the  fame,  and  are  governed  by  the  fame  principles. 

The  contraft  of  bottomry  is  called  by  the  French^  con-  Denomination. 
trot  de  fret  h  la  groffe  avanture,   or   contrat  a  la  groffe. 
In  Le  Guidon  (c)  it  is  called  bonurie,  and  Molloy  (d)  fays 
that  it  is  derived  from  bomerie  or  bodmerie%  a  Flemijb  word 
which  fignifies  the  keel  or  bottom  of  a  fhip. 

Though  it  is  extremely  probable,  as  we  have  already  In  nfe  among 
ihewn,  (e )  that  the  contract  of  infurance  was  unknown        -*•■*»«• 
among  the  ancients,  it  is  certain  that  the  Romans  were  well 
acquainted  with  that  of  bottomry,  or  rather  refpondentia, 
which  they  denominated  nauticum  fctnus  or  contrail  us  tra- 

jecltti* 

*  m      ■  11  ■  11  — — ^— — —  1  -^— — — — — 

(a)  t  BL  Com.  458.—^  Pothier%  h.  t.  n.  34.  Emcrig.  t. 
2>  p.  476,  561. — (c)  Ch.  18,— -(</)  De  jur.  nurit.  b.  2.  c.  1 1, 
j  12. — [e)  Sup.  5. 
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jeEtiti*  pecunia ;  and  it  is  treated  of  both  in  the  Digrjt 
Pecunia  trajtt*  an<i  the  Code,  de  nautko  fcenore.  They  called  the  fum  leot 
4  *""  pecunia  trajeclitia,  perhaps  becaufe  the  borrower  was  ufed 

to  take  the  money  on  board  with  him  in  fpecie,  in  order- 
to   employ  it  in   trade  in  the  courfe   of  the    voyage  \ 
for   fuch  was   probably  the  original  deftination  of  fiich 
loans  among  the  Romans,  who   exported  very  little  from 
Rome,  but  fent  money  from  thence  to  purchafe  the  mer- 
chandize which  the  immenfe  consumption  of  that  city 
demanded.     The  money  thus  lent  was  to  be  repaid,  if  the 
voyage  proved  fortunate,  with  a  ftipulated  intereft,  which 
was  called  periadi  pretium,   fometimes  ufura  maritimay  or 
ufura  nautica  ;     but  upon  this  condition,  that  if  the  (hip 
ihojild  be  loft  by  the  perils  of  the   fea,  in  the  courfe  0/ 
the-voyage  propoied,  the  lender  fhould  lofe  both  principal 
and  intereft. 

If  the  money       ^  ^e  money  was  fp*nt  in  the  place  where  it  was  lent, 
was  fpent  on    it  was  not  pecunia  trajeclitia.fa)     But  if  it  was  laid  out  in 

pecMnUtra't^t  tne  Purcfta^e  °f  goods,  which  were  embarked  at  the  rifle  of 
'*•  the  lender,  then  it  retained  its  quality  of  pecunia  trajetlitia. 

So  that,  with  the  Romans y  as  with  the  moderns,  it  was  of 
the  effence  of  this  contract  that  the  loan  fhould  be  expof- 
ed  to  the  perils  of  the  fea,  at  the  rifk  of  the  lender. 
whether    the        The  author  of  Le  Guidon  (b)  fays  that  there  is  but  little 
/17ui*hTmitZ  refemblance  between  the  contract  of  bottomry,  as  it  is  in 
rially  different   ufe  in  modern  Europe,  and  the  nauticum  faenus  of  the  Jk- 
em  bottomry/   mans.     But  upon  an  attentive  companion  of  the  one  with 

the  other,  it  will  appear  that  they  are  ftill  in  principle  the 

fame  ;   and  only  differ  in  the  forms  which  modern  regi*- 

lations  have  given  to  the  contract  now  in  ufe. 

How  bottomry        Bottomry  differs   very  materially  from  a  fimple  loan. 

fimple  kuiu       'n  a  ^oan>  tne  money  is  at  the  rifk  of  the  borrower,  and 

muft  be  paid  at  ail  events.     Incendium  are  alUno  mm  £ 
berat  debitor  cm.  (c)     But  in  bottomry,  the  money  is  at 

the 


(a)  Si  eodem  loci  confumatur,  non  erit  traje&itia,  (H  dc 
neut.  fain.  1.— (&)  Ch.  18,  art.  1. — («)  Cod.  L  11,  fi  cert, 
pet. 
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the  rifk  of  die  lender  during  the  voyage.  Upon  a  loan, 
only  the  legal  intereft  can  be  referred  :  Bat  upon  bot- 
tomry, any  intereft  may  be  legally  referved  which  the 
parties  agree  upon. 

The  analogy  between  this  contract  and  that  of  infur-   Analogy     b*. 
ance  is  much  ftronger.     In  the  one  the   lender,  in  the  JT^j  '^t- 
other  the  infurer,  is  liable  to  the  perils  of  the' fea;  the   mce. 
one  receives  the  marine  intereft,  the  other  the  premium, 
as  the  price  of  the  rifk,  which  varies  in  each  according  to 
the  length  and  danger  of  the  voyage.    The  lender  and 
the  infurer  are,  in  general,  expofed  to  the  fame  perils, 
which  have  the  fame  commencement  and  end.     The 
marine  intereft,  like  the  premium  of  infurance,  is  not 
due,  if  no  rifk  be  run,  though  this  be  prevented  by  the 
voluntary  aft  of  the  borrower.   - 

But  though  thefe  contracts  thus  far  agree,  they  differ  How  they  dif- 
eflentially  in  many  refpe&s.  In  bottomry,  the  lender  cr* 
furnifhes  the  borrower  with  the  money  to  purchafe  the 
goods  which  are  put  in  rilk ;  an  infurer,  on  the  con- 
trary, furniihes  nothing  of  the  fubject  matter  of  the  in- 
furance.— The  lender,  in  taking  on  himfelf  the  rifk  of 
the  goods,  does  not  contraft  any  obligation  to  the  bor- 
rower ;  a  lofs  by  the  perils  of  the  fea  does  not  make  him 
a  debtor  to  the  borrower,  but  only  prevents  the  bor- 
rower from  becoming  his  debtor:  Whereas,  upon  a 
lofs  happening,  the  infurer  becomes  a  debtor  to  the  in- 
fured to  the  amount  of  fuch  lofs,  not  exceeding  the  fum 
infured.  (a)— In  cafe  of  (hipwreck,  the  lender,  by  the 
general  law,  has  a  Hen  -on  the  effects  faved,  to  the  ex- 
tent of  the  fum  lent  and  the  marine  intereft,  to  the  exclu- 
fton  of  the  borrower ;  whereas  an  infured  has  an  intereft 
in  the  effects  faved,  in  common  with  the  infurer •,  fo  far  as 
he  was  uninfured.— The  lender  is  not  liable  for  particular 
average  ;  but  the  infurer  is  liable  for  this,  unlefs  he  be 
exempt  by  exprefs  ftipulation. — By  the  claufe,  free  of 
average,  infurers  may  be  exempted  from  general  average ; 
but,  in  a  cafe  where  the  lender  is  liable  by  law  to  gene- 
ral 


(")  PotbieT)  h.  t.  n.  6\ 
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ral  average,  fuch  a  claufe  would  be  illegal  and  void,  (a) 
If  the  voyage  be  divifible  into  feveral  diftinct  rifles,  the 
premium  of  infurance  may  be  apportioned  to  each,  and 
there  may  be  a  return  for  fuch  as  have  not  been  begun ; 
but,  in  bottomry,  if  the  rifle  be  once  commenced,  and  no 
lofs  happen,  the  marine  intereft  muft  be  paid  entire,  (b) 
The  utility  of  This  contract  is  of  great  utility  in  a  country  where  the 
tfcU  contrad.     perfons  engaged  in  trade  have  not  a  fufficient  capital  to  carry 

on  their  foreign  commerce,  by  inducing  thoie  unikilled 
in  trade  to  embark  their  money  in  it ,  and  thus  is  formed 
a  fort  of  partnerfhip  between  the  lender  and  the  bor- 
rower,  in  which  the  one  fuppiies  capital,  the  other  {kill 
and  experience  :   The  one  takes  upon  himielf  the  perils 
of  the  fea,  and  the  other  compenfates  him  by  a  /hare  of 
the  profits  of  the  adventure.      But,  except  in  this  re- 
fpeft,  this  contract  has  no  refembiance  to  a  regular  part- 
nerfhip, having  in  it  no  community  of  capital,  no  com- 
munity of  lofs.  (c) 
Not  now    in       Formerly  the  practice  of  borrowing  money  on  bot- 
tomry and  refpondentia  was  more  general  in  this  country 
than  it  is  at  prefent.     The  immenfe  capitals  now  en- 
gaged in  every  branch  of  commerce,  render  fuch  Joans 
unneceflary  j  and  money  is  now  feldom  borrowed  in  this 
manner,  but  by  the  matters   of  foreign  {hips  who  put 
into  our  ports  in  need  *  of  pecuniary  afiiftance  to  rent,  to 
pay  their  men,  to  purchafe  provisions,  &c.     Sometimes 
officers  and  others  belonging  to  {hips  engaged   in  long 
voyages,  who  have  the   liberty  of  trading  to  a  certain 
extent  with  the   profpeft  of  great  profit,   but  without 
capitals  of  their  own  to  employ  in  fuch  trade,  take  up 
money  on  refpondentia  to  make  their  inveftments :    But 
even  this,  as  I  am  informed,  is  now  not  very  frequently 
done  in  this  country. 

This 


(a)  Potf/irr,  h.  t.  n.  46  ;  Valin.  on  art.  16,  h.  t. ;  Emerig. 
t.  2,  p.  505. — (5)  Emerig.  t.  2,  p.  397. — (c)  Sav.  Did.  h.  t 
Cafarc£is>  difc.  7,  n.  2  ;  Emerig*  t.  2.  p.  394. 
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This  contrail,  which  muft  always  be  in  writing,  is  it  is  nfuaily 
fometimes  made  in  the  form  of  a  deed  poll,  called  a  f^J^  ^ 
bill  of  bottomry,  executed  by  the  borrower,  (a)  fome-  poll  or  a  bond, 
times  in  the  form  of  a  bond  or  obligation,  with  a  pen*  % 

ahy.  (£)  But  whatever  may  be  its  form,  it  muft  con- 
tain the  names  of  the  lender  and  the  borrower,  thofe  of 
the  (hip  and  the  mafter  •,  the  fum  lent,  with  the  ftipu- 
lated  marine  intereft;  the  voyage  propofed,  with  the 
duration  of  the  rifk  which  the  lender  is  to  run  :  It  muft 
{hew  whether  the  money  be  lent  on  the  fliip,  or  on  goods 
on  board,  or  on  both ;  and  every  other  ftipulation  and 
agreement  which  the  parties  may  think  proper  to  intro- 
duce into  the  contrail,  (c) 

It  13  eflential  to  this  contrail  that  the  marine  intereft  be   The  marine  in- 
exprefsly  referved  in  it.  (</)     Straccba,  [e)  indeed,  holds   ^c£tt*  £ 
that,  without  this,  the  law  would  look  upon  the  contrail  fenrcd  in  it. 
pnly  as  a  Ample  loan,  upon  which  the  lender  had  gratui- 
toufly  taken  upon  himfelf  the  perils  of  the  fea.     Emerigon, 
however,   holds  (/)  that  this  being  a  contrail  founded  in  ^^Xjjl 
good  faith,   equity  will  fupply  the  omiffions  occasioned   ply  the  omi£» 
by  miftake  or  inadvertence;  and  that,  as  the  lender  fub-   fi«no«"ut» 
jefts  himfelf  to  the  perils  of  the  fea1,  and  the  borrower 
reaps  the  fruits  of  the  adventure,  commutative  juftice  re- 
quires that  the  former  {hould  receive,  befide  the  legal  in- 
tereft of  his  money,  a  fatisfaftion  for  the  rifk  he  has  run. 


(a)  Vid.  Append.  No.  VI (I)  Vid.  Append.  |*o.  VII— 

(c)  Vid.  PtihuTt  h.  t.  n.  30 ;  Emerlg.  t.  2,  p.  402. — (d)  Po- 
ther, h.  t.  q.  19.— (<)  Introd.  n.  24. — (/)  T.  2,  p.  406. 
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CHAP.    n. 

Of  the  Parties  to  this  Contrail. 

who  may  lend       THE   parties  -to   the   contrail  of  bottomry  are  the 
on    bottomry,   lender  and  the  borrower.     Of  the  former,  it  is  (iiffident 

to  fay,  that  any  perfon,  who  is  in  a  capacity  to  contrail, 
may  lend  money  on  bottomry. 
Who  may  bor-       With  refpeft  to  the  borrower,  every  perfon  who  has  a 
«>w.  vefted  affignable  property  in  a  (hip  or  cargo,  may,  by  the 

general  law  of  merchants,  borrow  money  on  bottomry 

or  refpondentia  thereon,  to  the  extent  of  his  intereft. 

When  the  mi£  This  contrail  feems  originally  to  have  ari/en  from  the 

Dotheauie    the   Pra^ce  °^  Permitting  the  matter  of  a  (hip,  in  a  foreign 

Jbip.  country,  to  hypothecate  the  (hip,  in  cafes  of  neceffity, 

in  order  to  raife  money  to  refit,  (a)     And  it  is  eflential 
to  ,xhe  fafety  of  the '  (hip  and  the  fuccefe  of  the  voyage, 
that  the  matter,  in  the  abfence   of  the  owners,  fhouid 
have  this  power,  which  is,  indeed,  by  the  marine  law, 
implied  in  his  appointment,  (b) 
He  can  only        ^ut  as  t*ic  owners  are  prefumed  to  give  entire  auflior- 
do  this  in  the   ity  to  the  matter,   only  in  their  abfence,  and  for  fuch 
•wnert  °      *   a^l*rs  M  t^ic7  cannot  themfelves  conveniently  tranfalt, 

he  is  not  in  fall  matter  till  after  he  fets  fail.  Till  then, 
he  is  fubjell  to  their  orders,  and  they  have  the  power 
of  difmiffing  him  at  pleafure;  till  then,  therefore, 
he  can  tranfall  no  bufinefs  of  importance,  but  under 
their  immediate  directions,  (c)  Hence,'  if  the  matter 
borrow  money  on  bottomry  in  the  place  where  the  own- 
ers refide,  without  their  exprefs  authority,  it  can  only 
Yet  if  money  *&*&  *"s  own  intereft  on  board.  Yet,  it  is  faid  that, 
borrowed  if  the  money  thus  borrowed  be  beneficially  employed  in 

rCMrriSde0be    fappty^g  the  neceffities  of  the  fhip,  and  in  difcharge  of 
laid  out  on  the   the  owners,  they  are  liable  for  the  money  thus   laid 

etiP'  uaU^be   out*  (*0     ^ut  tms  lability  mutt  be  underftood  as  for  mon- 
feble  for  h.      ey  paid  for  their  ufe,  not  upon  the  contrail  of  bottomry. 

Even 


(a)  Vid.  2  Bl.  Com.  458.— (b)  Per  Holt,  C.  J.  in  Bernard 
v.  Bridgcman,  Hob.  1 2. — (c)  Confolato  del  mare,  ch.  2  36-— 
(d)  Vinmusy  ad.  ff.  de  exercit.  $  4,  p.  844. 
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Even  in  a  foreign  country,  and  in  the  abfence  of  the  ***"  ">  *  **• 
owners,  the  mafter  cannot  take  up  money  on  bottomry,   maflercanonly 
for  any  debt  of  his  own,  (a)  but  only  for  the  ufe  of  the   borrow  money 
fhip,  in  cafes  of  neceffity  ;     and  this  muft  appear  in  the  ecffityf  °  ""* 
written  contract,  otherwife  the  lender  will  neither  have   Au&  ^  mu^ 
a  litn  on  the  fhip,  nor  an  altion  againft  the  owners,   appew  in  tne 
The  mafter  in  fuch  cafe  would  be  alone  liable,  though 
it  ihould  appear  that  the  money  was  fpent  in  fupplying    , 
the  neceffities  of  the  fhip.  (0)      Hence  it  would  feem 
that  originally  the  lender  was  bound  to  fee  to  the  appli* 
cation  of  the  money  advanced  by  him,  and  that  he  was 
obliged  to  prove  this,  to  entitle  himfelf  to  recover  againft 
the  owners.      But,  as  the  law  now  ftands,  if  it  appear   ?nt  die  kn<k* 

u  not  bound  to 
that  the  money  has  been  fairly  and  regularly  lent  to  nip-  look  to  thcdoo 

ply  the  neceffities  of  the  fhip,  the  mifapplication  of  it  W1*"*"*  °* 
by  the  mafter  will  not  affe£fc  the  claim  of  the  lender, 
who  will  have  his  action  againft  the  owners  and  his  Hen 
on  the  fhip,  without  proving  that  the  money  was  prop- 
erly applied.  He  has  no  reafon  to  miftruft  the  mafter, 
whom  the  owners  have  employed.  But  if  he  be  an  accom- 
plice in  any  fraudulent  mifapplication  of  the  money, 
the  owners  may  impeach  the  contrail  upon  that 
ground,  (c) 

In  a  former  part  of  this  work,  (</)  it  was  {hewn  that  WheuW  mo*, 
no  Britifh  fubjedt  can  legally  trade  with  the  enemies  of  g^jy  \tMt  *& 
the  ftate  in  time  of  war  $     and  that  even  an  infurance  bottomry  to  m 
upon  fuch  trading  is  void.     It  was  alfo  fhewn  that  the  5  war.1* 
infurance  of  the  fhips  and  effefts  of  the  enemy  has,  on 
feveral  occafions,  been  prohibited  by  ftatute  ;    and  many 
arguments  and  authorities  have  been  adduced  to  prove 
that,  even  at  common  law,  fuch  infurances  are   illegal. 
It  is  needlefs  to  repeat  thofe  arguments  here,  every  one 
of  which  applies  with  equal,  if  not  greater,  force,  to 
prove  that  the  lending  of  money  to  the  enemy  upon  bot- 
tomry is  illegal,  if  not  highly  criminal. 

CHAP. 


{a)  MoUoy>  b.  2,  c.  2,  §  4.  Laws  of  Oler.  art.  1,  22.— 
(0)  ff.  de  exercit.  art.  7,  Finnius,  ad  id*  Emerig.  t.  2,  p.  434. 
— (i)  Loccett.  L  2,  c.  6.  xl  12.     Emerig.  V  2,  p.  441.— (</) 

Sup.  70. 

3— L 


640  Of  Bottomry  and  Refpondentia.       [TJook  1L 


CHAP.    m. 

Of  the  Thing  hypothecated. 

Money  may  be  IT  is  a  general  rule  that  money  may  be  lent  on  bottom- 
cTmay^bcinfu"  7  or  refpondentia,  on  whatever  may  be  the  fiibject  matter 
red.  of  infurance.     It  may  be  lent  on  the  body,  tackle,  furni- 

ture, and  provlfions  of  the  fhip,  or  upon  all,  or  any  part 
of  the  cargo  ;  or  upon  both  fhip  and  cargo,  (a) 
The  borrower        jjut  money  mav  be  borrowed  on  refpondentia  without 

may  cake    the  ...  mi      *_  1  r_ 

money  on  {ward  hypothecating  any  thing.  The  borrower  may,  and  fre- 
with  him.  quently  does,  take  the  money  on  board  with  him  in  fpe- 

cie,  in  order  that  he  may  employ  it  in  trade  in  the  courfe 

of  the  voyage ;    which,  as  has  been  already  obferved,  (i) 

was  probably  the  original  intention  of  fuch  loans. 

But  the  money,       But  it  is  of  the  effence  of  this  contract  that  the  money 

or  it«  cquiva-   jent^  or  fomethinp;  equivalent  to  it,  be  expofed  to  the 

lent  mult  bees*  .-,».-. 

pofedtothepe-  perils  of  the  fea,  at  the  rifk  of  the  lender.  And  the 
nl*  °^!£c  ka>  fame  reafons  of  policy  which  forbid  gaming  infurances 
lender.  equally  apply  to  wagers  in  the  form  of  bottomry  loans. 

If  the  borrower  has  no  effects  on  board  ;  or  having  feme, 
he  borrows  much  beyond  their  value,  and  agrees  to  pay  a 
high  marine  intereft,  this  will  afford  a  ftrong  ground  to 
fufpect  fraud,  and  that  the  voyage  will  have  an  unfor- 
tunate  end.      Cum  capitaneus,  ad  cambium  receperit  knp 
majorem  pecuni*  fummam  quam  fuerit  riftcum  fuper  nm 
exiftens,  prafumi  debet  Jiniftrum  fuiffe  dolofum.  (c) 
This    practice       Our  legiflature  long  fince  found  it  neceffary  to  reftrain 
reftrained    by   the  mifchiefs  refulting  from  this  practice,  and  therefore 
zx.  "       by  ftat.  16  C.  II.  c.  6,    re-enacted  and  made   perpetual 

by  the  itat.  22  C.  II.  c.  11,  §  12,  after   reciting  that, 

«  Whereas 


(a)  Potbier,  h.  t.  n.  9. — (b)  Sup.  634. — (c )  Cafaregis,  due. 
62,  n.  7 ;  Vid.  Le  Guidon,  ch.  19,  art.  10. 
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«  Whereas  it  often  happeneth  that  matters  and  mariners 
u  of  (hips  having  infured  or  taken  upon  botttomry,  greater 
«  fums  of  money  than  the  value  of  their,  adventure,  do 
« wilfully  caft  away,  burn,  or  otherwife  deftroy  the  fhip 
"under  their  charge,  to  the  merchants  and  owners 
"  great  lofs  •"  for  the  prevention  thereof  for  the  future, 
enacts,  ( That  if  any  captain,  mafter,   mariner,  or  other 

*  officer  belonging  to  any  fhip,   (hall  wilfully  caft  away, 

*  burn,  or  otherwife  deftroy  the  fhip  unto  which  he  be* 
Mongeth,  or  procure  the  fame  to  be  done,  he  fhall  fufier 
'  death  as  a  felon/ 

At  Leghorn  and  fome  other  parts  of  Italy,  where  gam-   Wagers,  Id  the 
ing  infurances  are  tolerated,  wagers  in  the  form  of  bot-   t^JL      c^£ 
tomry  contracts  are  alfo  allowed,  (a) — In   France,   it    was   tracH  arc  per- 
the  wife  policy  of  the  framers  of  the  famous  ordinance  of  part8  £  jJ5f 
1681,  to  prohibit  all  gaming  and  wagering  upon  the  events   They  are  P*?- 
of  the  maritime  adventure ;    and  therefore  they  did  not   France. 
only  forbid  all  gaming  infurances,  but  alfo  all  wagers  in 
the  form  of  bottomry  contracts*     It  is  therefore  provided 
(b)  that,  in  cafe  of  lofs,  the  borrower  upon  goods  fhall  not 
be  discharged  without  proving  that  he  had  goods  on  board 
at  the  time  of  the  lofs,  on  his  own  account,  to  the  amount 
of  the  fum  lent. 

In  England  \t  was  not  unufual,  before  the  flat.  19  G.  II.  And  this  fpe- 
c.  37,  for  perfons  to  borrow  money  on  the  voyage,  as  it  was  coming^oto 
called  ;  that  is,  where  the  borrower,  having  nothing,  ei-  nfe  in  England, 
ther  in  the  fhip  or  cargo  which  he  could  hypothecate,  ^  §95^»"as 
took  up  money  on  his  own  perfonal  credit,  and  on  the  that,  upon  Eafi 
credit  of  his  fureties,  if  he  had  any.  The  money  thus  bor-  ^em<mcy^ 
rowed  was  often  taken  on  board,  and  ufually  employed  in  only  be  lent 
fome  commercial  adventure  depending  on  the  fuccefs  of  JJJJ^  \£J£t 
the  voyage  •,  and  therefore  this  might  generally  be  confid*-  with  benefit  of 
ered  as  a  legitimate  loan  upon  refpondentia.  But  the  fpirit  lender!  *° 
of  gaming  having  availed  itfelf  of  this  form  of  contract  to 
cover  wagers,  particularly  in  long  voyages,  the  ftat.  19  G. 

II. 


(a)  Cafaregisy  difc.  14,  15 — (3)  Ord.  de  la  mar.  h.  t.  art. 
3,  14;  Vid*  Emcrig.  u  2,  p.  496,  500 ;  Valin,  on  art.  3,  14* 
h.  u 
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II.  c.  37,  after  prohibiting  insurances  without  intereft,  de- 
clares ($  5.)  'That  all  money  lent  on  bottomry  or  at  ret 
«  pondentia,  upon  any  (hip  or  (hips  belonging  to  any  of 
«  his  Majefty's  fubjeds,  bound  to  or  from  the  Eaft  Indies* 
'  {hall  be  lent  only  on  the  {hip,  or  upon  the  merchandizes 

*  on  board,  and  flball  be  fo  exprefled  in  the  condition  of 

*  die  bond ;  and  the  benefit  of  falvage  (hall  be  allowed 

*  to  the  lender,  who  alone  {hall  have  a  right  to  make  in- 
4  furance  on  the  money  ft>  lent ;  and  in  cafe  it  {hall  ap- 

<  pear  that  the  value  of  his  {hare  in  the  {hip,  or  the  effefis 

*  on  board,  does  not  amount  to  the  full  fum  or  Aims  he 
(  has  borrowed  as  aforefaid,  fuch  borrower  {hall  be  refpon- 
«  fible  to  the  lender  for  fo  much  of  the  money  borrowed 

*  as  he  has  not  laid  out  cm  the  {hip  ojr  merchandize  laden 

<  thereon,  with  lawful  intereft  for  the  fame,  in  the  propor- 

<  tion  the  money  laid  out  {hall  bear  to  the  whole  money 
« lent,  notwithftanding  the  {hip  or  merchandize  ihall  be 
« totally  loft/ 

It  is  faid  (a)  that,  as  Eqft  India  voyages  only  are  mention- 
ed in  this  aft,  and  that  as  expreffio  unius  eft  exclufio  akmius> 
tomry  loan,  be  it  follows  that  bottomry  loans,  where    the  borrower  has 
<n&Cgat  com-  nothing  on  board,  may  be  legally  made  in  all  other  cafes, 
mw  law.  as  at  common  law,  except  in  the  cafes  prohibited  by  the 

ftat.  7  G.  II.  c.  21,  $  2.  (b) 

It  is  certainly  not  a  little  Angular  that  the  fame  legisla- 
ture which  thought  it  neceflary  tQ  prohibit  inch  loans 
upon  Eqft  India  voyages,  {hould  not  have  thought  the 
fame  prohibition  equally  neceflary  in  all  other  caies. 
Tet,  I  cannot,,  in  this  cafe,  admit  the  application  of  the 
maxim,  expreffio  unius  eft  exclufio  alterius.  If,  indeed, 
the  maxim  were,  exclufio  unius  eft  recognitio  alteriuty  it 
foight  be  more  applicable.  But  fuch  a  maxim  would 
have  the  effeft  of  proving,  that  a  ftatute  which  OiouU 
be  made  to  reftrain  one  particular  abufo,  would  fan£tioa 
all  others  of  the  fame  nature ;    which  is  maoifeftly  ab* 

furd* 


Whether  a  wa- 
ger, in  the 
form  of  a  bot- 


(a)  Pari,  411. —{h)  Vid.  inf.  6^3. 
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find.  But,  be  this  as  it  may,  fuch  an  inference  is  not 
iiifficient  to  prove  that  a  fpecies  of  gaming  fo  mifchievous 
in  its  tendency  had  ever  been  fanftioned  by  the  common 
law.  Nothing  fhort  of  a  folemn  decifion  of  one  of  the 
fnpreme  courts  of  Weftnunfter*  could  give  to  fuch  doctrine 
the  ftamp  of  authority ;  and  I  believe  there  has  not  yet 
been  fuch  a  decifion. 

Many  Brttijb  f objects  having,  in  the  reign  of  George  I.,  Thcftat.  7  G.t 
fitted  out  fhips  and  clandeftinely  traded  to  the£j^  /»-  c  11,  prohibits 
dies  under  colour  of  foreign  commiffions,  the  ftat.  7  G.  I.  ^  ^  \>£^~m 
c  21,  §  2,  made  to  reftrain  thefe  practices,  and  to  protect  ry  on  foreign 
the  monopoly  of  the  Eaft  India  company,  amongft  other      *  **" 

regulations,  declares, '« That  all  contracts  and  agreements, 
4  ntfde  or  entered  into  by  any  of  his  majefty's  fubjects, 

*  or  any  perfon  or  perfons  in  truft  for  them,  for  the  loan 
<  of  any  money  by  way  of  bottomry,  on  any  (hip  or  fhips 
'  in  the  fervice  of  foreigners,  and  bound  to,  or  defigned 

*  to  trade  in,  the  Eaft  Indies,  {hall  be  void.' 

It  is  faid  (a)  that  this  act  does  not  mean  to  prevent  ^J?*?**.  ^J 
the  king's  fubjects  from  lending  money  on  bottomry  on  lending  of  mo- 
fbreign  lhips,  trading  to  their   own  fettlements  in  the   »eyt°faidgn* 

0  *  °  er»  trading  to 

Eaft  Indies ;  and  it  muft  be  owned  that,  from  the  pre-  their  own  ret- 
ainable to  the  act,-  it  would  feem  that  it  had  only  in  view  t|cmcnt» »  <&• 
to  reftrain  the  illegal  commerce  of  Britifh  fubjects  with 
the  Eaft  Indies*  without  any  reference  to  that  of  foreign* 
ers  $  yet  the  above  claufe  exprefsly,  and  in  the  moil  un- 
qualified terms,  reftrains  the  lending  of  money  on  bot- 
tomry on  any  fhip  or  fhips  in  the  fervice  of  foreigners,  (b) 
Whether  a  fhip,  the  property  of  Britijb  fubjects,  fitted 
out  by  them,  and  laden  with  their  merchandize,  can  be 
faid  to  be  in  the  fervice  of  foreigners*  merely  becaufe  fhe 
IB  furnifhed  with  a  commiffion.firom  a  foreign  ftate,  is  * 
queftion  upon  which  there  has  not  been  yet  any  judicial 
decifion. 

In  the  year  1789,  an  action  was  brought  in  the  court  it  would  feem 
of  Common  Pleas,  on  a  refpondentia  bond,  executed  by  £££  kJJSSr 
the  defendant,  an  American*  to  fecure  the  payment  of  a   money  lent  by  • 

carco    **>«**. 
ow     upon  goods  oa 

*  ,  board  an  Ame- 

rican Ibip,  oa  • 

(a)  Part,  412. — (0)  Vid.  fup,  631. 
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CHAP.    IV. 

Of  the  Principal j  and  Marine  Inter eji. 

of  whit  the       TO  conftitute  this  contract,    one   party    mail   lend 
ton  may  coo-  t^e  other  a  fum  0f  money  upon    the  ufual  conditions* 
Not  that  this  contract  could  only  be  made  upon  a  loan  of 
money  \    for,  as  a  loan,   it  may  confift,   according   to 
the  Roman   law,   of  all  thofe  things  que  pondere>  numero+ 
tt  menfurA  con/tant,  it  qua  ufu  confumuntur.  (a)     In   prac- 
tice, however,  fuch   loans  are  fcarcely  ever  made  but 
in  money.  (b)     Emerigon,  indeed,  mentions  an   inihmce 
of  a  loan  of  fix   dozen  of  Morocco  fkins,  which  were 
lent  on  refpondentiaf  and  a  fecurity  given  for  the  fum 
at  which  they  were  valued,  with  marine  intereft  at  cent. 
per  cent,  (c) 
The  principle       Bottomry,  as  has  been  already  obferved,  differs  from  a 
upon     which   £jmpjc  \02n  -m  ^s  tjiat  jn  the  latter,  the  borrower  takes 

marine  intereft  *  *  *  ' 

fc  allowable.      the  rifle  upon  himfelf,  and  mult  repay  the  money  at  all 

events  ;  whereas  the  lender  on  bottomry  takes  on  himfelf 
%  the  rifle  arifing  from  the  dangers  of  the  fea,  and  is  only  to 
be  repaid  in  the  event  of  a  fafe  arrival.  He  may  there- 
fore legally  ftipulate  that,  in  the  event  of  a  fafe  arrival, 
he  ihall  be  paid,  befide  the  fum  lent,  not  only  a  compen- 
fation  for  the  ufe  of  his  money,  but  alfo  the  price  of  the 
rifk.  And  it  is  impoffible  to  fix  any  rule  by  which  this 
can  be  precifely  afcertained,  it  muft  in  all  cafes  be  fettled 
by  the  agreement  of  the  parties,  (d)  Trajeclitia  ptcuniay 
propter  periculum  creditoris  ;  quamdiu  navigat  now  infinites 
ufuras  recipere  potefi.  (e)  Juftinianj  however,  after  prohib- 
iting the  centeftma  (which  was  one  per  cent,  per  month,  or 

twelve 


(a)  ff.  1.  2,  de  reb.  cred.  §  1  •—-(£)  Poth\er%  h.  t.  n.  8.— 
(r)  Emerig.  t.  2,  p.  412. — (</)  Vid.  Potbier,  h.  L  n.  2*— 
(e)  Paul.  fent.  3,  11,  14. 
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it  permitted  by  the  French  law  ta  borrow  money  jyn  bot- 
tomry on  the  profits  expe&ed  upon  goods,  becaufe  profit 
is  uncertain,  and  has  no  phyfical  or  fubftantial  exiftence 
on  board,  (a) 

Seamen  may  undoubtedly  borrow  money  on  any  goods  Seamen     ma* 
they  may  have  on  board ;   becaufe,  as  far  as  relates  tafuch    ^  Jjjcir  _JJ 
goods,  they  are  in  the  fame  fituation  as  thofeof  any  other   on  board;  but 
ihipper.     As  to  their  wages,  the  fame  reafons  of  policy,    y^™ 
drawn  from  the  neceflity  of  interefting  them  in  the  pref- 
ervation  of  the  fhip,  which  prohibit  their  being  infured, 
equally  forbid  their  borrowing  money  on  them,  (b) 

Whether  money  may  be  lent  on  a  (hip  or  goods  al-  Whether  mon- 
ready  expofed  to  the  perils  of  the  fea,  is  a  quefKon  JJ^IMp^r 
upon  which  fame  learned  men  have  differed. — Vaiin  (c)  goods  already 
holds,  that  it  makes  no  difference  whether  the  loan  be  m 
made  before  the  fhip's  departure  or  afterwards  5  becaufe, 
fays  he,  the  prefumption  is,  either  that  the  money 
has  been  ufefully  employed  in  the  things  put  in  rifk, 
or  in  paying  what  was  due  on  that  account. — Emeri* 
gon,  (d)  on  the  contrary,  fuppofes  that  the  original  idea 
of  bottomry  w,as,  that  the  money  borrowed  fhould  be 
beftowed  on  the  fhip,  or  vefted  in  goods  for  exporta- 
tion }  (e)  and  that,  upon  this  principle,  this  fpecies  of 
loan  has  been  permitted  and  encouraged :  But  that,  as 
foon  as  the  fhip  fets  fail,  the  motive  to  this  ceafes  y  and 
a  loan,  after  the  fhip's  departure,  could  not  be  faid  to 
have  purchased  the  goods  already  expofed  to  the  perils 
of  the  fea. — This  is  plaufible,  but  Faiitts  reafoning  feems 
the  moft  fatisfadory. 

CHAP. 


(a)  Ord.  de  la  mar.  h.  t.  art.  4*  Pothiery  h.  t.  n.  14.  Erne- 
rig.  t.  2,  p.  480.  Vid.  fup.  78.  Vid.  BynL  quaeft.  jur.  priv. 
lib.  4,  c.  5,  in  which  he  cites  a  decifion  of  the  fenate  of  Rotter- 
dam, to  (hew  that  lucrum  quod  fperatur,  per  leges  nauticas,  affeeu- 
rari  non  pojfe. — {b)  Emerig.  t.  2,  p.  480. — (c)  On  art.  16,  tit. 
delafai/ie,  c  1,  p.  346. — (d)  Tom.  1,  p.  484. — (e)  Trajecli- 
tia  ea  pecunia  efl  quse  trans  mare  vehitur : — Sed  videndum  an 
merces  ex  ea  pecunia  comparator,  in  ea  caufa  habeantur  ;  et 
intereft,  utrum  etiam  ipfae,  pertculo  creditoris,  navigent ;  tunc 
cnim  trajectitia  pecunia  fit.  ff,  de  naut.  fen.  1. 
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menced;    and  the  borrower,   like    the    infur&l,  may, 
at  his  pleafure,  by  giving  up  the  voyage  propofed,   or 
by  not  fhipping  the  goods  on  which  the  money  was 
lent,  prevent  its  ever  taking  effecT.     For,  however  it  may 
have  happened,  that  the  rifle  was  never  commenced,  it 
is  fufficient  that  this  has  happened,  to  turn  the  contract 
into  a  fimple  loan,  at  common  intereft.    The  marine  in- 
tereft can  only  be  due  in  refpeft  of  the  principal  having 
been  actually  put  in  rifle  ;  nothing  elfe  can  give  the  lea- 
der a  legal  claim  to  it.     And  this  is  fo,  even  where  the 
borrower  covenants  to  perform  the  voyage  mentioned  in 
the  contract  within  a  limited  time,  (a) 
Dt  Guilder  ▼.       Therefore,  where  the  borrower  was  bound,  in  confid- 
Dt  Petfter,    i   eration  of  4001.,  the  fum  lent,  to  perform  the  voyage 
"**     \         mentioned  in  the  bond,  within  fix  months  -,    and  alfo,  at 
the  expiration  of  that  time,  to  pay  the  4001.  and  401. 
premium,  in  cafe  the  veflel  arrived  fafe ;  and  it  happened 
that  the  (hip  never   failed  on  the  voyage,  whereby  the 
bond  became  forfeited. — The  borrower  brought  his  bill 
in  equity  to  be  relieved ;  and  it  was  there  decreed,  that, 
as  there  had  been  no  hazard  of  lofing  the  principal,  the 
lender  tnuft  give  up  the  premium,  and  be  content  with 
his  principal  and  ordinary  intereft. 
What    allow-       To  the  fimple  intereft  payable,  in  fuch  cafes,  on  the  fum 

ELSft  t£  borrowed>  Valin>  (*)  by  analogy  to  the  practice  in  cafes  of 
lender,  where  infurance,  holds  that  one  half/*rr*/tf.  upon  the  marine  in- 
not  been  com*  tcre*»  ought  to  be  paid  by  the  borrower  who  has  failed 
meaccd.  in  the  contract,  in  cafe  the  lender  has  infured  his  princi- 

pal.— Emerigon  (c)  approves  this  ;  but  adds,  that  if  the 
borrower  be  not  in  fault,  it  will  be  fufficient  to  repay  the 
fum  lent,  with  the  ordinary  intereft.  To  me  it  feemsbut 
reafonable  that  the  lender  fhould,  in  every  fuch  cafe*  re- 
ceive not  only  his  principal  and  intereft,  but  alfo  one  half 
per  cent,  upon  the  marine  intereft,  and  all  charges  of  in- 
furance. 

In 


(a)  Pothier,  h.  t  n.  38,  39  ;  Vatin  on  art.  15,  h.  t.  ; 
t.  2,  p.  494. — (b)    On  art.  15,  h.  t.— (c)  Tom.  2,  p.  4961 
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In  general,  as  foon  as  the  rifle  ceafes,  {difcuffo  pericuJoy)  When  the  rife 
either  by  the  flip's  fafe  arrival,  the  expiration  of  the  J^f*  ^"^ 
term,  or  any  other  event,  the  marine  intereft  ceafes,  and  ceafei. 
the  debt  becomes  abfolute.     From  that  time,  if  the  bor- 
rower delays  payment,  it  bears  only  ordinary  intereft.  (a) 

If  the  contract  be  for  a  certain  number  of  months,  When  the  time 
either  at  a  fpecific  fum,  or  at  fo  much  per  month,  and  faxuMif1   J* 
fo  at  that  rate,  for  any  longer  time,  not  exceeding  a  fixed   rifle  and    the 
period ;  and  the  voyage  be  performed  within  the  period   JJjJJ^J'iJ^ 
firft  limited,  the  marine  intereft  for  the  whole  of  that  the  time,  tho* 
period,   will  neverthelefs  be  due :   But  if  it  exceed  the  ^™£^  ** 
latter  period,  the  rifk  of  the  lender  will  ceafe,  and  the 
debt  become  abfolute,  though  the  voyage  fhould  not  be 
ended.     Pofi  diem  prejUtutam,  et  conditionem  impfetam,  peri- 
culum  ejje  creditoris  definet*  (b) 

And  this  holds,  even  where  the  fhip  has  been  prevented  And  the  rilk 
by  inevitable  accident,  from  performing  her  voyage  within  wmtc^afct  the? 
the  time  limited. — As  where  money  was  lent  on  bot-  the  flup  wat 
tomry,  with  a  condition,  that  if  the  fhip,  which  was  £^J2bfc  %£• 
bound  to  the  Eaft  Indies,  fhould  return  to  London  within  cident  fr<yn 
36  months,  or  if  fhe  fhould  not  return  within  that  time,  ^ST^Shfa' 
and  fhould  not  be  taken  or  loft  within  that  time,  the  the  time  limit- 
money   to  be  paid,  &c.       The  Jbip  was  detained  at  Surat  c    ^ _ 

in  India,  by  an  embargo  laid  by  the  Mogul,  till  after  the  Ingkdrw  v. 
36  months  were  elapfed,  and  in  her  return  home  was  taken  ;  \v'r'o  4  **'** 
(6  that  the  bond  was  forfeited.  But  there  J>eing  no  fault 
in  the  xnafter,  and  the  voyage  being  thus  delayed  by  in- 
evitable accident,  the  borrrower  brought  his  bill  to  be 
relieved  againft  the  penalty  of  the  bond. — But  Lord  Har- 
court,  Ch.  faid, — "  I  cannot  relieve  in  this  cafe,  againft 
the  exprefs  agreement  of  the  parties* — If  the  lender  has 
infured  this  moQey  upon  the  fhip,  the  borrower  fhall 
have  the  benefit  of  the  infurance,  upon  allowing  the 
lender  the  charges  of  the  infurance,  and  paying  him  the 
money  in  three  months/' 

Emerigon 

(a)  ff.  de  naufc  fen.  4. — (£)  ff.  ut.  fup. 
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If  the  marine        Emerigon  puts  a  cafe,  wnere  it  is  ftipulated  that    12  per 

g?^dft  to*  £   cenU  flia11  be  Paid  for  thc  fcft  fi*  months  >  and  tkit  this 
paid  for     the    fhall  be  payable,  though  the  Jhip  Jboutd  be  afterwards  loft* 

f^ughm0mt>,c    And  he  feems  t0  be  of  °Pinion  that>  # the  AiP  be   Io<* 
Jhip  ihould  be   after  the  fix  months,  the  lender  is  not  entitled  to  the 

^be^^S  flx  m°nthsr  intereft.— He  fays  that  if  the  borrower  had 
cNiftng.  remitttd  the  intereft  for  the  firft  fix  months,  the  lender 

:  might  fairly  receive  it ;  but  that,  if  he  fhould  not,  from 
the  profits  of  his  trade,  have  been  enabled  to  do  this, 
he  would  be   difcharged  from  all    obligation,  (a) — This 
diftinftion  is  founded  on  principles  much  too  vague  and 
indefinite  to  be  received  as  law.     With  us,  the  contract 
would   not  be  ufurious,  becaufe  the  fum  Tent  would  be 
put   in  hazard  ;  and  being   legal,  it  would  be  binding 
upon  the  borrower,  whatever  might  be  the  ultimate  fuc- 
cefs  of  the  adventure.     In  fuch  a  cafe,  the  firft  fix  months 
would  be  considered  as  a  diftincl  rifk. 
Common  iirtcr*       If,  when  the  fea-rrflc  is  ended,  the  borrower  delays 
run    ^n^the    payment,  the  common  intereft  begins  to  run,  ipfi  jure, 
principal,     as    without  any  demand.     Difcuflb  pericuh  majas  leritimd  ufitrd 
tlvv  tion  debebitur.  (b)     But  this  intereft  runs  only  on  the  prin- 

cipal, not  on  the  marine  intereft  $   for  this  would  be  in- 
tereft upon  intereft  :  Accejfio  accejjionis  non  eft,  (cj 

CHAP. 


(a)  Emerig.  t.  a,  p.  5*8. — (b)  ff.  de  naut.  fflcn.4. — (c)  JV 
tbier,  h.  t.U.  5 1  ;  Emerig.  f»  2,  p.  414. 
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CHAP.     V. 


Of  the  Perils  or  Rifks  to  which  the  Lender  is  liable* 

IT   19  eflential  to    this  contract,  not  only  that  the   it  it  tflentul  t* 
money  be  lent  on  a  fhip  or  goods,  but  likewife  that  thefe   Jjj£  ^^^ 
be  expofed  to  the  perils  of  the  fea,  at  the  rifk  of  the   run  thefcwiik. 
lender )  that  is,  that  the  repayment  of  the  fum  lent,  and 
the  marine  intereft,  fhall  depend  on  the  fafe  arrival  of  the 
fhip.  (a)    The  perils   of  the  fea,  in  a  large  fenfe,  com- 
prehend all  thofe  accidents  and  misfortunes  to  which  (hips 
at  fea  are  expofed,  and  which  no  human  forefight  or 
precaution  can  avert  or  refift ;    Vis  divina,  que  pracavtri, 
&  cui  rejtftiy  non  pot  eft.    This  idea  feems  to  be  very  fully  The  perils  are 
exprefled  in  the  ufual  terms  of  our  bottomry  and  refpon-  J^Sta^ 
dentia  contracts ;  by  which   it  is  provided  that,  ( if  in 
*thi  courfe  of  the  voyage ',  and  within  the  time  prefer  ibed,  an 

*  utter  hfs  of  the  Jbip,  byjiref  enemiet9  men  of  war,  or  any 

*  other  cafualtiesyjhall  unavoidably  happen j  the  bond  (hall 
be  void,  and  the  borrower  difcharged.  So  that  the  per- 
ils to  which  the  lender  is  expofed,  are  nearly  the  fame 
as  thofe  to  which  the  underwriters  upon  a  policy  of  in- 
fiirance  are  liable.  (b) 

Though  a  lofs  by  pirates  is  not  ufually  exprefled  in   A  lofs  by  pi. 
bottomry  or  refpondentia  fecurities  ;  yet  this  a  rifk  with-   1^£m^ 
in  the  meaning  of  the  words ;   piracy  being  one  of  the 
casualties  to  which  fhips  at  fea  are  liable,  (r) 

But 


(a)  Pothitr,  h.  t.  n.  16,  38. — (b)  Vid.  Le  Guidon,  ch.  18, 
art.  2.  Valin  on  art.  11,  h.  t.  and  on  art.  6,  tit.  da  affur- 
ances ;  Potkier,  h.  t.  n.  16.  Vid.  fup.  416. — (c)  R.  in  Bar- 
ton v.  WolTtfordi  Comb.  $6.  But  this  was  not  a  queftion  upon 
a  bottomry  contraft,  as  has  been  fuppofed.  Park  421.  It 
axofe  in  an  altion  on  a  bill  of  lading,  to  which  the  defendant 

pleaded 


j 
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Nothing  fhort  But  whatever  may  be  the  perils  to  which  the  lender 
waia^ctJJc  kUable,  nothing  fhort  of  a  total  lofs  will  difcharge  the 
the  borrower,  borrower.    The  obligation  remains,  however  the  goods 

may  be  damaged  by  the  perils  of  the  fea.  Nor  is  there 
any  deduction  on  account  of  fuch  damage  •,  for  the  lender 
is  not  bound  to  contribute  to  Ample  average  or  partic- 
ular damage,  unlefs  by  exprefs  agreement.  In  this 
refpeft,  the  lender  on  bottomry  is  in  a  better  fituatioa 
than  an  infurer,  who  is  obliged  to  indemnify  the  infured, 
to  the  extent  of  the  fum  infured,  from  all  damage  ariiing 
from  any  of  the  perils  infured  againft,  A  capture,  there- 
fore, to  have  the  effect  of  difcharging  the  borrower,  muft 
be  fuch  a  taking  and  detention  as  would  amount  to  a. 
total  lofs  in  a  cafe  of  infurance :  A  mere  temporary  de- 
tention will  not  difcharge  the  borrower,  unlefs  the  voyage 
be  thereby  loft. 
A  fliip  is  tap        Thus : — An  action  was  brought  on  a  bottomry  bond, 

tatocd^for^a  °°  a  vo7*8e  from  ***•  ^HP*  to'Wrw  Tork ;  and  the  con- 
month,  recap-  dition  of  the  bond  was,  that  if,  upon  the  (hip's  arrival  at 
tured  and  car-   New  yr^  the  defendant  fhould  pay  the  plaintiff  the  fum 

ncd  to  a  port  . 

out    of    the  lent,  with  the  ftipulated  intereft  \  or  if  the  fhip  fhould  be 

™u*c  **£  loft,  taken  by  the  enemy,  mifcanry,  or  be  caft  away,  the 

ed  on  payment  bond  to  be  void,  otherwife  to  remain  in  force.— The  de- 

afhft^Hve?adt  fcndant  Pleaded,  1ft.  Non  efifaElum;  2dly.  That  the  &ip> 

her  port  of  def-  did  not  arrive  fafe  at  New  Tork ;    Sdly.   That  the  fhip 

borrower  u  not  was  caPture^  by  the  enemy. — Ifliie  was  joined  upon  the 
ojfeharged.        two  fir  ft  pleas ;    and  to  the  third  the  plaintiff  replied 


y  ce  y  wu*  r*"caPture«  l&ue  being  joined  on  this  replication,  it  ap- 
Hamfon,  b.  r.  peared  upon  the  trial,  that  the  fhip  was  taken  on  her 
Mich.  »3  o.iir.  pagiga  to  jvijw  Tork,  detained  for  a  month,  and  plun- 
dered of  her  ftores ;  that  fhe  was  then  retaken  by  an 
Englijh  privateer,  and  carried  into  Halifax ;  where  the 
court  of  admiralty  decreed  that  fhe  fhould  be  reftored  to 
the  original  owners,   on  payment  of  falvage,  which  Was 

raifed 


pleaded  piracy ;  and  upon  demurrer  to  this  plea,  it  was  con- 
tended,  that  robbery  is  no  more  an  excufe  to  a  matter  of 
a  (hip  than  to  a  common  carrier  :    But  the  court  held  that 
piracy  was  an  excufe  in  this  cafe,  being  one  of  the  dangers  of 
the  feas. 
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raifed  by  fate  of  part  of  the  cargo  ;  that  after  a  con- 
iiderable  repair  there,  fhe  failed  for  New  Tort,  where 
flie  arrived  with  the  remainder  of  her  cargo,  and  earned 
her  freight :  That  the  fhip  and  freight  were  then  worth 
the  fum  mentioned  in  the  bond*  but  not  worth  that 
fiim,  and  the  fum  laid  out  in  repairs. — There  was  a  ver- 
dict for  the  plaintiff,  and  the  court,  upon  a  motion  for 
a  new  trial,  determined  that  the  verdict  was  right,  and 
the  plaintiff  entitled  to  recover. — Lord  Mansfield,  in  de- 
livering the  opinion  of  the  court,  fnid, — c€It  is  clear 
that,  by  the  law  of  England,  upon  a  bottomry  contract, 
there  is  neither  average  nor  falvage.  It  has  been  con- 
tended on  the  part  of  the  defendant,  that  this  cafe  is 
within  the  faving  words,  that,  in  cafe  of  lofs  by  capture, 
the  bond  ihould  be  void  ;  and  that  here  was  a  capture 
and  detention  for  a  month.  But,  upon  confideration, 
we  are  all  of  opinion,  that  a  taking,  within  this  condi- 
tion, does  not  mean  a  temporary  taking,  which  is  only 
an  obftruction  which  may  laft  for  a  day,  it  muft  be  fuch 
a  taking  as,  between  infurer  and  infured,  would  amount 
to  a  total  lofs.  But  this  was  not  fuch  a  capture.  The 
voyage  was  not  loft ;  for  the  {hip  arrived  at  her  port  of 
destination  and  earned  her  freight :  And  as  freight  depends 
on  the  fafety  of  the  fhip,  the  fhip  muft  have  arrived  fafe  • 

to  have  earned  her  freight.  Either  way  there  muft  be 
a  hardfhip ;  but  the  law  allows  no  average  or  falvage  in 
bottomry  bonds." 

No  lofs  will  have  the  effect  of  avoiding  the  contract,  Tn*  fender  it 
or  difcharging  the  borrower,  but  a  total  lofs  proceeding   for*  proceeding 
from  the  perils  of  the  fea,  during  the  voyage,  and  within   ^  the   in- 
the  time  fpecified  in  the  contract.     Creditor  fubit  peri-  of  ^     ^aogt 
ctthm  navigation] s  in  cqfibus  fortuitis  tantum.  (a J     But  no   ™l*f«  by  ex- 
lofs  fhall  be,  reputed  to  have  arifen  from  the  perils  of  the  Sm      P 
fea,  which  arofe  from  the  internal  defect  of  the    thing 
hypothecated.     As  where;  a  fhip  is  not  fea-worthy,  and 
perifhes  from  age,  rottonnefs,  or  other  fuch  caufe  $  or 

where 


(a)  Roccusdc  navib.  n.  51. 


654  Of  Bottomry  and  Refrondentia.     [Bock  XL 


where  goods  periih  of  themfelves,  liquor*  ran  oat  through 

the  defeft  of  the  calks ;  dry  goods  heat  and  ferment  by 

length  of  time,  (a)  &c.     Valisu,  (b)  feems  to  condemn, 

as  illegal,  any  claufe  by  which  the  lender  is  made  liable 

for  loft  occasioned  by  the  internal  defect  of  the  thing. 

But  Emerigon  (c)  holds,  that  the  lender  may,  by  expreft 

ftipulation,  make  himfelf  liable  for  fuch  lofies,  provided 

the  caufe  did  not  exift  before  the  {hip's  departure* 

He  it  not  liable       The  aft  of  the  owners  of  the  fhtp,  of  the  matter, 

fZ  ™f  ^  or  of  the  borrower,  is  not  a  peril  at  the  rHk  of  the 

tbe  owners  or  . 

matter  of  the   lender.     Qui  fufcipit  in  fe  periculum  navigationis,  fufcipit 

***"  periculum  fortunes^  turn  culpst.  (d)     As  if  the  voyage  be 

changed  by  order  of  the  owners  of  the  {hip ;  or  if  a  lo& 
happen  by  the  barratry  of  the  matter,  or  by  the  mi£* 
conduct  of  the  merchant  j  this  will  not  difcharge  the 
borrower.  Si  infortunium  vel  naufragiumy  ex  culpa  debt- 
toris  procefferit9  tunc  creditor  mn  tenetur  de  periculo  et  damns 
in  quod  incurritur,  ex  culpa  vebentis  out  alterius.  (e)  This 
is  the  general  rule  ;  but,  by  exprefs  ftipulation,  the  lender 
may  be  made  liable  for  every  loft  not  occafioned  by  the 
a&  of  the  borrower,  (f) 

Nor  for  a  loft       If  the  {hip  be  forfeited,  or  the  goods  confifcated,  for 

ttniefnll^1wa»   *"mu£S^n8>  m  which  the  lender  had  no  concern,  he  is 
jrWytoir.         not  liable  for  the  loft  ;  for  this  does  not  arife  from  the 

perils  of  the  fea,  but  from  the  lawleft  avarice  and  te- 
merity of  the  borrower.  Non  ex  marine  tempeftatu  dif- 
crunine,  fed  ex  prstcipiti  avaritid9  et  incivili  debitoris  a$$da~ 
cut.  (g) — Yet  it  is  {aid,  that  if  the  lender  was  privy,  and 
confenting  to  the  contraband  trade  in  which  the  money 
was  to  be  employed,  he  {hall  be  liable  for  the  loft.  Si 
foittite,  et  confentiente  Wo  fiatf  confenfus  jus  facit.  (h) — In 
England,  if  the  money  were  lent  to  be  employed  in  a  trade 
prohibited  by  law  ;    the  contract   would  be  abfohttdy 

void  ; 


*  (tf)Ord.  <fe  la  mar.  h.  t.  art.  ta.  Emerig.  t.  2,  p.  509. 
Potbierf  h.  t.  11.  34. — (b)  On  art.  12,  h.  t.— (c )  Tom.  2,  p. 
509. — (d)  ff.  de  naut.  foen.— (e)  Roams  ae  navib.n.51.— - '(f) 
Vid.  Emerig.  t.  2,  p.  510. — (g)  ff.  de  naut.  fcen.  3. — (b) 
Kmrkh,  tit.  6,  p.  762.     Vid.  VaTtn  on  art  12,  h.  L 
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▼oid  \  and  the  fan  lent  could  sever  be  recovered  from 
the  borrower,  even  though  no  lofs  had  happened*  (a) 

The  lender,  like  an  infurer,  is  only  anfwerable  for  lof- 
fes.  which  happen  within  the  time  and  place  of  the  rifk,  as 
fpeci£ed  in  the  contract  Therefore,  if  the  ihip  deviate 
from  the  voyage,  without  neceffity,  the  lender  will  not  be 
liable,  any  more  than  an  infurer,  to  any  lofs  that  may  af- 
terwards happen*  (b)  Upon  this  fubjeft  I  would  refer  the 
reader  to  the  chapter  on  deviation,  in  cafes  of  infurance$(f ) 
the  doftrine  of  which  is  equally  applicable  to  the  prefent 
fubjeft. 

Our  courts,  both  of  law  and  equity,  have  adopted  the 
fame  principle  in  feveral  inftances* 

Thus : — The  plaintiff  lent  500  J.  upon  the  hull  of  a 
{hip,  and  the  defendant  covenanted  to  pay,  if  the  ihip 
went  from  London  to  Bantam,  and  returned  from  thence 
dire&ly  to  London,  within  12  months,  550 1.  j  if  from 
London  to  Bantam,  and  from  thence  to  China  or  Formofa, 
and  returned  to  London  within  24  months,  6501.  j  and 
if  fhe  returned  not  within  24  months,  then  to  pay  5  L 
per  month  above  the  650  L,  till  36  months ;  and  if  foe 
returned  not  within  36  months,  thep  to  pay  7101.,  un- 
leis  it  could  be  proved  that  the  (hip  was  loft  within  the 
36  months. — The  ihip  went  from  London  to  Bantam,  and 
from  thence  to  Surat  and  other  parts,  and  fo  returned 
to  Bantam ;  and  in  her  voyage  from  Bantam  to  London, 
was  loft  within  36  months. — In  an  afiion  upon  the  bond  , 
after  a  feries  of  long  and  intricate  pleadings,  the  above 
fads  appeared  upon  demurrer. — The  court  inclined  to 
think,  that,  by  reafon  of  the  deviation  in  going  to  Surat,  the 
plaintiff  was  difcharged  from  the  rifk,  and  therefore  ei> 
titled  to  recover ;  and  after  time  taken  to  deliberate,  they 
adjudged  accordingly,  (d) 

So,  where,  to  an  action  upon  a  bottomry  bond,  the 
defendant  pleaded,  that  the  ihip  wept  from  London  to 

Barbadoes, 


«55 


If  the  ihip  do 
not  fail  on  the 
vdyagedefcrib- 
ed,  or  deviate 
without  necef- 
fity, the  lender 
will  be  dif- 
charged  from 
the  rifle*   _ 


A  ihip  if  loft 
after  a  wilful 
deviation,  the 
lender  is  not 
liable. 

We/term.  Wd» 
djt  Skin.    XJ1. 


(a)  Vid.  fup.  book  I,  ch.  3,  §  1, 2.- 
JLmerig.  L  2,  p.  522.— (c)  Sup.  392.- 
Ca.  Abr.  372,  2  Ch.  Ca.  130. 

3— N 


(b)  Potbier,  h.  t.  n.  18. 
(//)  Vid.  Anon.  1  Eq.. 


If  the  ftip  be 
preffed  into  the 
King's  fenrice, 
this  will  excufe 
a  deviation ; 
but  if  the  bor« 
rower  allege  a 
deviation,  thi% 
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iniiftbc«pUc-  Barbados, fine  deviation*  and  afterward*,  on  ker  return 
itly  denied        from  Barbados  towards  iowfes,  {he .  was  loft  «  **^p* 
jra/f,™      t.  jr*<fi/fo:  The  plaintiff  replied,  that  the  {hip,  in  her  re- 
Stedman,  SHn.^  tmk^  went  from  Barbtdus  to  Jamaica  ,  and  that  after  a 
££.»&&  a  ftay  there,  flie  failed  from  Jamaica  far  London  and  was 
loft ;  and  fo  fhews  a  deviation :  The  defendant  rejoined, 
that  flie  was  preffed  into  the  King's  fervice,  and  fo  was 
compelled  to  go  to  Jamaica*  which  is  the  deviation  pleaded 
by  the  plaintiff 5   abfque  hoc,  that  (he  deviated  after  flie 
was  preffed.    Upoef  demurrer  to  this  rejoinder,  the  plain- 
tiff had  judgment The  court  held  that  the  plea  of  the 

defendant  was  not  good  5  for  he  alleged  that  the  fhip 
went  from  London  to  Bsrbodoes,  without  deviation,  2nd 
that,  in  her  return  from  Barbadoes  to  Lomba,  /he  was 
loft  in  the  voyage  afbrefaid ;  but  did  not  {hew,  without 
deviation.  And  as  the  condition  was  fo  m  exprefs  words, 
the  defendant  ought  to  have  {hewn  exprefsly  that  lie  had 
performed  it  according  to  the  words. 
Changing  the  So  where  money  is  lent  on  goods,  on  board  a  certain 
ftip    without  fl,}p    tke  lender  is  only  considered  as  liable  for  the  rifk 

xieceiUty,     dif-  *  4 

charges      the   on  thofe  goods  while  they  are  on  board  that  {hip ;  and 
k***  if  they  be  removed  to  another  {hip,  without  neceffity, 

the  lender  will  be  difcharged.  (a) — But  if  the  change  be 
occasioned  by  any  neceffity,  he  will  ftill  continue  liable. 
As  if  the  firft  {hip  be  preffed  into  the  king's  fervice,  or 
be  declared  unnavigable,  &c. ;  the  borrower  may  load 
the  goods  on  board  another  veffel  at  the  rifk  of  the  len- 
der, and  the  increafe  of  freight,  &c.  will  be  a  general 
average^  to  which  the  lender  will  be  liable,  (b) 
Pontic*  of  Money  is  generally  lent  for  the  whole  voyage, 
the  rife  outward  and  homeward  ;  or  for  either  feparately ;  or 

for  a  limited  time.  The  contraft  ufualry  fpecifies  the 
commencement  and  end  of  the  rift: ;  and  any  misfortune 
happening  before  or  after,  is  at  the  rifk  of  the  bor- 
rower, (c)    If  the  voyage  be  defcribed  in  the  bond  j  but 

the 


(a)  ^Pothicr,  h.  t.  n.  18  \  Emcrig*  t.  2,  p.  524. — {b) 
utfup.     Vid.  fup.  book  1,  ch.  11,  §  2*— (c)  Vid.  Va&*> 
art.  13,  h.  t.  Emerig*  t»  2,  p.  514. 
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the  time  of  the  commencement  and  end  of  the  riik  be 
not  fpecified,  the  riik,  as  to  the  £hip,  fhall  commence 
from  the  time  fhe  (ets  fail,  and  continue  till  (he  anchors 
in  fafety  at  her  port  of  deftination  ;  and)  as  to  goods, 
from  the  time  they  are  ihipped,  till  they  are  fafelj 
landed,  (a) 

When  the  loan  upon  goods  is  both  lor  the  outward 
and  homeward  voyages,  the  lender  continues  liable  to 
the  riik  during  the  homeward  voyage  on  the  goods,  by 
which  thofe  have  been  replaced  on  which  the  money  was 
lent.  (&) 

{a)  VkLfup.  book  z,  ch.  6,  §  $. — (6)  Potbicr,  h.  t.  11.34. 


CHAP. 


■  1 


* 
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CHAP.    VI. 

Whether  the  Lender  be  liable  to  general  Average. 

By  the  general  THERE  is  this  difference  between  infurance  and  bot- 
law  of  mer-  tomry,  that  an  infurer,  unlefs  he  ftipulate  to  be  free  of 
lender  is  liable  particular  average)  is  always  liable  to  that  charge  %  whereas 
k>  general  av-  a  lenderls  not  liable  to  it,  unlefs  by  exprefe  ftipuiation  : 
""**'  But,  by  the  general  law  of  merchants,  in  cafe  of  gro& 

or  general  average,  the  lender  fhall  contribute  to  difcharge 
the  borrower :  (a)  The  reafon  of  this  difference  is,  that 
particular  average  in  no  degree  contributes  to  the  fafety 
of  the  (hip  ;  whereas  it  is  to  thofe  facrifices  which  are  the 
fubjeft  of  general  average,  that  the  lender  owes  the  pre- 
fervation  of  his  money,  which,  without  fuch  {acrifices, 
would  be  loft  with  the  fhip.  {b) 
The  nature  of       Foreign  writers  even  hold  that    a  ftipuiation  on  the 

fc*  Ctotrre^  Part  °^  t*ie  lcn<^er»  to  ^  frec  °^  general  average,  would 
quire  thi*.  be  abfolutely  void,  as  being  inconfiftent  with  the  nature 

of  the  contract,  contrary  to  good  policy,  and  injurious 
to  the  interefts  of  the  lender  himfelf,  who  muft  lofe  all, 
if  the  (hip  be  loft,  (c)  Indeed  the  nature  and  objeft  of 
bottomry  contracts,  feem,  of  themfelves,  to  require  that 

the 


(a)  'L'argent  a  profit  n'eft  contribuable  en  aucune  avarie, 

*  referve*  qu*  aux  rachapts,  competitions,  et  jets  faits  pour  la 

*  falvation  du  total,  et  pour  le  foulagement  00  l'lvafion,  des 

*  dangers.'  Le  Guidon,  ch.  19,  art.  5. — *  Ce  qui  eft  fort  jufte/ 
fays  Chirac  in  his  commentary  on  this  paflkge, *  afin  que  cette 
*grofle  ufure  paffe  au  paroifle,  Penfatio  vel  tquamentum  foicufi, 

*  comme  dit  Du  Moutin  fur  laloi  perkuli prctium.  Dig*  De  naotico 
*f*nore,  en  fon  traite,  ContraS.  vfur.  quscft.  3  <U  traje&tas. 
1  L'argent  a  profit  ne  charge  pas  le  navire  mais  l'affede  par 

*  hypothtque,  laquelle  ne  fubfifte  que  par  la  falvation  d'iceluy ; 

*  e'eft  quoy  il  eft  raifonnable  que  la  dite  hypotheque  contribue 
ca  ce  qui  concerne  la  confervation  du  total,  ou  de  fon  fujec,  Ut 

*  omnium  in  trthuthne  Jarciatur  quod  pro  omnibus  datum  eft.'  Vid. 
Potbier,  h.  t.  n.  42, 47. — (b)  Emerig.  L  2,  p.  505.-— (c)  Confult 
on  this  point  VaTm,  on  art.  16,  h.  t. ;  Potbier,  n.  46  j  Emerig. 
t.  2,  p.  505. 
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the  lender  {hall  be  liable  for  general  average.  The  bor- 
rower generally  takes  up  the  money  becaufe  he  has  not 
a  capital  of  his  own  upon  which  he  can  carry  on  his 
trade.  Knowing  that  it  would  be  impoffible  for  him  to 
repay  the  fum  borrowed,  but  in  the  event  of  a  fortunate 
return,  he  means  to  run  no  rifk,  and  agrees  to  part  with 
a  large  fhare  .of  his  profits,  to  be  free  from  all  perfonal 
refponfibility.  But  if  he  ihould  be  held  liable  to  general 
average,  then,  by  taking  up  money  in  this  way,  he  mud  en- 
gage in  a  game  of  hazard,  perhaps  without  being  aware 
of  his  danger,  in  which  he  may  eventually  be  ruined. 

It  has  been  faid,  however,  by  a  very  diftinguifhed  Whether  by 
judge,  that,  "  by  the  Jaw  ^England,  there  is  neither  average  j&L^ 
pprJaJvag*  upon  bottomry  controls."  (a)  And  this  doctrine, 
fo  far  as  it  relates  to  average,  has  been  fince  adopted  by 
another  noble  perfon,  no  lefs  eminent  for  his  learning 
and  abilities,  (b)  I  have  anxiouily  fought,  however,  but 
fought  in  vain,  to  find  any  decided  cafe,  or  authority 
in  the  law,  which  could  warrant  this  doctrine. — I  cannot 
agree  with  a  learned  writer  (c)  on  this  fubject,  that, the 
ftak  19  G.  II.  c.  37,  $  5,  (d)  which  provides  that  the 
benefit  of  falvage  fhall  be  allowed  to  the  lender,  on  Eafl 
India  voyages,  conclufively  proves  that  there  was  neither 
average  nor  falvage  upon  bottomry  contracts  at  common 
law. — I  never  could  look  upon  that  act  as  having  intro- 
duced any  new  principle  into  the  law  either  of  infurance 
or  bottomry  contracts.  On  the  contrary,  it  feems  to  me, 
after  the  beft  confideration  I  have  been  able  to  give  the 
fubject,  that  it  merely  reftored  them  to  their  original 
and  only  proper  ufe,  from  which  a  fpirit  of  gaming  had  been 
fuffered  to  pervert  them.  I  cannot  even  admit  that,  be- 
caufe the  ftatute  gives  the  benefit  of  falvage  to  the  lender 
upon  Eafl  India  voyages,  therefore  he  was  not  entitled  to 
this  at  common  law.  As  well  might  it  be  faid,  that  be- 
caufe the  infurance  of  enemy's  property,  in  time  of  war, 

.  has 


(a)  Per  Lord  Mansfield  in  Joyce  v.  Wiltiamfon^  fup.  652.- 
(£)  Per  Lord  Kenyan  at  N.  P.  in  WalpoU  v.  Envcr,  inf.  660.- 
(c)  Parky  42*3. — (d)  Sup.  104. 
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been  occafttaaUy  prohibited  by  ftatute,  therefore  the 
infurance  of  enemy's  property  is  a  legal  centred  at 
common  law.  (a)— But  even  admitting  the  inference,  that 
becaofe  the  ftatute  gives  the  benefit  offalvage  to  the  lender 
upon  Eaft  India  voyages,  therefore  he  was  not  entitled  to 
this  at  common  law ;  does  it  from  thence  follow  that  he 
was  not  liable  to  general  average  at  common  law  ?  The 
ftatute  no.  where  mentions  general  average. 
If  the  infurcd  But  whatever  may  be  the  true  rule  of  law  which  ought 
upon  a  refpon-   to  orevaa  on  tnis  fubjeft,  it  has  been  determined,  that  if 

on  a  foreign   an  infurance  be  made  in  England  upon  a  refpondentia  in- 
fliip  be  obliged   tereft  upon  a  fareitrn  fbip,  and  it  appear  that  the  lender  is 

to    contribute  *~        ,  r     .  i.- -l     l     jl-     l 

toageneraUT-  liable  by  the  law  of  the  country  to  which  the  (hip  be- 
mge,  the  un-  iongS>  t0  contribute  to  a  general  average ;  the  ouderwri- 
be  liable.  ters  upon  the  policy  will  be  liable  for  fuch  contribution* 

_  Thus: — Where  a  refpondentia  loan  on  a  Dom^b  flrip  and 

«r,  at  N.  P.  af-   goods  was  infured  in  England,  and  an  average  lo(s  was 
•er  Tr.  1789,   fyftained  upon  the  goods  to  the  amount  of  6L  15  s.  per 

cent*  to  which  the  holder  of  the  refpondentia  bond  was 
obliged  to  contribute.     He  brought  his  action  againft  the 
Englijb  underwriters  to  recover  the  amount  of  this  con- 
tribution.— Lord   Kenym,  who    tried  the  cau/e,  /aid, — 
"  By  the  law  of  England,  a  lender  upon  refpondentia  is 
not  liable  to  average  lofles  \   but  is  entitled  to  receive 
the  whole  fum  advanced,  provided  the  (hip  and  cargo  ar- 
rive at  the  port  of  deftination.     The  plaintiff  contends 
that  as,  by  the  law  of  Denmark,  fuch  lenders  are  bound  to 
.  contribute  to  average  lofles,  according  to  the  amount  of 
their   intereft,  the   infurer  here  muft  anfwer  to  them. 
The  Dani/b  conful  has  proved  that  he  received  a  judgment 
of  the  court  of  Copenhagen,   the  decretal  part  of  which 
proves  the  law  of  Denmark  to  be   as  the  plaintiff  has 
ftated  it.     The  opinions  of  feveral  men  of  eminence  in 
The  deeifion  of  that  country  have  been  offered  on  each  fide  :  But  I  reject 
offorcomp«ent   t^iexn>  hecaufe  the  folemn  deeifion  of  a  court  of  compe- 
jurifdi&ion   is   tent  jurifdi&ion   is  of  much  greater  weight   than  the 

the    beft   evi-  ,*«;„;««- 

dence  to  ihew  Opinions 


what  the  law 
of  the  country 


*•  (a)  See  this  fubjed  fully  confidcred,  flip,  book  1,  ch.  a.  §  i . 
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opinions  of  advocates,  however  eminent,  or  even  the 
extrajudicial  opinions  of  the  moft  able  judges*  -  It  feems 
as  if,  in  this  cafe,  the  underwriters  were  bound  by  the 
law  of  the  country,  to  which  the  contract  relates.9'-— The 
jury  found  a  verdict  for  the  plaintiff,  (a) 


(a)  Vid.  the  cafe  of  Newman  v.  Ca%alety  Beatva  lex  mere* 
549,  where  an  infured  had  been  obliged  by  the  judgment  of  a 
foreign  court  to  pay  a  larger  average  contribution  than  by  the 
law  of  England  could  have  been  demanded,  but  it  appeared  to 
have  been  cuftomary  in  adjuiting  lodes  to  allow  the  whole  of 
fuch  contributions ;  Mr.  Juftice  Bullcr  at  N.  P.  ruled  that  if 
the  ufage  were  clearly  proved,  it  ought  to  govern. 


CHAR 


A       I 
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CHAP.   VII.  ' 

Whether   the  Lender   be  entitled  to  the  Benefit  of 

Salvage. 

The  ftat  19  O.  THE  provifion  of  the  ftsft .  19  G.  II.  c.  37,  whkk  gives 
ILC^ncfigt1V5  the  benefit  of  falvage  to  lenders  on  bottomry  and 
falvage  to  lend-  refpondentia,  being  confined  to  Ea/f  India  voyages,   it 

Swfa'fe/""  may  be  W0?**  here  t0  Squire,  whether,  before  that  a&t 

the  lender,  upon  any  voyage,  was  entitled  to  the  benefit 
of  falvage. 
Whether    the       By  the    general    law  of  merchants,  the  event  upon 
Toyages  be  en-  which  the  borrower  is  difcharged,  is  the  total  lots  of  the 
titled  to   the  {hip  or  goods  upon  which  the  money  is  lent  •,  provided 

this  happen  by  the  perils  mentioned*  in  the  contract. 
Though  the  borrower  is  bound  to  pay  the  fum  lent  and 
the  marine  intereft,  in  cafe  the  fhip  or  goods  on  which 
the  money  is  lent  arrive  at  the  port  of  deftination,  how- 
ever damaged  or  reduced  in  value  by  the  perils  of  the 
fea ;  yet  if  part  fhould   be  captured   or  loft,  the  bor- 
rower is  only  bound  to  pay  in  proportion  to  what  re- 
mains, (a) — Thus,  if  10001.  be  lent   on  goods,  the  half 
of  which  are  loft,  the  reft  faved,  the  lender  wullofe 
500 1.  of  his  principal,  and  the  borrower  will  pay  the 
remaining  500  1.  with  the  marine  intereft  upon  that  fum. 
If  the  (hip  be  loft,  but  the  goods  on  which  the  money 
was  lent  are  all  faved,  the  contract  will  remain  in  force, 
and  the  borrower  will  be  liable,  provided  another  fliip 
can  be  procured  to  convey  the  goods  to  the  place  of  their 
deftination.     But  the   charge  of  the  other  veflel  will  be 
at  the  expenfe  of  the  lender,  and  if  no  other  can  be 
procured,  the  borrower  will  be  difcharged  on  accounting 
to  the  lender  for  the  proceeds  of  the  goods  faved. 

But, 


(a)  Poth'wr,  h.  t  n.  47  ;  Vdttn%  art.  n,  14,  17,  h.  t. 
Emer'tg.  t  2,  p.  453.  Confult  on  this  point  Byni.  quscILjur. 
^>riv.  lib.  3,  c.  16. 
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But,  by  die  law  of  England,  according  to  the  opinion  Lord  Ma*- 
of  Lord  Mansfield,  which  we  have  already  had  occafion  ■^jf^iM?""0* 
to  refer  to,  (a)  the**  it  wither  average  norfalvage  upon  bottom- 
ry contracts :  It  muft  be  admitted,  however,  that,  without 
the  benefit  of  falvage,  this  contract  muft  partake  greatly  qf 
the  nature  of  a  wager*  even  wheh  the  money  is  lent  upon 
goods  on  bogrd  of  equal  value.  If  there  be  a  total  lofs 
p£  the  flxip  the  lender  lofes  all,  though  all  the  goods  are 
faved. 


(a)  Sup.  659. 


m 


As  to  the  infurance  of  bottomry  Mid  refpondentia  loans, 
vid.  fup.  93,  94,  95,  223,  225. 

As  to  the  remedy  of  the  lender,  where  the  borrower  becomes 
bankrupt,  before  the  rijk  is  ended,  and  the  lender  entitled  to  to*, 
payment,  vid.  fup.  6S1. 
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BOOK  THE  THIRD, 

I 

Of  Infurance  upon  Lives. 

CHAP.    I. 

Of  the  Nature  of  this  Control. 

♦defined.  rnriHE  infurance  of  a  life  is  a  contra£k  whereby  the  in* 

JL  furer,  in  consideration  of  a  certain  premium,  either 
in  a  grofs  fum,  or  by  annual  payments,  undertakes  to 
pay  the  perfon  for  whofe  benefit  the  infurance  is  made,  a 
ftipulated  fum  of  money,  or  an  annuity  equivalent,  upon 
the  death  of  the  perlbn  whofe  life  is  infured,  whenever  this 
Jbatt  happen*  if  the  infurance  be  for  the  whole  life,  or  in  cajt 
thisjhall  happen  within  a  certain  pcrioa\  if  the  infurance  be 
for  a  limited  time. 

Utility  of  it,  The  precarious  dependence  of  a  numerous  family  upon 

the  life  of  a  fingle  perfon,  naturally  fuggefts  the  idea,  of 
feeking  fome  protection  againft  a  calamity,  which  /boner 
or  later  muft  befal  them  5  and  this,  probably,  fuggeftqi 
the  firft  idea  of  infurances  upon  lives,  as  an  expedient  by 
which  a  pecuniary  indemnity,  at  leaft,  might  be  fecurcd 
to  the  fufferers,  fufficient  to  refcue  them  froir.  the  poverty 
and  diftrefs  with  which  they  were  threatened. 

Upon  this  principle  refts  the  utility  of  infurances  upon 
lives.  Perfons  having  incomes  determinable  upon  their 
own  lives,  or  the  lives  of  others,  anting*  from  landed 
property,  from  church  livings,  from  public  employments, 
penfions,  annuities,  &c.  by  paying  fuch  an  annual  pre- 
mium as  they  can  fpare  from  their  prefent  neceffities, 
may  fecure  to  their  widows,  their  children,  or  other  de- 
pendants, an  adequate  fum  of  money,  or  an  equivalent 
annuity,  payable  upon  their  deaths.  By  fnch  infurances, 
alfo,  may  the  fines  to  be  paid  upon  the  renewal  of  leafes, 
or  upon  the  defcent  of  copyholds,  be  provided  for.    So, 

where 
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where  a  perfon,  having  only  a  life  income,  wants  to  hor-     ^ 
row  money,  but  can  only  give  his  own  perfonal  fecurity 
for  it  5  he  may,  by  infuring  his  life,  fecure  to  the  lender 
the  repayment  of  his  money,  though  he  fhould  die  before 
he  is  enabled  to  difcharge  the  debt,  (a) 

Thefe  confideratiqns  induced  the  Bifhop  of  Oxford  and   S^^Sot 
feveral  other  benevolent  perfons  in  the  reign  of  Queen    companies  for 
Annc>  to  apply  for  the  charter  by  which  the  corporation,   Jhcinfuranceof 
called  the  Amicable  Society,  was  eftabliflied ;  to  enable  per-        .  „  s  . 
fons  to  fubfcribe  a  part  of.  their  incomes,  in  order  that  ty. 
the  reprefentative  of  each  fubfcriber  fhould,  upon  his 
death,  receive  fuch  a  fum  as  the  funds  of  the  corporation  .> 

"would  enable  them  to  pay  upon  the  feveral  deaths  hap- 
pening in  each  year. 

But  as  the  benefits  of  this  fociety  were  confined  to  a 
limited  number  of  fubfcribers,  and  thofe  only  for  fmall 
films,   feveral  other  corporations  and   companies  upon 
more  extenflve  plans  have  been  eftabliflied.      The  Royal  Jtcyai  Exthmg* 
Exchange  and  London  AJfurance  companies  obtained  char-  ^raj^£jj£ 
ters  from  king  George  I.  to  enable  them  to  make  infur-   •;«. 
ances  upon  lives.     The  Society  for  Equitable  Affurances  on   EpduUt  afur- 
fives  and  furvivorfhips,  was  eftablifhed  in  the  year  1762,   **"' 
by  deed  enrolled  in  the  court  of  King's  Bench  at  Weft- 
tninfter,  in  which  every  perfon  who  injures  becomes  a 
member,  participating  in  the  profit  and  lofs  of  the  fociety. 
The  fuccefs  attending  this  eftablifhment  has  given  rife   c^m"^tr  *" 
'•to  two  others,  namely,  the  Weftminfter  Society,  for  infur- 
ance  on  lives  and  furvivorfhips,  and  granting  annuities  j     '  "**   ***** 
and  the  Pelican  life  infurance  company. 

We  are  not  informed  at  what  time  this  fpecjes  of  in-  Legality  of  io- 
rhrance  was  firft  introduced  into  this  country  ;  probably  fr**0"0*1**** 
becaufe  it  came  into  ufe  by  flow  and  imperceptible  de- 
grees. Roccus(b)  has  taken  fome  pains  to  prove  that 
infurances  upon  lives  are  legal  contracts.  Yet  in  moft  of 
the  ftates  of  Europe  fuch  infurances  have  been  prohibited 
by.pofitive  law.  In  this  country,  however,  fuch  contra&s 
have  been  repeatedly  fan&ioned  by  legiflative  authority, 

awl 


•  ■  ^ — -    .  ■  1 .  -. . . .         .    - 1  a  1        —  -  ■    - iii- 


(a)  Vid.  inf.  cb.  3«-~ (£)  De  affecur.  n.  7^ 
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and  indeed  the  legality  of  them  is  now  indifputable. 
Perhaps  it  is  in  this  country  alone,  that  infurances  upon 
lives  can  be  fafely  tolerated.  *  In  France,  they  have  al- 
ways been  deemed  illegal,  (a)  and  they  are  expreisly 
prohibited  by  the  ordinance  of  1681,  (b)  becaufe,  fay  the 
French  writers,  it  is  an  offence  againft  public  decency  to 
fet  a  price  upon  the  life  of  man,  particularly  the  life  of 
*  freeman,  which  is  above  all  valuation,  (c) 

(*)  Le  Guidon,  ch.  16,  art.  5.— ■(£)  Tit.  Jet  q/fwancee,  art. 
IO. — (c)  Valin,  on  art.  10.  tit.  dee  affuranca.  Vid.  fup.  i%2j 
Pettier,  tit.  dee  qflurance*,  a.  127. 


CHAP. 
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CHAP.     fl. 

*    » 

Of  the  Warranty  of  the  Health  and  Age  of  the  Lift 

injured* 

m 

IT  is  generally  a  condition  or  warranty  in  infurances  The  dedans 
upon  lives,  either  inferted  in  the  policy,  or  contained  in  ^^^  ** 
a  declaration  or  agreement  figned  by  the  infured,  that  the 
perfon  whofe  life  is  meant  to  be  infured  has  not  any  dif- 
order  which  tends  to  the  Shortening  of  life.;  that  he  has, 
or  has  not,  had  the  fmall  pox ;  and  that  his  age  does 
not  exceed  fo  many  years ;  that  this  declaration  {hall  be 
the  bails  of  the  contract  between  the  infurers  and  the 
infured ;  and  that,  if  any  untrue  averment  be  contained 
therein,  the  contract  fhall  be  void,  and  all  money  paid  on 
account  of  the  infurance  forfeited. 

As  this  declaration  is  to  be  taken  as  part  of  the  written 
contract,  (a)  amounting  to  a  warranty,  it  behoves  every 
perfon  who  makes  an  infurance  upon  a  life,  to  be  very 
circumfpeft  in  afcertaining  the  truth  of  the  allegations 
contained  in  it ;  becaufe  upon  that  the  validity  of  the 
contract  muft  depend. 

By  the  warranty  that  the  perfon,  whofe  life  is  to  be  a  warranty 
infured,  has  no  diforder  which  tends  to  the  Jbortening  of  life,  &**  .**  l,artT 
is  not  to  be  understood  that  he  is  perfectly  free  from  the  health,  will 
feeds  of  all  diforder.  The  warranty  is  fufficiently  true  ?ot  bc  f^fod 
if  he  be  in  a  reafonably  good  ftate  of  health,  and,  that  he  laboured 
his  life  may  be  infured  on  the  common  terms,  for  a  per-  under  a  panic- 
fon  of  his  age  and  condition  :  And  the  following  cafe  if  this  had  no 
will  {hew,  that  though  the  perfon  labours  under  a  particu-  Jftidency  to 
lar  infirmity,  yet,  if  it  can  be  {hewn  that  this  had  no 
tendency  to  ihorten  life,  and  that,  in  fact,  it  did  not,  in 

any 


(a)  See  the  cafe  of  Routledge  v.  Burrcllt  inf.  book  4,  o  4. 
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iny  degree,  contribute  to  his  death,  the  warranty  is  {uffi~ 

ciently  complied  with, 
fhelifcinfared       Thus: — An  infurance  was  made  on   the   life  of  Sir 
!•  warranted  in    Jatnes  R0fi  for  one  year,  from  Oclober  1759  to  O&oher 

good  health  at    f^  J  .    y        _  f         '  /-       i  -         * ' 

the  time  of  ma-    1760  j    warranted  tn  good  health  at  the  time  of making  /At 

king  the  poll-  ^0&y,_Ljn  an  a&ion  on  tin's  policy,  it  appeared  upon  the 

felfify  the  war-  trial,  that  Sir  James  had  received  a  wound  at  the  battle 

nrnty,  to  prove  0{  £a  Feldt,  in  the  year  1747,  in  his  loins,  which  had 

{pence   of   a  occafioned  a  partial  relaxation  or  palfy,  fo  that  he  could 

wound,  he  had  not  retain  his  urine  or  faces ',  and  which  was  not  men*- 
in  hi»  Joins;  if  tioned  to  the  infurer.     Sir  James  died  of  a  malignant 

thi»   did   not  fever  within  the  time  of  the  infurance.     All  the  phyfi- 

tend  to  flioxtcn      ,  %    r  i  •       t  r         »         ■  '••«■ 

jif^  cians  and  furgeons  who  were  examined  for  the  plaintiff, 

— —        fwore  that  the  wound  had  no  fort  of  connexion  wftn 

Am,  i  BL$i%.   ^e  fever  y    and  that  the  want  of  retention  was  not  a  dif- 

order  which  fhortened  life  ;  but  he  might,  notwithstand- 
ing that,  have  lived  to  the  common  age  of  man ;  and 
the  furgeons  who  opened  him  faid  that -iris  inteftines 
were  all  found.  One  phyfician,  who  was  examined  for 
the  defendant  faid,  that  the  want  of  retention  was  pa- 
ralytic ;  but  being  afked  to  explain,  he  faid  it  was  only 
-a  local  palfy,  arifing  from  the  wound,  but  did  not  afleA 
life :  But,  on  the  whole,  he  did  not  look  upon  hin  as 
a  good  life. — Lord  Mansfield,  who  tried  the  caufe,  in 
fumming"  up  the  evidence  to  the  jury,  faid, — "No  qutf- 
tkm  of  fraud  can  exift  in  this  cafe.  When  a  man  makes 
an  infurance  upon  a  life  generally,  without  any  warranty 
of  the  ftate  of  the  life  infured,  the  infurers  take  all  the 
rifk,  unlefs  fome  fraud  be  committed  by  the  perfon  hv 
furing,  either  by  fupprejjing  fome  circumflances,  which  he 
knew,  or  by  alleging  what  wasfalfe.  But  if  the  infured 
knew  no  more  than  the  infurer,  the  latter  takes  the  rilk. 
Wherever  there  is  a  warranty,  it  muft,  at  all  events, 
be  proved  that  the  party  was  a  good  life,  which  makes 
the  queftion  on  a  warranty  much  larger  than  on  fraud. 
Here  there  was  a  warranty,  and  it  is  proved  that  there 
was  no  reprefentation  at  all,  as  to  the  ftate  of  life,  nor 
any  queftion  afked  about  it :  Nor  was  it  neceflary.  Where 
an  infuf ance  is  upon  a  reprefentation,   every  material  cir- 

'*  ctfmftance 
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cnmftance  fhbuld  be  mentioned;  fuch  as  age,  €w*y  of 
life,  &c.  But  where  there  is  a  warranty,  then,  nothing 
need  be  told ;  but  it  muft,  in  general,  be  proved,  if 
litigated,  that  the  life  was,  in  fatl,  a  good  one  :  And  Jo  it 
may  ,be,  though  he  had  a  particular  infirmity  The  only 
queftion  is,  whether  he  was  in  a  reafonabie  good  fiate  of 
health,  and  fuch  a  life  as  ought  to  be  injured  on  common 
terms." — The  jury,  upon  this  dire&ion,  without  going 
Qut  of  court,  found  a  verdict  for  the  plaintiff. 

So,  where  an  infurance  was  made  on  the  life  of  Sir   Harwffliifctt. 

Simeon  Stuart,  from  the  1ft  of  April  1779,  to  the  1ft  of  [7  to  to*** 
April  1^0,  and  during  the  life  of  Eliza  Edgley  Ewer.  AcffJr_2J 
The  polity  contained  a  warranty  that  Sir  Simeon  was  fpaJa»  and 
about  57  years  of  age,  and  in  good  health  when  the  ££*  *~ 
policy  was  underwritten,  and  that  Mrs.  Ewer  was  about   the  gout. 

7£,  years  of  age.     Upon  the  trial  of  the  caufe,  the  de-      — 

fondant  admitted  that  Sir  Simeon  and  Mrs.  Ewer  were   at  j^p  ^f£ 
of  the  refpeftive  ages  mentioned  in  the  warranty  ;    that   &0L  *7*<fc 
Jhe  died  before  the  1ft  of  April  1780,  and  that  ihe  was 
living.     Two  queffions  were  intended  to  have  been  made; 
1ft.     As  to  the  plaintiff's  intereft  \    2dly.    On  the  war- 
ranty of  health.      The  former  was   difpofed  of  by  the 
plaintiff's  proving  a  judgment  debt. — As  to  the  latter,  it 
appeared  in  evidence  that,  though  Sir  Simeon  was  troubled 
with  fpafms  and  cramps,  from  violent  fits  of  the  gout, 
he  was  in  as  good  a  ftate  of  health  when  that  policy  was 
underwritten,  as  he  had  enjoyed  for  a  long  time  before.  It 
was  alio  proved,  by  the  broker  who  effected  the  policy, 
that  the  underwriters  were  told  that  Sir  Simeon  9vrzs  fub* 
ject  to  the  gout. — Doctor  Heberdin,  and  other  gentlemen 
of  the  faculty  proved   that  fpafms  and  convulsions  were 
.fymptoms   incident  to  the  gout. — Lord  Mansfield,  who 
.tried  the  caufe,  faid, — "The  imperfection  of  language 
is  fuch,  that  we  have  not  words  for  every  different  idea  ; 
and  the  real  intention  of  the  parties  muft  be  found  out 
by  the  fubject  matter.      By  the  prefent  policy,  the  life    ' 
is  warranted,  to  fome  of  the  underwriters  in  health  ;    to 
others,  in  good  health  y    and  yet  there  was  no  difference, 
in  point  of  fact :     Such  a  warranty  can  never  mean,  that 

a  mam 
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m  man  has  not  in  him  the  feeds  of fame  dif order*     Wew 
all  born  with  the  feeds  of  mortality  in  us.     A  man,  fob- 
je£t  to  the  gout,  is  a  life  capable  of  being  inferred,  [a)  if 
he  has  no  ficknefs  at  the  time,  to  make  it  an  unequal  con- 
tract"    There  was  a  verdift  for  the  plaintiff. 
If  there  be  no       When  there  is  no  warranty,  the  infurer  takes  the  rifk 
warranty,  the    upon  himfelf,  whatever  may  be  the  ftate  of  health  of  the 
rifle  upon  him*  perfon  whofe  life  is  infured,  unlefs  there  be  fome  fraudo- 
felf ;      unlcf»  lent  mifreprefentation  or  concealment. 

ThTinfori  rt  Thu3  :— An  *nfarance  was  made  «*  the  life  of  Dntrf 
fuict  to  war-  Sbeppey,  from  the  1ft  of  April  1777,  to  the  1ft  of  April 
rant,  bat    the    ]  773. — fa  ^^  aftion  on  the  policy,  the  queftdon  was,  as 

broker  tells  the  ,  _  .     •      *- 01  »     m_     1  m  ■         •         . 

firft  underwrit-  to  the  reprefentation  of  Sheppefs  health,  at  the  tune  the 
ertxhkt,/rom/6e  poKcy  was  effe£ted.     The  intereft  in  the  life  was  a  debt 

account   be    bod 

received,  be  be-  of  900 1.  due  from  Sheppey  to  the  plaintiff.    It   appeared 

"Znfr  '—'  *  t*ut   Sheppej)  who  had  a   place  in  the  enftom-houfe  of 

There  being  no  Ireland,  went  to  the  fouth  of  France,  for  the  benefit   of 

fraudinthw  the  kjs  health,  or  to  avoid  his  creditors,  and  there  died  within 

underwriters  .  e 

run  all  rilks.      the  time  limited  in  the  policy.     The  broker,  who  ef- 

■    fe&ed  the  policy,  told  the  underwriters,  that  the  gentle* 

*«,  at  n!  p!   man  for  whom  he  afted,  would   not  warrant  any  thing; 
Hil.  Vac.  1779.   but  from   the  account  he  (the  broker)  had  received,  be  Av 

lieved  it  to  be  a  good  life. — Lord  Mansfield,  who  tried  the 

caufe,  faid, — "As  to  the   intereft,  this  policy  may  be 

confidered  as  a  collateral  fecurity  for  the  debt  due  to  the 

plaintiff.     When  there  is  no  warranty,  the  underwriter 

runs  the  rifk  of  its  being  a  good  life  or  not.    If  there 

be  a  concealment  of  any  knowledge  of  the  ftate  of  the 

Ercry    fubfe-   "&>  ■*£  1S  a  fraud.       It  is  a  rule  that  every  fubfeqnent 

curat    under-    underwriter  gives  credit  to  the  reprefentation  made  to 

In  e^de^cc^any   tte  firft  >  (')  ^  *  »  allowed  that  any  fubfequent  un- 

reprefentation  derwrker 

■iadetothcfirfh 

(0)  It  is  now  a  practice,  in  moft  of  the  offices  for  infaran- 
ces  upon  lives,  to  require  that,  in  the  propofal  for  every  mfu- 
rance,  it  (hall  be  ftated,  whether  the  perfon,  whofe  life  is  to  be 
infured,  has  ever  been  affli&ed  with  the  £Out»— {£)  Vid.  fup. 
338. 
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derwriter  may  give  in  evidence  a  miireprefentationto  the 
firft.  The  broker  here  does  not  pretend  to  any  knowl- 
edge of  his  own,  but  fpeaks  from  information*  (a)  There 
is  no  fraud  in  him. — The  jury  found  a  verdift  for  the 
plaintiff. 
— ^ 

(a)  It  is  not  dated,  in  the  above  note,  from  what  informa- 
tion he  fpoke  ;  but  if  it  had  appeared  that  he  {poke  without 
any  information  on  the  fubjelt,  this,  I  conceive,  would  have 
been  a  mifreprefentation  that  would  have  avoided  the  con* 
tra&    Vid.  fup.  335. 
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CHAP.    III. 


Of  the  Intereft  of  the  Infured  in  the  Life  injured. 

Neceffi  -       THE  fpirit  of  gaming,  which  is  always  ready  to  infill- 

prohibiting  in-  uate  itfelf  into  every  tranfa&ion,  and  to  aflame    the 

Ifot*0 witW  *orm  °*  ^^7  contra&»  which  depends  upon  uncertain 
iataeft*  events,  long  fince  availed  itfelf  of  infurance  upon  lives, 

as  affording  abundant  opportunities  for  fpecuhting  upon 
chances.      Wagers  came  to  be  daily  made  upon  the  da- 
ration  of  men's  lives,  in  the  form  of  mfarances,  by  per- 
fons  who  were  neither  conne&ed  with  the  parties,  nor 
in  any 'manner  interefted  in  the  duration  of  their  lives; 
nor  did  the  infurers  much  concern  themfelves  to  know 
upon  what  intereft,  or  for  what  reafon,  fuch  infarances 
were  made.     Such  pra&ices  were  big  with  mifchiefs  of 
various  defcriptions  ;     nor  is  it  probable  that  e?en  the 
lives,  thus  prefumptuoufly  infured,  were  always  free  from 
danger.      The  evil,  however,  at  length  became  apparent 
to  the  legiflature  :     But  it  being  admitted,  that  infarances 
upon  lives,  under  proper  reftri&ions,  might,  in  many 
inftances,  be  highly  beneficial  to  the  public,  it  was  deter- 
mined, that  fuch  infurances  ought  not  to  be  abolifhed, 
but  only  regulated. 
By  14G.  ITI.c.        Therefore,  by  ftat.   14  G.  III.  c.  48,  $  1,  it  is  en- 
48,  §  1.    Any   afted,    <  That  no  infurance  {hall  be  made  by  any  perfon 

infurance  made  ~  *   ,.  ...  *        \     ,._ 

on  any  life,  or  c  or  perfons,  bodies  politic  or  corporate,  on  the  lift  or 
other  event,  c  uves  0f  atiy  perfon  or  perfons,  or  on  any  other  oven*  or 
lured  (hall  have  events  whatever,  (a)  wherein  the  perfon  or  perfons,  for 

no  intereft,  (hall  c  whole 

be  void. 

(a)  llie  title  of  this  ftatute  is,  « An  ad  for  regulating 
*  infurances  upon  live*,  and  for  prohibiting  all  fuch  m/wramce»> 
4  except  in  cafes  where  the  perfons  infuring  {hall  have  an  b» 
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whofe  ufe  or  benefit,  or  on  whofe  account,  fuch  pol- 
icy or  policies  fhall  be  made,  Jhcdl  have  no  interefi,  or 
by  way  of  gaming  or  wagering :  And  that  every  infurance 
made  contrary  to  the  true  intent  and  meaning  of  this 
ad,  fhall  be  null  and  void  to  all  intents  and  purpofes 
whatfoever.* 

And  (by  §  2 J  it  is  further  crafted,  <  That  it  (hall  And  (by  $  aj 
not  be  lawful  to  make  any  policy  or  policies  on  the  ^pwjcofdje 
life  or  lives  of  any  perfon  or  perfons,  or  other  event  or  ed  in  the  event 
events ;  without  inferting  in  fuch  policy  or  policies,  ^*ll  ^J?f!2" 
the  name  or  names  of  the  perfon  or  perfons  interefted  icy. 
therein,  or  for  what  ufe,  benefit,  or  on  whofe  account, 
fuch  policy  is  fo  made  or  underwrote.9 

And  (by  §  S,)   it  is  further  enabled,    <  That    in    all  Ana  (by  $  %S 
cafes,  where  the  infured  hath  an  intereft  in  fuch  life  ^    jj™ 
or  lives,  event  or  events,  no  greater  fum  fhall  be  re-  no  more  than 
covered,  or  received  from  the  infurer  or  infurers,  than  1^*5^1  £ 
the  amount  or  value  of  the  intereft  of  the  infured  in  tereft. 
fuch  life  or  lives,  or  other  event  or  events.' 
The  fourth  fedtion  contains  a  provifo   that   this  aft  Thua&notto 
fhall  not  extend  to  infurances  bond  fide  made  on  fhips  StatattSl! 
or  goods. 

Very  few  queftions  have  arifen  upon  the  intereft  of  A  creditor  ha» 
the  infured,  in  the  life  infured.— A  bond  fide  creditor  has   "tcre^f^ 
undoubtedly  an  intereft  in  the  life  of  his  debtor,  at  leaft    life  of  his  debt* 
where  he  has  qnly  the  perfonal  fecurity  of  the  debtor  5   or' 
and  it  has  been  holden  by  a  great  authority,  that  this  in- 
tereft is  infurable  within  the  ftatute. 

Thus : — An  infurance  was  made  on  the  life  of  Lord  jim&rfimrJM*, 
Newbaven,  from  the  1ft  of  December  1792,  to  tne  1ft  of  *  N-  p-  *  *? 

December  43a. 


«  tereft  in  the  life  or  death  of  the  perfons  infured.1-- From  this 
title  it  would  feem,  that  the  framers  of  this  hill  originally 
intended  to  confine  the  operation  of  it  to  insurances  upon 
lives  only.  But  the  words,  '  or  any  other  event  or  events  what* 
4Joever$'  introduced  both  into  the  enacting  parts  and  the 
preamble,  plainly  (hew  that  the  legiflature  meant,  that  the  reg- 
ulations of  this  a&  fhould  extend  to  every  fpecies  of  infurance, 
except  marine  infurances  ;  to  which,  by  the  provifo  in  the  4th 
fe&ion,  it  is  declared,  that  it  fhall  not  extend. 
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December  1 793 In  an  a&ion  on  the   policy,   the  only 

queftion  made  by  the  defendant  was,  as  to  the  plaintiff's 
intereft  in  the  life  infured,  which,  it  was  contended,  was 
not  fufficient  to  take  this  cafe  out  of  the  above  ftatute. 
It  appeared  in  evidence,   that   Lord   Newbaven  was  in- 
debted to  the  plaintiff  and   a  Mr.  Mitchell,   in  a  large 
fum  of  money ;  part  of  which  debt  had  been  afligned  by 
them  to  another  perfon ;  the  remainder  being  more  than 
the  amount  of  the  fum  infured,   was,   upon  a  fettlement 
of  accounts  between  the  plaintiff  and  Mitchell,  agreed 
by  them  to  remain  to  the  account  of  Mitchell  only. — 
Lord  Kenyon,  who  tried  the  caufe,  was  of  opinion,  that 
this  debt  was  a  fufficient  intereft.    He  faid  it  was  lin- 
gular that  this  queftion  had  never  been  dkt&lj  decided 
before  :  That  a  creditor  had  certainly  an  intereft  in  the 
life  of  his  debtor  •,  becaufe  the  means  by  which  lie  was 
to  be  fatisfied  might  materially  depend  upon  it ;  and  that, 
at  all  events,  the  death  muft,  in  all  cafes,  in  fome  de- 
gree, leffen  the  fecurity. — The  jury  found  a  verdict  for 
the  plaintiff. 
Whether   this        From  the  above  note  of  this  cafe,  though  it  feems  to  be 
f"Sht  P°*  to  rather  a  defe£tive  one,  it  may  reaionably  be  fuppofed  that 
the  cafe  where,  the  plaintiff  had  only  Lord  Newbaven**  perfooal  fccu- 

the  Mtftfte   Tlt?  f°r  the  debt'   and  tliat  With  1"m  ^^  ***  kc*eS  °* tC" 

ireditor   muft  payment  from  his  eftate.    Upon  this  ground  I  think  there 
loft  bis  debt.  could  be  no  ^^  but  that  the  creditor  Had  an  inferable 

intereft  in  Lord  Nenvbaverts  life,  to  the  amount  of  the  debt 
But  Lord  Kenyan  is  ftated  to  have  faid,  that,  « At  all 
"  events,  tbe  death  mufl,  in  all  cafesx  in  fome  degree,  fejeq 
"  tbe  fecurity."— As  an  abftract  proportion,  this  is,  in  gen- 
eral, true.  But  it  cannot  be  inferred  from  this,  that 
his  lordfhip  meant  to  lay  it  down,  as  law,  that  every 
creditor,  however  his  debt  may  be  fecured,  has  an  in- 
furable  intereft  in  the  life  of  his  debtor,  to  the  amount  of 
the  debt.  Lord  Mansfield,  in  the  cafe  of  StachpoU  v. 
§imon  (a)  fays  that  a  policy  may  be  confidered  as  a  col- 
lateral 


(a)    Sup.  670. 


• 
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lateral  fecnrity  for  the  debt  due  to  the  infured. — And  yet 
it  would  feem,  that,  even  where  the  creditor  hs(s  only  the  . 
peribnal  fecurity  of  the  debtor  to  rely  upon  for  repay- 
ment, the  infurer,  before  he  pays  the  fum  infured,'  might,  ^  . 
perhaps,  have  a  right  to  call  upon  the  creditor  infured,  to 
£hew  that  nothing  could  be  recovered  from  the  eft  ate.  of. 
the  deceafed  debtor.  Where  the  debt  is  amply  and  fat- 
isfa&orily  fecured  by  mortgage  or  otherwife,  the  credi- 
tor can  have  but  the  ihadow  of  an  intereft  in  the  life 
of  the  debtor.  But,  by  the  third  fe&ion  of  the  above 
aft,  it  is  declared,  that,  « No  greater  fumjball  be  recovered 
€from  the  infurer  than  the  amount  or  value  of  the  intereft 
€  of  the  infured  in  the  life  infured! — Now,  what  can  be 
the  amount  or  value  of  the  intereft  of  the  creditor,  in  the 
cafe  put  i — Surely  nothing  that  a  jury  could  eftimate. 

Be  this,  however,  as  it  may,  no  creditor  has  an  infura-   Thc  hoMerof » 

...  .        ,,.-.-,..,  to*         1  i_    t_      note  for  money 

Die  intereft  in  the  life  of  his  debtor,  unleis  the  debt  be   won  at  play  ha» 
incurred  upon  a  good  and  legal  consideration.      There-  ^SSftiTS 
fore,  in  the  following  cafe,  it  was  ruled,  that  the  holder   life  of  the  ma- 
of  a  note  given  for  money  won  at  play,  has  not  an  in-   kcr- 
iiirable  intereft  in  the  life  of  the  maker  of  the  note. 

An  aftion  was    brought  on  a  policy  on  the  life  of  &**yr  ▼•  E-tk% 
James  Rufell9  from  the  firft  of  June  1784  to  the  firft  of  Hi]  jjgg. JJJJ 
June  1785. — By  a  memorandum  at  the  foot  of  the  pol-   43*- 
icy  it  was  declared,  that  it  was  intended  to  cover  the 
fum  of  5000 1.  due  from  Ruffell  to  the  plaintiff,  for  which 
he  had  given  his  note  payable  in  one  year  from  the  1 4th 
of  May  1784. — Two  objections  were  made  on  the  part  of 
the  defendant ;  1ft.  That  part  of  the  consideration  for  the 
note,  was  money  won  at  play }  2dly.  That  Ruffelff  at  the 
time  he  gave  the  note,  was  an  infant. — Mr.  Juftice  Buffer, 
who  tried  the  caufe,  nonfuited  the  plaintiff/  upon  the 
ground  that  part  of  the  confideration  for  the  note,  being* 
for  a  gaming  tranfaftion,  there  was  a  want  of  intereft  in 
the  plaintiff.     But  as  to  the  objection  of  the  infancy  of  The  infancy  ot 
Ruffell,  he  faid,  that  the  intereft  was  contingent ;    for   ^tfobjcci^ 
Ruffell  might  or  might  not  have  avoided  the  note  ;    and   by  an  infurer. 
he  doubted  much  whether,  till  fo  avoided,  the  note  muft 
not  be  taken,  as  againft  a  third  perfon,  to  be  the  note 
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A  tnrftee  mty 


of  a  perfon  of  full  age ;   and  the  maker  of  the  note  only 
could  take  the  objection. 

A  truftee  may  infure  for  the  benefit  of  the  ceftuy  que 

wfii- f  rf  a*  in&* — ^*  w^ere  an  iofwance  was  made  on  the  life  of 
*fiuy  fw  tryft.    one  Holderty  from  the  17th  of  Auguft  1790,  to  the  17th 
— — —       of  Auguft  1791,  and  during  the  life  of  the  plaintiff! 

*Afaf  m£  HotJm  had  S™***  ™  annuity  to  the  plaintiff's  late 
.151.   '  brother,  which  annuity  he  had  bequeathed  to  perfons  not 

parties  to  this  infurance,  having  made  the  plaintiff  ex- 
ecutor of  his  will,  and  directed  him  to  make  infurance.— 
In  an  a£tion  on  this  policy,  brought  by  the  executor,  it 
was  obje&ed  that,  as  the  annuity  was  not  devifed  to  him 
by  the  grantee,  he  had  no  infurable  intereft  in  the  life  of 
Holden  the  grantor. — But  Lord  Kenyan  thought  this  a  /Ii£ 
ficient  intereft  in  the  executor  to  fupport  the  adnuL 


CHAP. 
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CHAP.    IV. 


Of  the  Rijis  which  Infurers  upon  Lives  are  to  run. 

» 

AS,  by  the  terms  of  this  contraft,  the  entire  Aim  infur-  a  loft,  vpoa 
ed  is  to  be  paid  m>on  the  happening  of  one  fingle  event*   **"•   contra*, 
which  czanot  partially  happen,   and  by  the  happening  of  be  total, 
which,  the  infured  muft  fuffer  all  the  injury  againft  which 
he  meant  to  be  protected  by  the  infurance,  the  lofs  mud 
always  be  total,  and  never  can  be  partial. 

The  different  infurance  companies  annex  to  the  con-  Whit  are  the 
traft  certain  conditions  or  exceptions.  fani     ****** 

The  Royal  Exchange  AJjurancc  declares  every  insurance 
made  by  a  perfon  on  his  own  life  to  be  void,  if  the  per- 
fon,  whofe  life  is  infured,  fhall  depart  the  limits  of  Eu- 
rope, (hall  die  upon  the  feas,  or  enter  into  any  military  or 
naval,  fervice  whatfoever,  without  the  previous  confent  of 
the  company ;  or  fhall  die  by  fuicide,  duelling,  or  the 
hand  of  juftice. 

Where  the  infurance  is  made  by  a  perfon,  on  the  life  of 
another,  death,  "by  fuicide,  duelling,  or  the  hand  of  juftic? 
is  not  excepted. 

The  Weftminfter  Society  adopts  the  fame  exceptions. 
The  Equitable  AJJurance,  and  the  Pelican  Life-Infurance, 
adopt  the  fame  exceptions,  only  omitting  the  word 
duelling,  even  where  the  party  infures  his  own  life. 

We  have  already  feen  that,  in  the  cafe  of  marine  infur-  To  make  the 
ances,  not  only  the  caufe  of  the  lofs,  but  the  lofs  itfelf,  J^J^J^ 
muft  appear  to  have  happened  during  the  continuance  of  *•*/•  of  the 
the  riik.  (a)    The  fame  principle  applies  to  infurances  £*■  **£% 

upon    muft  appear  to 
'  hare  happened 

■  voitbim  tl>$  tiatt 

(a)    R.  Lockytr  v.  Offley%    iT.L  252,  fup.   174,   459. 
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upon  lives.     And  therefore,  if  a  man's  life  t^e  infored 

for  a  year,  and  fome  fhort  time  before  the  expiration 

of  the  term,  he  receive  a  mortal  wound,  of  which  he 

dies  after  the  year,  the  infurer  would  not  be  liable,  (a) 

fiat    whether       But  where  it  is  uncertain  whether  the  death  happened 

pened^whhjo  wkkin  &*  t*me  limited,  this  is  a  queftion  of  fact  that  moil 

the  time  limit-  be  left  to  the  decifion  of  a  jury. 

*  aJonway,qJ      Thus : — An  infurance  was  made  on  the  life  of  L. 

fc£.  Macleane,  Efq.   from    the    30th  of    January    1772  to 

the  30th  of  January  1778.     In  an  aftion   on  the  pot 

BUckUt  N.  p!  "7*    lt  appeared,  that,  about  the   28th  of    November 

Hil.Vac.17W   1777,  he  failed  from  the   Cape  of  Good  Hope,  in  the 

Swallow  floop  of  war ;  which  (hip,  not  being  afterwards 
heard  of,  was  fuppofed  to  have  been  loft  m  a  /term  off" 
the  Weftern  Ijlands. — The   queftion  was,  whether  Mac- 
leane  died  before  the  30th  of  January  1778.    To  eftab- 
lifh  the  affirmative  of  that  queftion,  the  plaintiff  called 
witnefles  to  prove  the  (hip's  departure  from  the  Cape 
with  Macleane :    and  feveral  captains  fwore  that  they 
failed  the  fame  day ;   that  the  Swallow  mnft  have  been 
as  forward  in  her  courfe  as  they  were  on  the  13th  or 
14th  of  January,  the  period  of  a  moft  violent  Harm,  10 
which  {he  probably  was  loft ;    and  that  the  Swallow  was 
much  fmaller  than  their  veflels,  which,   with  difficulty, 
weathered  the  ftorm. — LordMamfeld,who  tried  the  caufe, 
left  it  to  the  jury  to  fay,  whether,  under  all  the  circum- 
ftances,  they  thought  the  evidence  fufficient  to  convince 
them  that  Macleane  died  before  the  time  limited  in  the 
policy ;  adding,  that  if  they  thought  it  fo  doubtful  as  not 
to  be  2ble  to  form  an  opinion,  the  defendant  ought  to 
have  their  verdict. — They  found  for  the  plaintiff. 
U  a  policy  be       A  queftion  which  has  often  puzzled  lawyers,  namely; 
to  take  cffe&   whether  a  period  of  time,  to  commence  from  the  day  j 
tbTL'tt,  "'the  *&*  d****  was  iadufive  or  exclufive  of  that  day,  once  oc- 
<fcy  of  the  date  curried  in  an  action  upon  a  policy  upon  the  life  of  Sir 
Robert  Howard,  for  one  year,  from  the  day  of  the  date  thereof, 

Sir jRoiert  Hvw  .  which 

625,1  LdJfrry.  ■ 

480. 

(a)    Per  WtUes,  J.  in  delivering  the  opinion  of  the  court  io 
Lockyer  v.  Offley,  1  T.  R.  254, 


wmwm 
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which  was  the  third  day  of  September  1697.,  Sir  Robert 
died  on  the  Sd  of  September  1698,  at  one  o'clock  in  the 
morning — Lord  C.  J.  Holt  held  that, /raw  the  day  of  the 
date  excludes  the  day,  but  from  the  date  includes  it  ;  and 
therefore,  the  day  of  the  date  bein^g  excluded  m  this  cafe, 
the  infurer  was  held  liable,  (a) 


I  have  now  go*e  through  all  that  ftemed  to  be  ma-  Resfonawhy  fo 
terial  upon  th*  &bjec"t  of  infimmce  upon  lives  *  from  qwdiowTaYc 
which  it  appears  that  many  of  the  principles  which  gov-   arifen  *■ infur- 
ern   marine  tnfurances  aw  alio  applicable  to  this  con-  Ut«!      Up°" 
traft.     Coniidering  the  great  multiplicity  of  infurances 
which  have  of  late  years  been  made  upon  lives,  the  num- 
ber of  litigated  cafes  that  have  arifen  upon  them  is  ex- 
tremely fmall.     One  principal  reafou  is,  that  the  happen- 
ing of  the  event  infured  againft  is  always  a  fa£fc  of  eafy 
proof,  which  cap  fcarceiy  ever  afford  any  fubjeft  of  dis- 
pute.   Another  is  the  great  difficulty  of  practifing  any 
fraud  in  fiich  infurances.    But  to  no  caufe  is  this  for- 
tuoate  circumftance  more  to  be  afcribed  than  to  the  hon- 
our,  integrity,  and  liberality  of  the  feveral  companies 
engaged  in  this  branch  of  infurance. 

As 


{a)  See  the  cafe  of  Pugh  v.  the  Duke  of  Leeds  y  Coivp.  714, 
in  which,  after  great,  deliberation,  it  was  held  that  the  words 
from  the  date,  and  from  the  day  of  the  date  mean  the  fame  thing ; 
and  that  they  are  taken  to  be  either  inclufive,  or  exclufive,  ac- 
cording to  the  context,  and  fubjeft  matter ;  and  that  either 
meaning  fhall  be  adopted  which  fhall  mq/l  effectually  fupport, 
not  defeat,  the  intention  of  the  parties-— This  may   be  a 
very  good  rule,  in  the  cafes  to  which  it  applies :  But  it  would 
have  been  of  no  ufe  in  the  decifion  of  the  cafe  above  cited  ;  be- 
caufe  the  intention  of  the  parties,  in  that  cafe,  could  only  be 
collected  from  the  policy ;  and  whether  they  meant  to  include, 
or  exclude,  the  day  of  the  date,  depended  on  the  contraction 
of  the  words  contained  in  it.     If>  therefore,  fuch  a  cafe  were 
again  to  occur,  it  mud  be  decided  whether  the  day  of  the  date 
ihould  be   excluded  or  included  ;  and  then,   perhaps,  Lord 
Hob's  opinion  might  be  thought  the  bed  authority  upon  that 
point. — Such  a  queftton,  however,  is  not  again  likely  to  arife; 
becaufe  it  is  now  the  ufual  practice  to  me  Jon  the  day  both  of 
the  commencement  and  end  of  the  policy,  and  to  declare  both 
to  be  inclufive. 

s-Q 
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fUtwn  of  no.       ^  t0  return  of  premium,  no  queftion  upon  that  fubjeft 
mimn.  has  ever  yet,  as  far  as  I  have  been  able  to  learn,  occurred 

in  any  cafe  of  in&rance  upon  lives.  If  fach  a  question 
fhould  arife,  it  muft  be  governed  by  the  lame  principles 
which  prevail  upon  that  fubjeel:  in  marine  infurances. — 
Thefe  will  be  found  under  the  proper  b*ad  hi  the  ftrft 
book,  (a)  Indeed  Lord  Mansfield,  on  two  occafkms,  ex- 
emplified his  doctrine,  upon  the.  fubjeel:  of  return  of 
premium,  by  (hewing  their  application  to  the  cade  of  an 
infurance  upon  alifr.  (i)<  '   •     • 


ftftoedreaioft  With  refpeft  to  the  claim  which  the  inrarerf'iipoi  k 
flj%££  life  fliall  have  upon  the  eftate  6f  toe Mn-er, "  becdnJk 
furer.  bankrupt  during  the  continuance  of  iiellfe  itffored;  thl* 

has  been  determined  to  be  the  fame  as  m  the  cafe  of 

marine  infurances.  (c) 


*  .  j    .1 


(a)  See  book  r,  ch.  16}  £  2.-^(£)$efc  bis  tja< 
Brhnori  v.  WoodbrMg*  flip.  57S,  atldi  m  Tjri*  v.  FJti&t, 
lop.  576 — (<r)Sce  che  csrfb  of  Cg**>  fjaUri^Dm^  f£» 
n.fup.  631. 


?  .. 


•  •     * 
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Off  tnfmrana  a$ain/t  Firi* 
C  «  A  P,    L 

« 

Preliminary  Obftrvethnu 

BT  &is  contract  tfce  krfurer,  in  confideration  of  a  cer-   ^jj"*  ^, 
tain  premium  received  by  him,  either  in  a  grofs  fum,   defined. 
or  by  annual  payments*  undertakes  to  indemnify  the  in- 
fared  igainft.  all  lofs  or  damage  which  he  may  fuftain, 
in  his  houfes  or  other  buildings,  goods  and  merchandize, 
by  fire,  during  a  limited  period  of  time. 

I  have  ndt  teen  able  tcr  afiei'ivdri  th*  period  of  the  ins  V*  £2f.rf M 

*  introduction 

ttodttdi**  ox  insurance  againft  fire  into  this  country*    But  into    B^mU 

it  has  certainly  been  in  life  here  confidterably  more  than  a   »»*«>*»• 

cMturjp;    Of  iat»v  yean,  -nbtwithftanding  a  very  heavy 

ftamp  duty  impofed  on  thefe  infurances,  they  have  been. 

brought  into  very  general,  I  might  ahnoft  have  faid  uni- 

verfal,  ufe,  in  this  country  \  particularly  in  London  and 

other  cities  and  large  towns* 

I  do  not  find,  however,  that  this  fpecies  of  infurance  is    vf**.  Kttlc,  '■ 

.         ,  •  »  life  in     othc{ 

much  in  ufe  m  other  countries.  It  was  not  till  the  year  conmrict 
1754  that  it  came  into  ufe  at  Paris.  In  that  year,  one  of 
the  companies  inftituted  there  for  marine  infurances,  ob- 
tained from  the  government  permiffion  to  make  infurances 
againft  fire.  But  they  have  never,  as  Petbier  informs  us, 
become  general  even  at  Paris.  (a)  In  Holland,  though  in- 
surance againft  fire  is  not  altogether  unknown,  few  people 
feek  its  protection  \    perhaps  becaufe  the  people  of  that 

country 

{a)  Vtd.  PoMar9  tit.  da  qfurances,  n.  3. 
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country  can  rely  fb  much  on  their  owii  caution,  that 

they  think  it  unneceflary  to  pay  for  any  greater  (ecurity. 

Indeed  I  have  heard  it  confidently  afierted,  by  periods 

well  acquainted  with  the  cities  both  of  London  and  Am* 

Jferdam9  that  after  making  all  fair  allowances,  there  is, 

upon  an  average,  more  property  deftroyed  by  fire  in  the 

former  in  one  year,  than  in  the  latter  in  ftven. 

y$cther  ma       It  cannot  be  denied  that  this  fpecies  of  inference  affords 

national  point  p-eat  comfort  t0  individuals,  and  often  preferves  whole 

Ol     V1CW    it  DC  * 

more    hurtful  families  from  poverty  and  ruin.     And  yet  it  has  been 
than  beneficial.  much  doubted,  by  wife  and  intelligent  perions,  wheth- 

The  objedioo  '     \  >   .        •        ,   a    -A     ^r      •  ^ 

to  k.  er>    in  a    general    and   national    peuft    of-  view,    the 

benefits  refulting  from  it  are  not  more  than  counterhe/- 
anced  by  the  milchiefs  it  oceafions.  Nfc*  te>  mention  the 
careleffneft  and  inattention  whkh  fecurity  natnra&y 
creates  5  every  perfon  who  has  ariy  concern  m  any  *i 
the  fire  offices,  or  who  has  attended  the  courts  of  Wefi- 
minfter  for  any  length  of  time,  muft  dwn*  that  tatifcranfe 
has  been  the  original  caufcf  of  many  fire***  Lendmty^ 
all  their  train  of  milchievoas-^oafequences. 

More      than       On  the  other  hand,  th*  advocates  far  this  fpetie  ef 

ced^iu^n-  infiirance>  tixntf1  &&Y  *d«*  k  to  hkve  been  fcrtetnnes 
efitt.  r  l  tte  caufe  of  intentional  fires ;  yet  they  kifift,  that,  even 

as  a  national  concern,  the'  benefits  vaftl^r  outweigh  fee 
mifchiefe  which  proceed  from  it;  And  wfeen  we  reed* 
left  the  precautions  ufed  by  the  different  itafbrance  com- 
panies, to  prevent  the  spreading  of  fires,  by  providing  a 
number  of  fire  engines,  which  are  ktept  in  content  re- 
pair, and  fit  for  immediate  ufe,  not  only  in  aU  parts  of  the 
metropolis,  but  in  every  other  coniiderable  town  in  the 
kingdom ; — by  keeping  in  conftant  pay,  a  number  of  en- 
gineers  and  fire-men,  expert  in  extinguifhing  fires,  and  por- 
ters for  the  removal  of  goods ;— by  employing  a  number 
of  thefe  in  patrolling  the  ftreets  at  all  hours  of  the  night, 
in  conftant  readinefs  to  fly  to  the  fpot  from  whence  any 
alarm  of  fire  may  proceed :  When  we  recollect  that  the 
courage,  promptitude,  and  addreis  of  thefe  people  often 
ftop  the  progrefs  of  the  moft  dangerous  fires,  and  there- 
by refcue  many  valuable  lives,  and  immenfe  property 

from 
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from  definition  :— When  thefe  benefits,  I  fay,  are  fairly 
confidered,  it  is  unpoffible  to  deny  that  they  greatly  out- 
weigh all  the  disadvantages  that  can  be  put  in  the  oppofite 

fcate. 

A^confiderable  number  of  companies  have  been  eftab-  The     fevenl 

liihed  in  London  and  other  parts  of  the  kingdom  for  in-  ^pMi£rMlfc 
furances  againft  fire..  Of  Aefe  fome  are  called  Ccntribu-  Lmdm. 
turn  Sociftusy  in  which  every  perfon  infured  becomes  a 
member  or  proprietor,  participating  in  profit  and  lofs. 
Such  are  the  Hand  in  Hand,  and  the  Weftminfter  fire-offi- 
ces,, for  the  insurance  .of  houfes  and  other  buildings ; 
and  the  Union  fire-office,  for .  iniurance  of  goods.  The 
other  companies  infure  both  houfes  and  goods,  at  their 
own  rifle.     Qf  thpfe  the  principal  are  the  London  and  Royal 

Exchange  afiurance  corporations,  the  Sun,  the  Phoenix, 

and  the  Britijb,  fire-offices. 

As    tO    the    duties,    tO.  which    this    COntraft   1S    liable,    Policies  againft 

the  ftat.  37  G.  HI.  c-  90,  $  *S,  repeals  all  the  former  J*^J5J 
Jiamp  duties  topofed  on  policies  of  infurance  againft  fire ;  if  undo-  zoooL 
and,  (by  fed.  24,)  impofes  on  every  policy,  in  lieu  thereof,  ^f  **£ 
a  new  duty  vf  three Jbi/lings  where  the  fum  infured  is  under  v»rdfc— 
1000  L  $aid  of  Jin  fallings  where  the  fum  infured  amounts 
to  1000 1.  op  upwards* 

And,  by  the  fame  a&  (feffc  19,)  the  yearly  fum  ofiBr-  Alfotoajw/j 
pence*  over  ana  above  the  yearly  fum  of  ontjbuhng  and  f,*/onthefum 
Jixpence,  already  impoftd  for  every  100  L  and  fo  in  pro-  u&raL 
portion  for  any  lefi  fum  infured,  is  laid  on  every  policy 
for  inftuiog,  houfes,  furniture,  goods,  wares,  and  mer- 
chandize, or  other  property,  from  lofc  by  fire. 


CHAP. 
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Of  the  Inter  eft  of%the  injured. 

Whether  an  in»       I  DO  not  find  that  it  has  ever  been  a  practice  to  make? 

te^ith^b^  ipforances    againft    fire,    avowedly      without    intereft. 

tereft  be  Toid  The  efFett  of  fuch  infurance  would,  I  think,  afford  a 

atcommonUw.   powerful  argument  againft  the  legality  of  any  infurance 

yrithout  intereft,  at  common  law.    If  a  wager  infurance 
be  good,  at  common  law,  I  do  not  know  tiiat  it  mail 
necefTarily  aflume  the  form  of  any  particular  fpecies  oC 
infurance  :  But  if  the  queftion,  whether  a  wager  policy  be 
a  legal  contract  at  common  law,  were  to  arife  in  the  cafe 
of  an  infurance  againft  fire,  it  is  impoflible  to  fuppofe* 
that  the  judges  could  ever  be  prevailed  upon  to  lanftkra, 
by  their  authority,  a  contract  of  fo  mifchievous  a  ten- 
dency.— Lord  Chancellor  Iting,  in  th£  cafe  of  Lfncb  t." 
Dalze/I,  which  we  fhall  prefently  have  occafion  to  eke 
at  large,  fays  ; — «  The  party  infuring  muft  have  a  prop-* 
erty  at  the  time  of  the  lofs,   or  he  can  fuftain  no  Ms, 
and  confequently    can    be   entitled   to  no  fatisfaftion.* 
And  Lord  Hardwicley  in  the  cafe  of  the  Sadler's  Companj 
v.  Badcocly  [a)  lays  it  down  as  law,  that  the  infured  muft 
have  an  intereft  or  property  at  the  time  of  infuring,  and 
at  the  time  the  lofs  happens.     So  that,  according  to  theft 
two  great  authorities,  it  is  clear  that  an  infurance  agalntf 
fire,  without  intereft,  would  have  been  void  at  common 

Since  the  fiat.  law.     But  if  any  doubt  remained  upon  that  queftion,  it 

fc  ^u'te'  h2S  been  rcmoved  b7  the  *«•  1*  G.UL  c.  48.    That 
d**riy  roid.      a&,  though  it  is  entitled,  ah  a&  for  regulating  infurancet 

upon  lives,  yet,  by  the  enacting  clanfe,  (feci.   1,)  (*)  it 

prokibttr 

>■    ■  "  '  ■  ■     ■  §  ■  ■     ■  »■ 

(«)  Inf.  7ce.^»(£)  Sop.  tfj*. 


mmm*~*- 
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prohibits  all  infurances  without  intereft,  «  upon  any  event  The  Snfnred 
or  events  wbatfoever  "  (a)  stod  therefore  there'  can  be  cr>  -m  ^fe°tf 
no  doubt  but  that  it  extends  to  infurance  againft  fire  ;  and    loft» t0  **  «- 

*  «  *  jt  tCOt  of  ^*H    SB* 

that  the  infured,  whatever  miy  be  the  amount  of  his  in-   tereft. 
iurance,  can  only  recoyer  to  the  extent  of  his  intereft. 
There  is  no  doubt  but  that  infurances  againft  fire  are  Thcnccdficyof 

f,  «  .-  •    »  -  preveatioff  in* 

often   made  to  a  large  amount  upon  property. of  very   furancesagaio& 

fmall  value.     This  can  only  be  done  with  a  fraudpl^ht   fi*-v*fck«*i*- 

view,  and  a  premeditated  fire  muft  be  the  rieceflary  cdn- 

fequence.    "Where  a  lofs  has  happened,  and  there  Is'  no 

colour  to  fufpeft  any  unfair  prafKce  on  dhe  part  of  thfc 

infured,  I  thinkthe  offices  ought  not  to  content  themfelves 

with  being4  merely  iuft  :  lliey  ought  to  be  generous  and 

liberal  towards  a  fair  fufferer.     But  where  there  is  any 

reafonable  ground  to  fiifpeft  fraud,  it  is  to  be  hoped 

that  the  managers  of  no  office  will,  from  any  falfe  notion  of 

generality,  or  any  wifh  to  acquire  popular  favour,  fo  far 

forget  what  they  owe  to  the  public,  as  well  as  to  their. 

own   characters,   as^  to  fuffer   the  claim  to  be  fatisfied,. 

without  the  rooft  fcrupulous  inveftigatipn. 

It  often  happens  that  po  one  office  will  infure  to  th«   if  there  be  fer. 
full  amount  required  by  a  particular  perfon,  who  has  a   era*  «>*«*»"«• 

f  •  _  *      •   r  j    •      r    t        r       t_  "  •  on    the     fame 

large  property  to  xnlure ;  and  m  Juch  cafe,  the  party  property,  each 
mua  only  cover  his  whole  intereft,  by  feveral  infurances  ^cnniftha^f 
made  at  .different  offices.  But  then  it  is  proper  that  each 
office  (hould  have  notice  of  every  infurance  thus  made 
qn  the  fame  effects  \  for  otherwife  great  frauds  might  be 
pta&ied  by  infuring  the  fame  property  to  its  full  value, 
qt  feveral  different  offices  at  the  fame  time.  To  guard 
againft  fuch  frauds,  there  is,  in  the  printed  propofais  of 
$ach.of  the  offices,  an  article  which  declares  that,  per- 
fpn*  infuring  muft  give  notice  of  any   other  infurance     ,  * 

made.elfewhere  wm  &£  fajn^  houfes.or  goods,  that  the 

fame  s 


1J.H*    i. 


(a)  The  4th  ieltion  provides  that  it  fhall  not  extend  to  ma- 
rine infurances,  which  ftiews  that  it  was  the  intention  of  tKc 
legiflature  that  it  ft>oukl*^en4^aceordipgttat{ie  .above  words 
in  the  enabling  claule,  to  every  other  fpecies  of  infurance. 
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(aide  may  be  allowed  by  uriorfeo&Pt  w  tke*  pqiky  j  n* 
order  that  each  office  may  bear  its  rateable  proportion  of 
any  lofs  that  may  happen-  (a)    But  unlefs  fuch  notice  be 
given  of  each  infurance  to  the  office  .where  another-  in- 
funmce  is  made  on  the  fame  effe&s,  die  infurance- nude, . 
without  fiich  notice,  will  be  void* 
Bat  •  perfon       It  is  not  neceflarja  however,  m  order  to  conititste  an 
wMMnthariag  iafurable  intereft,  that  the  infured  {hall,  in  every  inftance* 
tht     abfolute  have  the  abfolute  and  unqualified  prqperty  of  the  effefte 

infured.     A  trufte$,  a  mortgagee,  a  reverfioner,  a  ia&or 
or  agent,  with  the  cuftody  of  goods  to  be  fold  upon  com- 
roiffion,  may  injure  \  but  with  this  caution,  that  the  na- 
ture of  the  property  be  diftin&ly  fpecified  -7{t>)  and  that 
x  all  the  insurances  upon  the  fame  property,  ttken  together, 

(hall  not  exceed  the  full  value,  thereof.    x 

■  ft  .  - 

{a)  Vid<  fup.  115. — (£)  See  the  6$  article  of  the  f^opdals 
of  the  Smn  6re-oflke ,  and  7th  article  of  the  propofel*  of  the 
Phmmx  fire-office. 
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CHAP.     llU 

X)f  the  Rift  which  Injkreh  ertgdgi  to  ruft. 

BY  the  terms*  of  the  ttfwal  peltcf  tfce  mforers  under*  IT*  rifc  tiftial* 
talaeto  pay,  make  good;  and  fetisrjr  to  the  infured  all  lofs  !a^ajn{L5llfqrcd 
or  dafenage*  which  Vnay  happen  by  fire,  during  the  term 
Specified  in  the  policy,  to  the  houfes  or  other  buildings, 
furniture,  or  merchandize  infuredi 

-    By  an  article  of  the  printed  ■  proposals,  which*  as  we  The    proviso, 
ihaUprefaatiyr*e,(/i)arc^  "S^fd^? 

-a  part  of  the  contract,  it  is  provided  that,  "No  lofs  or   extraordinary 
**  damage  by  five,  happening  .by  any  invafion,  foreign  CTeotia 

*  enemy;  ot  any  military  or  nfarped  power  wfantfoeveij 
**  will  be  made  goodi  by  this  company." 

In  the  following  cafe,  a  queftion  aroie  upon  the  con*  The  **nft 
&rac"tion  of  the  Words  .yfurped  power  in  this  provifo.—  "furt?*  /TIP* 
It  was  an  action  of  covenant-on  a  policy  of  the  Lmdom  mean  an  iova- 
jtyyrut&vomfkny  aguaft  firej  upori  a  malting  office  at  k^dfr°m^- 
^or^n^ic^^-The  defendants,  amongft  othfer  pleas,  pleaded  ternal  rebel- 
that  the  malting: office  was  burnt  tfy  an  u/urptd  powers  HoD;  Bot  th« 
and.ifEeebeing  joined  on  this  plea,  the  canfe  was:  tried  common  mob» 
*t<)Nar*uach  affixes,  and  a  verdict  found  for  the  plaintiff,  _ 
damages  4604.  fubject  to  the.  opinion  of  the  court  upon  UmL^jfmr.  % 
a  cafe,  which  ftated,  'That  on  the  2.7th  of  November,,*  Wfy%(>h 

*  mob  arofe  at  Norwich,  on  account  of  the  high  price  of 
1  provi£Lons>  and  .fpoiled   and  deftroyed  a  confiderable 

*  quantity  of  flour :  That  thereupon  the  proclamation 
4  was  read,  and  the  mob  difperfed  for  that  time.  That 
'  afterwards  another  mob  arofe  and  burnt  down  the  malt- 

*  ing  office  mentioned  in  the  policy*— This  cafe  was  twioa 

argued 


(a)  Vid.  Oilman  vA  BtivUit,  Routlcd^t  t.  SurrtU,  and  WoU 
>.  Worflcyi  inf.  ch.  5. 
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'  argued  at  the  bar,  and  the  court  took  time  to  deliberate. 

At  length  Lord  C.  J.  Wilmoty  Mr.  Juftice  Cltve^  and  Mr. 
Juftice  Bathurjly  againft  the  opinion  of  Mr.  Juftice  GouUy 
determined  that  the  true  import  of  the  words  ufurped 
fewer  in  the  provifo,  was$  an  invafion  from  abroad,  or 
an  internal  rebellion,  where  armies  are  drawn  up  againft 
each  others  when  the  laws  are  filent;  and  when  the 
firing  of  towns  becomes  unavoidable :  But  that  thole 
words  could  not  mgaa  the  power  of  a  common  mob. 
Hie  words  The  London  Ajfuranc*  company  ftiU,  however,  retain 
««i/  commotio*,  ^  pr0v;fo  jn  j^  original  ibrm.    The  Sun  Fir*  Office, 

were    held  to    T         *  *>  ■        .     » 

exclude    lofle*  in  the  year  1727,  added  the  wofds  cnnJ  commcticn  ;(a) 
*  *c  rioUof  and  upon  the  conftrudtion  of  thefe  words  another 

arofe  in  cpnfequence  of  the  tumults  with  which  the 
trapolis  of  the  Britj/b  empire  was  clifgraced  in  the  foamier 
of  the  year  1780.    Thefe  tumults  were  excited  by  cer- 
tain perfons  who,  under   the  made   of  reugam,    pre- 
tended to  feek  the  repeal  of  a  law  then  lately  paSed, 
granting  to  Roman  catholics,  certain    indulgences  and 
fome  mitigation  of  the  hardships,  under  which  they,  at 
that'  time,  laboured  in  this. country  \   but  their  object  was 
nothing  lefs  than  the  entire  fubveriion  of  the  government* 
And  to  accomplifh  thispurpofe,  they  excited  to  mmrfal 
devaftajion,  a  defperate  and  lawlefs  rabble,  made  up  of 
malefactors  and  fanatics,  who,  though  facinate4  by  dif- 
ferent motives,  are  at  all  times  equally  prone  to  mifchief 
and  rebellion.     Fortunately  for  this  country,,  the  militia 
was  at  that  time  embodied,  the  rioters  were  rarefied, 
*     '     '   *nd  the  conftitution  preferred* 

Amongft 


1  (a)  Moft  of  the  other  offices  have  introduced  the  Jame  Words? 
and  fome  have  the  words  *  riot,  tumvk>  atui  civil  so&motion.*  ft 
is  rather  remarkable,  however,  that  neither  the  Hmdin  Hmi 
or  the  Union  fire  offices  has  any  provifo  or  exception  of  this 
nature  in  their  printed  propofals.  It  were,  perhaps,  to  be 
wifhed,  that  none  of  the  offices  would  infure  againft  the  mif- 
chiefs  occaGoned  by  riot  and  civil  commotion.  Men  cannot 
•  betoo  deeply  mterefted  in  the  prefcitaiiou  of  the  public  peace, 
and  the  ibpport  of  lawful  authority.         ■   ■  •  * 


/<     '* 


Ampngft  others  devoted  to  deftruction  by  this  defperate  x^aittJKm 
banditti,  was  JVfr.  Langdale,  a  catholic,  and  a  confidera-   »Tn.  P.  Mich! 
ble  diftill^rl     His  premifes   they  fired ;  and  all  his  ftock    Vac       1780. 
erf*  liquors  and  other  effects  were  there  deftroyed.. — Be- 
ing infured  at  the  Sun  Fire  Office,  he  brought  his  action 
upon  the  policy,   to  recover  a  fatisfacYion  for   the  lofi 
he  had  thus  fuftained.     The  office  defended  this  action 
on  the  ground  thsEt  this  lofs  was  occafioned  by  civil  com- 
motion.— The  caufe   was  tried  by  Lord  Mansfield,  and, 
upon  the  facts  of  tie  plaintiff's  cafe  being  proved,  the 
point  was  argued  very  much  at  large  by  the  counfel  on 
both  fides. — Lord  Mansfield,  in  his  addrefs  to  the  jury 
(aid, — "ftfoft  undoubtedly    every  man's  leaning    mult 
be  to  ike  fide  6f  the  plaintiff,  in  order  to  divide  #the  lofi 
,    in  fo  great  a  calamity.     But  that  inclination  mull  be  gov- 
erned by  the   rules   of  law   and  juftice  ;    and  the  only 
queftion  to  be  determined  arifes  fingty  upon  the  construc- 
tion of  two  words  in  the  policy.     It  appears  that  in  thd 
Vear  1720,  the  London  Affurance  company  put  into  then* 
policies  all  the  words  here'  ufed,  except  civil  commotion  g 
and  any  fire  happening  by  a  foreign  enemy  is  clearly  pro- 
vided agairift,  whether  they  burn  houfes,  or  fet  fire  to  a 
town.    The  words"  military  or  uj 'urged  power  are  ambig- 
uous :   feut  they  have  already  been  the  fubject  of  a  judi- 
cial determination,  {a)    They  mud  mean  rebellion,  con- 
ducted by  authority;    as  in  the  year  1745,   when  the 
rebels  came  to  Betty ;  'and  if  they  had  ordered  any  part 
df  .the  "town,  or '  i  fihgle  houfe,  to  be  fet  on  fire,  that 
would  have  been  by  authority  of  a  rebellion.     That  is  the 
only  distinction  in  the  cafe  :    It  muft  be  by  rebellion  got 
to  fuch  a  head,  as  to  be  under  fome  authority.     In  the 
year  1726,  the  Sun  Fire  Office,  in  imitation  of  the  Lon~< 
don  Affurance  company,  inferted  the  fame   exception  : 
This   provided  againft  rebellion,  determined  rebellion, 
with  generals  who  cbuld  give  orders  :  But  the  Sun  Fire 
Office  did  not  think  fh is  fufficient ;  and  therefore,  in  the 
year   1727,  they  introduced  the  words  civil  commotion  f- 

words 


i>  1 
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[a)  Vid.  Drittiwater  v.  Lond*  Ajfur.  flip.  687. 
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*ords  a*  general  and  untechnical  as  can  pofltbly  "be  afocL 
They  do  not  fay  civil  commotion^  filch'  as  amounts  to  &ig& 
trenfon.     They  avoid  faying  civil   commotion  amounting 
Ho  felony  or  to  a  mifdetoiarfour,  bu{  tfhey  life  the  term  «  civil 
eommotion"   taking   the  largeft  and  nioft  general  fenfe 
of  the  words  that  the  language-  will  allow ;  They  do  not 
even  fay  a  riot.    It  may  be  a  queftion,  in  point  of  hv9 
#hethfer  an  afiembly-  or  multitude  be  a  riot.     But  the 
(Ingle  queftion   here  is,  whether  this  has  been  a  civil 
commotion.    If  there  be  a  cafe,  to  which  {befe  word* 
can  be  applicable,  it  is  to  a  cafe  of  this   fort-    I  cannot 
fee  any  of  the  other  word£,  to  which  it  can.  be  applied* 
tJfarped  power  takes  in  rebellion)  a&ing  under  o/urped 
authority.     From  a  foreign  enemy  the  office  ts  fecurtdz 
But  what   is  a  civil  commotion  ?    It  is  ibmething  dfe. 
The  prefent  was  an  infurre£tion  of  the  neaple  refifingr 
aH  law,  fettmg   the  authority  of   the  ^ovarnmont   at 
nought  y    and  depriving  of  its  protection  whoever  was 
-    ■   '    obnoxious  to  them.    What   was  the  objeft  and  end  of 
this  violent  rafurre£tion  ?  It  took  place  in  many  parts  of 
the  town  at  the  fame  time,  and  the  very  fame  night; 
the  mob  were  in  Broad  Strut,  St.  Catherin/s,  in  Qfamm* 
Jlreety  at  Blacifriar's  Bridge,  and  a$  the  plaintiff's.    What 
is  their  ubjett?    General  dejirutHon,  general,  confirm*     U 
certainly  <u*?x  meant  to  aim  at  tie  very  vitals  of  the  coq/btntmn. 
It  was  hot  a  private  matter,  under  a  cry  of  Nopopryonbf9 
%o  deftroy  all  papifts,     Newgate  is  burnt  down ;  The  Flaf 
pf ifon,  the  *Kih£j  Bench .  prifon,  the  new  Bridewell*  ar$ 
burnt  down,  and  all,  the  prisoners  fet  at  liberty.    The  Boat 
attacked  ;  the  Exclfe  and  Pay  offices  in  Broadflreet.rbitzX^ 
ened.     The  houfes  of  a  vaft  number  of  papifts  burnt  and 
deftroyed.  Military  refiftance  necefiary,  and  an  extraordi- 
nary ftretch  was  made,  which  was  juftified  by  neceffitjy 
Many  men  have  been  killed^    "vYhat  is  this  but  a  crvtf 
commotionri£  any  precife  meaning  can  be  affixed  to  thole 
words*     It  is  faid  that  this  is  a  civil  commotion  diftind 
from  ufurped  power  and  rebellion.     It  is  admitted,  that 
this  kind  of  infurre&ion  may  amount  to-  high  treafon : 
and,  to  be  fore,  it  may.    But  the  office  do  not  mean  to 
*  '■  try 
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tirj  whether  theft  rioters  Were  guilty  of  high  treafon  or  no% 
It  is  not  put  upon  that,  but  on  the  ground  of  a  civil 
commotion.  It  is  not  an  occafionat  riot:  That  would 
be  another  quoftian.  I  do  not  give  any  opinion  ithat 
that  might  be.  You  will  give  your  opinions,  whether  the 
fads  of  this  cafe  bring  it  within  the  idea  of  a  civil  com- 
motion. I  think  a  civil  commotion  is  this ;  an  infurreclion 
of  the  people  for  general  pttrfofesy  though  if.  vosff  not  « 
amount  to  a  rebellion,  where  there  is  an  ufurped  power* 
If  you  think  it  was  fuch  an  frifurrection  of  the  people 
for  the  purpofes  of  general  mifchief,  though  not  amount- 
ing to  a  rebellion,  but  within  the  exception  of  the  pot- 
icy,  you  will  find  for  the  defendants.  If  not,  you  w!Q 
find  for  the  plaintiffs.  The  jury  found  a  verdict  for  the 
defendants* 

But  Mr.  Lonsdale  wa6  not  without  remedy.     He  afi*r> 
wards  brought  his4{tipn  againft  the  Hundred*  upon  th£ 
riot  act*  1  G*  I.  c  5,  §  6P  and. recovered  a  full  fatisfaction 
for  the  damage  he  had  fiiftajned. — Had  the  office  not  But  t*  infer* 
been  exempted  from"  this  lots  by  the  words  civil  ammo-  ™£  T7SL 
thm  in  their  prapofals,  they  would  have  had  their  remedy  occafioned   by 
over  againft  the  Hundred.    In  the  following  cafe,  which  Jj^»       ^T* 
came  before  the  court  of  £ing's  Bench  in  the  year  1782,  over     againft 
jt  was  determined  that  an  infurance  company,  having  paid  ^iGionv'*'9 
a  lofs  occafioned  by  riots,  may  recover  back  fuch  lofs,  in  the  riot  a£,  in 
an  action  againft  the  tfundred}  cm  the*  above  act,  brought  {JrfJJJJ**** 
|n  the  name  of  the  infured. 

That  was  an  action  brought  againft  the  Hundred  on  the  Ma/on  ▼.$*;*/! 
riot  act,  flaf.  1  G.  I.  c.  5,  J  6,  to  recover  a  fatisfaftipn  for  uin^—M* 
fhe  damage  fuftained  by  the  plaintiff,  by  the  demolition 
ofhishoufe,  in  the  riots  of  1780. — Upon  the  trial  of 
the  caufe,  there  was  a  verdict  for  the  plaintiff,  with  259 1, 
damages,  ftibject  to  the  opinion  of  the  court  on  9  cafq, 
which  ftatedj  in  fubftance,  that  the  plaintiff  had  infured 
hi$  houfe  in  the  Hand  in  Hand  fire-office  ;  that,  the  fire 
office  had  paid  the  lofs,  without  any  action  being  brought 
againft  them;  and  that  this  action  was  t brought  againft 
the  Hundred  in  the  plaintiff's  name,  and  with  his  con* 
•fent,  for  the  benefit  of  the  infurance  office,  and  to  re-, 
jsibiirfe  them  the  lofs  they  had  paid, — The  queftion  was 

whether* 


-  i 
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whether,  as  the  plaintiffhad  already  received  a  fatkfa£tion, 
this  action  could  now  be  maintained  againft  the  Hundred 
on  behalf  of  the   infurers.— It  was  contended,  on  the 
part  of  the  Hundred,  that  it  was  the  policy  of  the  aft, 
befide  the  inducement  to  fupprefs  riots,  to  divide  the 
tofs,  and -prevent  the  ruin   of  individuals;    but  there 
oould  be  no  reafbn  of  policy  or  juftice  to  extend  this* 
beyonji  the  pasty  hknfelf,  to  bodies  or  individuals,  who 
tave  wilfully  put  themfelves  into  thk  danger :    That 
though  it  feas  true  that  a  man,  having  different  remedies 
may  purfue  either,  and  it  is  no  defence  to  the  one,  that 
he  might  have  purfued  the  other ;  yet,  when  he  has  re- 
covered by  one,  he  fhall  not  afterwards  feek  a  fecond  fatis- 
feftioa  by  the  other.— But  the  court  were  uaammouify  of 
opinion  that  the  office  had  a  right  in  this  acfe,  to  recover 
againft  the    Hundred,  in  the  name  of  the  infiored.— • 
Lord  Mansfield  (aid,— "  Though  the  office  pud  with- 
out a  Ant,  this  muft  be  coniidered  as  without  prejudice  ; 
and  it  is,  to  all  intents,  as  if  it  had  never  been  paid.    The 
queftion  comes  to  this :    Can  the  owner  of  the  houfe, 
having  infured  it,  come  againft  the  Hundred,  under  this 
aft?  Who  is  fieft  liable  ?   If  the  Hundred  be  firft  liable, 
{till  it  makes  no  difference  :  If  the  infurers  be  frilliahle, 
then  payment  by  them  is  a  fatUfaftion,  and  the  Hihv 
dred  is  not  liable.     But  the  contrary  is  evident,  from  the 
nature  of  the  contraft  of  infurance.    It  is  an  ittdtmmkj. 
We  every  day  fee  the  infured  put  in  the  place  of  the  in- 
furer.     In  abandonment  it  is  fo*    and  the  infurer  uf« 
the  name  of  the  infured.     It  is  an  extremely  dear  cafew 
The  aft  puts  the  Hundred  in  the  place  of  the  treipaflers  ; 
and  on  principles  of  policy,  I  am  fatisfied  that  it  is  to  be 
enjufidered  as  if  the  infurers  had  not  paid  a  farthing.*-— 
Mr.  Juftice  Willes  faid, — "  I  cannot  diftingutfh  this  from 
the  cafe  of  an  efcape.     If  the  fheriff  pap,  he  has  hi/ 
remedy  over  againft  the  party.    Though  the  Hundred 
is  not  anfwerable  criminally,  yet  they  are  not  to  be  con- 
»     fidered  as  wholly  free  from  blame.    They  may  have 
been  negligent,  which  is  partly  the  principle  of  the  aft.* 
Mr.  Juftice  AJburJl  faid, — "At  all  events  the  plaintiff. 

is  entitled  to  a  verdift  to  the  amount  of  the  premium, 

having 
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having  had  no  compenfatiqn  as  to  that.     But,  on  the 

larger  ground,  I  am  of  opinion  that  the  Hundred  is  liable 

in  this  action  for  all  the  damage  fuftained  hj  the  plaintiff. 

It  is  like  the  cafe  of  an  abandonment,  an4  the  office  i$ 

not  to  be  in  a  worfe  fituation  for  having  paid  the  loft 

without   a  fait." — Mr«_  Juftice  Bullcr  faid>— «  Whether 

this  cafe  be  confidered  on  ftrict,  or  on  liberal,  pritaipLes 

of  infurance  law,  the  plaintiff  muft  recovetv    Strictly-* 

no  notice  can  be  taken  of  any  thing  out  of  the  record; 

The  contract  with  thte  ^office,  ftrictiy  taken,  is  a  w&ger? 

liberally,  it  is  an  indemnity :  Bnt,  on  the  words,  it  i* 

only  a  wager,  of  which  third^perfons  {hall  not  avail  them*  '        T 

felves.     It  has  been  rightly  admitted  that  the  Hundred 

is  put  in  the.  place  of  the  trefpaffers.     Hem  could  thp 

txefpa&ers  have  availed  themfelves  of   this  fttisfa&iogi 

made  by  the  office  ?   Could  they  have  pleaded  it  by  way    ' 

Of  accord  and  fotisfoBkn  ?  It  was  not  paid  as  a  fatis&ctioir 

fer  the   trefpafe,  and  the  fads  of  the  cafe  would  not' 

have  ftpported  fuch  a  plea.    The  beft  way  is  to  confide? 

this  cafe  as  a  contract' of  indemnity,  in  which  the  paring 

ciplet  is,  that  the  infhrer  and  the  infured  are  as  one  per- 

fon  5  and  in  that  light,  the  paying  before  or  after,  din. 

make  no  difference." 

In  general  the  rifk  commences  from  the  figntng  dt  ^Sndkt  w* 
the  policy,  tinlefs  fome  other  timebe  fpecified  j  and  it  teded  by  th% 
will  of  courfe  end  with  the  term  for  which  it  is  made.  E°hcy  .dunn? 

.  m  the  15  day*  al* 

Imurances  againft  fire  are,  in  general,  either  annual,  lowed  Hot  pay- 
or for  a  term  of  feven  years,  at  an  annual  premium  ;  fend  ^^J^T"' 
the  offices,  as  an  indulgence  to  the  infured,  generally 
.  allow  1 5  days  from  the  expiration  of  each  yea*  for  the  pay* 
ment  of  the  premium  for  the  next  fucceeding  year.  But 
the  infured  has  always  been  confidered  as  being  under 
the  protection  of  the  policy  till  the  expiration,  of  the 
IS  days,  provided  the  premium  were  paid  %ifhin  that 
time. 

"  In  the  printed  propofals  of  the  Sun  Fir*  Office,  and  H?wJir  "jj|? 
of  fbme  others,  there  is  this  article  : — *  On  beipeaking  yearly  pofey. 
'policies,  all  perfons  are  to  make  a  depofit  for  the  pol* 
(icy,  ftamp  duty,  and  mark  •,    and  (hall  pay  the  pre-. 

<mium 
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'oyuni  to  the  next  quarter-day,  and  from  thence  for  one* 
<  year  more  at  leaft  \  and  (hall,  as  long  as  the  managers 
c  agree  to  accept  the  fame,   make  all  future  payments 
«  annually  at  the  faid  office,  within  15  days  after  the 
•day  limited  by  their  refpe&ivfe  policies,  upon  forfeiture 
c  of  the  benefit  thereof ;  and  no  infurance  is  to  take  place 
« till  the.  premium  be  actually  paid  by  the  infured,  his,  her, 
*  or  their  agent  or  agents*' — In  the  following  cafe  it  became 
a  queftion  bow  far  the  infured,  upon  a  half-yearly  policy, 
was  protected  during  the  15  days,  before  the  new  pre- 
mium was  actually  paid  and  accepted, 
the  infcred  in       It  was  an  action  againft  the  Liverpool  fire-office,  which 
m  poRcy  agrees  bad  adopted  the  above  article.     The  plaintiff  declared 
miura      half-    <M*  a  policy  4*ted  the   10th  of  December  1788,  in   which, 
yearlf,  ^j**11   (after  reciting  that  the  plaint ifis  had  paid  7L  19  s.  to 
expiration    of  the  office,  and  had  agreed  to  pay  7  L  10  &.  on  the  10th 
theformerhalf-  ^  yune  1789,  and  the  like  fum  every  fix  months  during 

£af!pexis  within   the  continuance  of  the  policy,)    it  was  declared  that, 

***  lSf  **V*  ^rom  tne  ^te  °^  t^ie  P°^c7»  *"°  *on8  **  ****  phuntifi% 

renewed    pre-  fhould.  pay  the  fum  of  7 1.  10  s.  at  the  times  and  places 

mium  is  paid,  aforefaid,   and  the  truftees  or  acting    members  of  the 

ets  arc  not  lis-  fociety  fhould  agree  to   accept  the  fame,  the  funds  of 

Wc,  though  the  the  (bciety  fhould  be  liable  to  pay  the  plaintiffs  fach 

femfered  before  damage  and  lofs  as  they  fhould  fuffer  by  fire,  not  exceed- 

<he  end  of  the  ing  6000 1.  according  to  the  exact  tenor  of  their  printed 

propofals. — The  declaration,  after  fetting  forth  the  above 

Tarleton     and  article  of  the  printed  propofals,  ftated  that  the  fociety 

Jf  ?Jd^  had>  from  the  year  l777>  been  in  Ae  Plaice  of  in- 
ew.   $  T.  R.    fining  for  periods  lefs  than  a  year,  by  policies  fimilar  to 

**5*  the  prefent,  referring,  in  like  manner,  to  the  fame  printed 

propofals  ;  and  that  they  had  received  the  premiums 
within  the  15  days  after  the  times  limited  in  fuch  poli- 
cies, and  the  policies  thereupon  remained  in  force,  fc 
then  ftated  a  lofs,  to  the  amount  of  6000 1.  on  the  1 1th 
of  December  1789j  before  the  expiration  of  the  15  days, 
and  .before  any  refufal  to  accept  the  renewed  premium, 
or  to  continue  the  policy^  There  was  a  fecond  count, 
ftating  that,  before  the  expiration  of  the  15  days,  the  plain- 
tofts  tendered  at  the  office  7 1.  10s.  to  the  managers  of  the 

fbciety 
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fociety,  they  not  having  then  difagreed  Of  refufed  to  ac* 
cept  the  fame. — The  defendants,  amongft  other  pleas  to 
the  firft  count,  pleaded  that  the  plaintiffs  did  not  pay  the 
fum  of  7  1.  10  s.  on  or  before  the  10th  of  December,  as 
they  ought  to  have  done,  in  order  to  have  continued 
the  policy  to  the  time  when  the  lofs  happened.  To  the 
fecond  count  they  pleaded,  that  the  fum  of  71.  10  s. 
was  not  tendered  to  the  managers,  until  after  the  10th 
of  December. — Upon  a  demurrer  to  theie  pleas,  the  court 
determined  that,  under  the  above  eircumftances,  the  plain- 
tiffs were  not  entitled  to  recover,  and  gave  judgment 
for  the  defendants. — Lord  Kenyan  faid  ; — "  It  is  admit- 
ted that  the  infurancc  did  not  extend  to  half  a  year  and 
1 5  days ;  and  that  complet  ely  puts  an  end  to  the  whole 
cafe.  The  plaintiffs  ftipulated  to  pay  71.  10  s.  half 
yearly,  on  the  10th  of  June,  and  the  10th  of  December  3 
and  that  they  would,  as  long  as  the  managers  agreed  to 
accept  the  fame,  make  their  payments  within  15  days 
after  the  day  limited  j  but  no  insurance  is  to  take  plact 
until  the  premium  be  actually  paid*  The  continuation  of  the 
term,  therefore,  depends  on  two  eircumftances  which 
muft  both  concur;  namely,  that  the  infured  mould 
pay  the  71.  10  s.  and  that  the  infurers  fhould  agree  to 
accept  that  fum.  Barely  ftating  thefe  facts  is  fufficient 
to  fhew  that  the  plaintiffs  are  not  entitled  to  recover." 

Soon   after   the  above  decifion,   the  Royal  Exchange^   jjut  feveral  of* 
the  Phoenixy  and  fome  other  infurance  companies  gave   fi«*hold  them- 

..'...  .,  ri>       felves       liable 

notice  that  they  did  not  mean  to  take  advantage  of  this    durjUg  t^e  15 
judgment ;    but   would  hold   themfelves  liable  for  any    <*ay9  •*  «*»W 
lofs  during  the    1 5  days  that  are  allowed  for  the  pay-   *" m* " 
ment   of  the   renewed  premium  upon  annual  policies, 
and  others  for  a  longer  period :    But  that  every  policy 
for   a   fliorter  period  than  a   year,  would  ceafe  at  fix 
o'clock  in  the  evening  of  the  day  mentioned  therein. 


CHAP. 
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CHAP-     F?. 

Of  the  AJJignment  of  the  Policy. 

^thfKo  A  POLICT  of  infurance,  being  a  chofe  in  oBion,  is,  in 
one  who  has  ftrictnefs,  not  affignable  at  law.  But,  like  every 
Ac  'effe&s  in^  other  chofe  in  action,  it  may  be  affigned  in  equity ;  and 
fured,  is  void,   courts  of  law  now  take  notice  of  fuch  affignment ;  fo 

that  the  ancient  rule  of  the  common  law,  being  often 
found  injurious  to  the  interefts  of  a  commercial  country, 
is  now,  in  a  manner,   difregarded,  or  at  lead  'evaded.  . 
But  the  mere  affignment  of  the  policy,  would  be  of  little 
avail,  without  an  affignment  of  the  fubjeft  matter  of  the 
infurance   alfo.      The  affignee  could   derive  no  benefit 
from  the  policy,  unlefs  the  intereft  of  the  infured  were 
transferred  with  it ;  becaufe,  as  we  have  already  fhewn, 
the  infured  muft  not  only  have  an  intereft  in  the  fab/eft 
matter  of  the  infurance,  at  the  time  of  infuring,  but  alio 
at  the  time  the  lofs  happens,  (a) 
Upon  thcdcath       Jn  the  pruite(i  pr0pofals  of  all  the  offices  it  is  declared 

of  the  infured,  *  *      r 

the    policy  is  that,  upon  the  death  of  an  infured,   his  intereft  in  the 

#oontinuedto  his  poiiCy  fl^n  foe  continued  to  his  seprefentative  to  whom 
repreientative.     *        J  f 

the  property  infured  belongs,   provided  fuch  reprefenta- 

tive,  before   any  new  payment   be  made,   procure  his 
right  to  be  indorfed  on  the  policy  at  the  office. 
The  contribu-        Jn  the  propofals  of  the   Hand  in  Hand  fire-office,  k 
fecm  to  allow   *s  declared,  that  if  the  premifes  infured  fhould  be  affigned, 
the  affignment  the  affignment  muft  be  entered  at  the  office ;  and  that 
without1*0  any  alignments  of  policies  fhall  be  entered   at   the  office, 
exprefs     per-  within  42  days  after  they  are  executed  j    or  elfe  the  af- 
fignee fhall  have  no  benefit  thereby.     And  in  the  pro- 
posals 

(a)  Per  Lord  King,  Ch.  in  Lynch  v.  Dal%elU  inf.  698  ;  Per 
Lord  Bardwickc  Ch.  in  the  Sadler's  Company  v.  Badcoct,  in£ 
700 ;  vid.  fup.  684. 
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pofals  of  the  Union  fire-office,  it  is  declared,  that  every 
member  transferring  his  policy,  (hall,  within  three  months, 
give  notice  to  the  directors,  and  bring  their  policies  to  the' 
office,  to  have  fuch  transfer  indorfed. 

The  Weftminfter  office  merely  dejires  that  the  affign- 
ment  (hall  be  entered  at  the  office  as  foon  as  poffible. 
So  that,  it  would  feem,  the*  policies  of  thefe  three  contri- 
bution focieties  may  be  affigned,  without  any  exprefs  per- 
,  miffion  from  the  refpe&ive  offices  for  that  purpofe  ;  and  * 
that  it  is  fufficient  if  the  alignment  be  brought  to  the 
refpeftive  offices  to  be  entered. 

But  the  other  offices  give  notice,  generally  upon  the    But  the  other 
policy,  that  it  fihall  be  of  no  force  if  affigned,  unlefs  fuch    °f  ^nm^n? 
affignment  be  allowed  by  an  entry  irr  the  books  of  the    without   their 
office,  or  indorfed  on  the  policy.     So  that  it  feems  to  be    ^P^'pennif. 
a  fettled  rule  in  all  the  offices,  not  to  allow  any  transfer 
of  any   policy,  without  the   confent  of  the   managers. 
This  is  perfectly  reafonable.     The  offices  may  choofe  for 
whom  they  will  infure  ;    they  are  -rift  obliged  to  infure 
for  every  perfon  that  may  apply  to  them.      In  fome  in- 
stances, character  may  be  a  fufficient  reafon  for  a  refufal. 
But  the  offices  would  be  deprived  of  this  option,  if  any 
perfon  infured  might  affign  his  policy  to  whom  he  pleafed, 
without  their  concurrence*      This  will  appear  from  the 
following  cafe. 

On  the  28th  of  July  1721,  one  Richard  Ireland  ob-  The  infured  $p. 
tained  a  policy  from  the  Sun  fire-office  for  the  infurance  go^^fffign*! 
of  his  houfe,  being  the  Angel  inn  at  Grave/end,  with  his  the  houfe  to  A*. 
goods  therein,  from  lofs  and  damage  by  fire  :  And  it  toi?.;$affign» 
was  agreed,  that  fo  long  as  Ireland  ihould  pay  five  fliil-  the  goods  over 
lings  a  quarter,  the  fociety  would  fatisfy  the  faid  Ire-  to^ithemon- 
iand>  his  executors,  administrators,  and  afllgns,  his  lofs    «ywivancedfor 

,.  ,  in  r    2?- to  purchafe 

not  exceeding  1000  L  according  to  the  exact  tenor  or  them.  After- 
their  printed  propofals. — Some  confiderable  time  after-  wardsafirchap- 
wards,  Ireland  died,  leaving  his  fon  Anthony  his  fole  ex-    infured  affi 


gns 


ecutor  :    Who  brought  the  policy  to  the  office,  and  had  the  policy  to  ^. 

•     t      r  ?        ,  ,  r-      r  li  j  and  A  alfo  af- 

an  indorfement  made  thereon,  that  the  lame  belonged  flgn8 10  him  his 

to  him  ;  and  he  afterwards  paid  one  year's  premium  up  »n^reft  in  the 

to  Chrijtmas  1727.      In  Augujl   1727,  the  houfe  was  de-  affi^ents  of 

ftroyed  by  fire  5     and  fome  time  afterwards,  the  plain-  thepolicy  being 

tiffs 
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foade  after  the  tiffs  applied  to  the  office,  and  alledged  that  they   had 

wdw&uli  Purchafed  the  houfe  and  Z00**  of  Anthony  Ireland  ,•  that 
confcot  of  tbe  the  fame  were  their  property  at  the  time  of  the  fire  ; 
office,  the  affig-  an(j  tkat  they  had  an  affignment  of  the  policy  made  to 

nee  cannot  re-  '  e  r 

cover  the  lofs  them,  at  the  fame  time  that  the  houfe  and  goods  were 
imdcr  lL  affigned  i    and  they  produced  an  affidavit  from  Roger 

JLyn.b  and  an-  Lynch>  in  which  he  fwore  that  their  lofs,  by  the  burning 
and^Jthe^'j  of  the  houfe,  amounted  to  500  1.  and  upwards \  and  upon 
Bm.  Pari.  Ca.  this  affidavit  was  indorfed  the  ufual  certificate  from  the 
49  ^  minifter  and  churchwardens,  &c.     But  neither  in  the  af- 

fidavit or  certificate,  was  any  mention  made  of  any  lofs 
being  fuftained  by  the  plaintiffs  by  the  burning  of  any 
goods  \     nor  was  any  affidavit  made  by  Anthony  Ireland, 
that  he  had  fufFered  any  lofs. — The  plaintiffs,  however, 
infifted  that  the  office  Tiould  pay  them  1000  1.  for  their 
lofs  by  the  burning  of  the  houfe  and  goods  ;  and  they 
filed  a  bill  in  chancery,  fetting  forth,  that  Anthony  Ireland^ 
on  the  24th  of  June  1727 ',  for  250  1.  affigned  to  them 
a  leafe  of  the  hotffc  .and  ftables  \    but,  that  the  goods, 
for  which  the  plaintiffs,  as  they  alleged,  were   to   pay 
500  1.  being  intended  for  one   Thomas  Churchy  who   was 
to  hold  the  inn  under  them,  Ireland^  by  bill  of  fale  of 
the  fame  date,  fold  the  fame  to   Church  for  his  own  ufe. 
The  bill  alfo  dated  the  affignment  of  the  policy  to  the 
plaintiffs  \  and  that,  although  the  bill  of  fale  of  the  goods 
was  made  to   Church  ;     yet  that  the  plaintiffs  paid  the 
pyrchafe  money,  and  Church  affigned  the  bill  of  fale  to 
them  for  fecuring  it  ;   and  alfo  releafed  to  the  plaintiffs 
his  intercft  in  the  policy. — The  defendants,  by  their  an- 
fwer,  alleged  that  the  affidavit  produced  was  not  agree- 
able to  the  propofals  ;     that  no  affignment  of  the  policy 
was  made  to  the  plaintiffs,  nor  any  affignment  of  it  made 
to  them  by  Churchy  till  after  the  fire.     They  infifted  that 
the  policies  ilTued  by  the  office   were  not,  in  their  na- 
ture, affignablc,  being  only  contracts  to  make  good  the 
lofs  which  the  contracting  party  himfelf  ihould  fuftain  ; 
and  that  no  other  peribn  was  entitled  to  any  benefit  from 
it.     The  caufe  proceeded  to  iflue  ;     and  witnefles  being 
examined  on   both  fides,  it  appeared  upon  the  plaintiff's 
own  evidence,  that  the  agreement  for  the  affignment  of 

,  the 
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the  policy,  (if  any,)  was  not  till  after  the  agreement  for 
the  purchafe  of  Ireland's  term  in  the  houfe  ;     and  that 
the  affignment  of  it,  though  bearing  date  before,  was  not 
made  till  fome  time  after  the  fire  :     So  that  the  agree- 
ment for  affigning  the  policy  was  a  voluntary  conceffion 
on  the   part  of  Ireland,  and  independent  of  the  bargain 
for  the  houfe,  and  not  made  till  after  Ireland's  intereft 
in  the  houfe  was  determined  $     nor  carried  into   execu- 
tion till  after  the  lofs  had  happened.      And  as  to   the 
plaintiff's  property  in  the  goods,  they  proved  an  affign- 
ment from  Church  to  them,  as  a  iecurity  for  300  1.  ;  but 
omitted  to  ftate  when  this  affignment  was  made,  though 
the  defendants,  by  their  anfwer,  had  put  the  time   in 
ifiiie.— Upon  this  cafe,  the  Lord  Chancellor  King  dif- 
miffed  the  plaintiff's  bill.— He  faid,— «  Thefe  policies   ™c£f8cy^£ 
are  not  infurances  of  the  fpecific  things  mentioned  to  be    the  cfie&t  m- 
infured  ;  nor  do  fuch  infurances  attach  on  the  realty,  or    fulcd" 
in  any  manner  go  with  the  fame,  as  incident  thereto, 
by  any  conveyance  or  affignment :  But  they  are  only  fpe- 
cial  agreements  with  the  perfons  infured,   againft  fuch 
lofs  or  damage  as  they  may  fuftain.     The  party  infuredmuft 
have  a  property  ot  the  time  of  the  lofs,  or  he  can  fuftain  no 
lofs  ;  And  confequently  can  be  entitled  to  no  fatisfatHon.    There 
was  no  contract  ever  made  between  the  office  and  the 
plaintiffs  for  any  infurance  on  the  premifes  in   queftion. 
Not  only  the  exprefs  words,  but  the  end  and  defign  of 
the  contract  with  Ireland,  do,  in   cafe  of  any  lofs,  limit 
and   reftrain  the  fatisfadtion  to  fuch  lofs  as  fhould  be 
fuftained  by  Richard  Ireland  only  •,    and  the  indorfement 
on  the  policy  transferred  that  right  to  his  executor  An- 
thony Ireland  only.     Thefe  policies  are  not  in  their  na-  on^  iffig^blc 
tore  affignable  ;  nor  is  the  intereft  in  them  ever  intended   uitJl  thc  con- 
to  be  transferable  from  one  to  another,  without  the  ex- 
prefs  confent  of  the   office.      The   tranfadtions  in  the 
prefent  cafe,  by  changing  the   property  backwards  and 
forwards,  and  rendering  it  uncertain  whofe  the  true  prop- 
erty really  was,  raife  a  fufpicion,   and  fully  juftify  the 
caution  of  the  office  in  preventing  the  affignment,  with- 
out the  confent  of  the  managers  }  which  method  is  pur- 
fued  by  all  the  infurance  offices.     Beiides,  the  plaintiff's 

»  claim 
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A  lefiee  having 
an  unexpired 
term  of  fix 
years  and  an 
half  in  a  houfe, 
infurcs  for  fcrv- 
cn  years.  After 
the  term  expir- 
ed the  houlc  is 
burnt,  and  af- 
terward?, but 
before  the  ex- 
piration of  the 
policy,  the*  in- 
jured afligns  it 
to  the  r*jver- 
fiooer,  without 
die  concur- 
rence of  the  of- 
fice.— The  af- 
fignee  cannot 
claim  any  ben- 
efit under  the 
policy. 

The      Sadler** 
Company  v. 

Badcock       and 
others,  %  Atk, 
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claim  is,  at  beft,  founded  only  on  an  affignment  nerer 
agreed  for,  till  the  perfon  infured  had  determined  his  in- 
tereft  in  the  policy,  by  parting  with  bis  whole  property, 
and  never  executed  till  the  lofs  had  actually  happened.9 
—Upon  appeal  to  the  Houfe  of  Lords,  the  decree  of 
the  Court  of  Chancery  was  affirmed. 

The  fame  principles  were  adopted  in  another  cafe, 
where  one  Atme  Strode,  having  fix  years  and  a  half  to 
come  in  a  leafe  of  a  houfe  from  the  plaintiffs,  on  the 
27th  of  April  1734,  infured  the  houfe  for  400  i.  in  the 
Hand  in  Hand  fire-office,  for  feven  years,  and  therebj 
became  a  proprietor  •,  and,  on  paying  twelve  {hillings 
down,  and  3  1.  fome  time  after,  the  company  agreed,  out 
of  their  contribution  ftock,   *  to  pay  the  fold  f urn  ff  44>0  L 

*  to    /v/*j    /  ,*  executors  and  ajjigneesy  fo  often  as  the  houfe 
tflrAild  he  Lu)  .u   ihivn  during  the  faid  ttrm^  unlefs  the    di- 
c  reclors  foould  rebuild  the  fame  /  and  on  the  back  of  the 
policy  it  was   indorfed,  *  that  if  the  policy  Jhould  be  affignei, 
1  the    affignment    mujl  be  entered  nvithin  21    days  after  the 
(  mak'mg  thereof! — Mrs.  Strode's  leafe  expired  at   Midfum- 
mer  1740;  the  houfe  was  burnt  down  in  January  1741; 
and  flie  affigned  the  policy  to  the  plaintiffs  on   the  23d 
of  February  1741.     The  plaintiffs  tendered  the  affignment 
to  the  defendants  to  be  entered  in  their  books,  bat  they 
refufed  to  accept  it.     The  company,  in  1738,  which  was 
fubfequent  to  Mrs.  Strode's  policy,  made  an  order,  « That 

*  whereas  policies  expire  upon  the  property  of  the  in- 

*  fured's  ceafing ;  if  there  is  no  application  of  the  itv 
c  fured  to  affign,  or  to  have  the  lofs  made  up,  then 
c  the  perfon  having  the  property,  may  infure  the  £ud 
c  houfe  in  the  faid  office,  notwithftanding  the  term 
'  for   which   the    faia    houfe   was   originally    infured   is 

*  not  expired.'  The  queftion  upon  this  caufe  was, 
whether  the  plaintiffs,  the  affignees  of  Mrs.  Strode,  were 
entitled  to  the  benefit  of  the  policy. — The  court  de- 
termined that  they  were  not  entitled  to  any  benefit 
under  it. — The  Lord  Chancellor  Hardivicke  faid ; — 
« During  the  progrefs  of  this  caufe,  while  the  defend- 
ants fcemed  to  depend  chiefly  upon  the  fubfequent  order, 

I  was 
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I  was  of  opinion  againft  them.     Brit,  upon  hearing  what 
was  farther  offered,  I  think  the  plaintiffs  are  not  en- 
titled to  be  relieved.    There  may  be  three  queftions  made 
in  this  caufe.     Firft,  whether  this  accident,   which  has 
happened,  be  fuch  a  lofs,  as  obliges  the  defendants  to 
make  fatisfaction  to  the  plaintiffs.      Secondly,  whether 
upon   the  terms   of  the  original   policy,  the   office  be 
obliged  to  do  it.     Thirdly,  which  is  rather  confequential 
of  the  former,  whether  the  plaintiffs  are  properly  affignees 
of  Mrs.  Strode,  under  this  policy.     If  this  matter  reded 
fingly  upon  the  policy  itfelf,  I  fhould  not  think  it  fuch 
a  lofs,  as  would  oblige  the  defendants  to  make  fatisfac- 
tion.    Under  this  policy,   the  ftate  of  the  cafe  is,  Mrs. 
Strode  was  only  a  lefiee ;  her  time  expired  at  Midfummer 
174*0  \    the   houfe  was   burnt  down  in    January  after, 
nmthin  the /even  years ;  the  plaintiffs,  the  Sadler's  Company  f 
were  ground  landlords,   and  entitled  to  the  reverfion  of 
the  term  :  Upon  the  23d  of  February,  feven  months  after 
the  expiration  of  the  term,  and  one  month  after  the  fire, 
the  alignment  wai  made,  and  in  confideration  of  five 
{hillings  only ;    fo  that  it  muft  be  taken  as  a  voluntary 
alignment,  as  it  ftands  before  me.     It  has  been  infifted, 
on  the  part  of  the  defendants,  that  the  plaintiffs  are  not 
entitled  to  recover,  as  (landing  in  the  place  of  Mrs.  Strode, 
becaufe  fhe  had  no  lofs  or  damage,  her  intereft  ceafing  - 
before  the  fire  happened.      And  this  introduces  the  fec- 
ond  and  third  queftions.     I  am  of  opinion,  that  it  is 
neceflary  the  party  infured  fhould  have  an  intereft  or 
property  at  the  time  of  infuring,  and  at  the  time  the  fire 
happens.     It  has  been  faid  for  the  plaintiffs,  that  it  is  in 
nature  of  a  wager  laid  by  the  infurance  company,  and 
that  it  does  not  fignify  to  whom  they  pay,  if  loft.     Now 
thefe  infurances  from  fire  have  been  introduced  in  later 
times,  and  therefore  differ  from  infurance  of  fhips,  be- 
caufe there,   intere/f  or   no  interejt    is   almoft    conftantly 
inferted ;  and  if  not  inferted,  you  cannot  recover,  unlefs 
you  prove  a  property.     By  the  firft  claufe  in  the  deed  of 
contribution  in   1696,  the  year  this  fociety,  called  the 
Hand  in  Hand  Office^  incorporated  themfelves,  the  fociety 

are 


yoa  Infurance  againjl  Tire.  (TBook  IV. 

are  to  make  fatisfa&on  in  cafe  of  any  lofs  by  fire.     To 
whom,  or  for  what  lofs,  are-  they  to  make  Satisfaction  f 
Why  to  the  perfon  infured,  and  for  the  lofs  he  may  have 
fuftained ;   for  it  cannot  properly  be  called  infuring  the 
thing,  for  there  is  no  poffibility  of  doing  it,  and  therefore, 
muft  mean  infuring  the  perfon  from  damage.     By  the  terms 
of  the  policy,  the  defendants  might  begin  to  build  and 
repair  within  fix  days  after  the  fire  happens.     It  has  been 
truly  faid,  this  gives  the  fociety  an  option  to  pay  or  rebuild, 
and  (hews  moft  manifcftly  that  they  meant  to  infure  upon 
the  property  of  the  infured,  becaufe  nobody  elfe  can  give 
them  leave  to  lay  even  a  brick  •,  for  another  perfon  migttt 
fancy  a  houfe  of  a  different  kind.     Thus  it  ftands  upon  the 
original  agreement.     The  next  queftion  will  be,  whether 
the  fubfequent  order  made  by  the  defendants  in  17  38, 
has  made  any  alteration.     I  am  opinion  that  it  has  not ; 
for  it  was  made  only  to  explain  a  particular  cafe  in  the 
policy,  for  it  might  have  been  a  queftion,  whether  Mrs.* 
Strode  could  have  come  before  the  expiration  of  the  term, 
to  examine  the  books  of  the  office,  and  therefore  this  order 
was  made  to  give  her  fuch  a  power.     It  has  been  ftrangff 
objected  that  the  fociety  could  not  make  fuch  an  order. 
I  am  very  tender  of  faying,  whether,  they  can  erf  not. 
Becaufe,  on  the  one  hand,  it  might  be  hard  to  fay,  that, 
as  a  fociety,  they  cannot  make  any  order  for  the  good  of 
the  fociety :  On  the  other  hand,  it  would  be  a  dangerous 
thing  to  give  them  a  power  to  make  an  alteration,  that 
may  materially  vary  the  intereft  of  the  infured.    The 
alignment  is  not  at  all  within  the  terms  of  this  order, 
becaufe  it  is  plain,  it  meant  an  affignment  before  the  lois 
happened.     Now    with  regard    to  the  lofs   happening 
before  the  affignment  made,   Mrs.  Strode  was  entitled  to 
nothing  but  what  was  to  be  paid  back  upon  the  depofit. 
It  is.  plain  fhe  thought  fo,  for  if  {he  had  imagined  fhe  had 
been  entitled  to  400  1.  would  any  friend  have  advifed  her 
to  make  a  prefent  of  it  to  the  plaintiff?   The  cafe  of 
Lynch  v.  Dalzell,  in  the  Houfe  of  Lords,  {hews  how  ftrict 
this  court  and  that  houfe  are,  on  the  conftru&on  of 
policies,  to  avoid  frauds." 

The 
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The  foregoing  determinations  fhew  that,   upon    an  if  an  iffignor 

affignment  or  other  transfer  of  the  property  infured,  the  ^f^f1^^ 

affignee  fhould  be  very  careful  to  get  the  policy  regularly  take  to  get  the 

transferred  to  him,  by  the  proper  indorfement  at  the  Jjjjjj  to^Ac 

office*     And  in  a  former  part  of  this  work,  (a)  it  was  affienee,      hr 

fhewn  that  if  the  affignor  undertake  to  get  this  done,  he  J™ J*  J£j 

will  be  liable  to  the  affignee  for  all  the  confluences  of  for  ntgkdijig 

negielUng  or  omitting  to  do  fo ;  even  though  his  under-  ^ <Jofa 
taking  was  merely  gratuitous. 


{a)  Vid.  Wtik'tnfon  v.  Goverdalet  fop-  207. 


CHAP. 
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CHAP.    V. 


Of  the  account 
of  the  lofs,  the 
affidavits  of  the 
infured,  and 
the  certificate 
from  the  min- 
ifter,  &c,  re- 
quired by  the 
printed  pro- 
po&li* 


Of  the  Proof  of  Lofs. 

THE  form  of  the  policy  »  nearly  the  feme  in  all  tht 

offices,  (a)       The    principal  difference  between  tbm 
confifts  in  the  terms  of  certain  propofals>  as  they  are  call- 
ed, to  which  it  refers,'  as  making  a  part  of  the  contrail. 
One  principal  article,  which  is  found  in  the  propofaJs 
of  feveral  of  the  offices  (b)  imports, — c  That  per/eras  in- 
fured fuftaining  any  lofs  or  damage  by  fire  are  forth- 
with to  give  notice  thereof  at  the  office,  and,  as  foonas 
poffible  afterwards,  deliver  in  as  particular  an  account 
of  their  lofs  and  damage,  as  the  nature  of  the  cafe  will 
admit  of  \  and  make  proof  of  the  fame  by  their,  oath  or 
affirmation,  according  to  the  form  pra&ifed  in  the  laid 
office  5  and  by  their  books  of  accounts^  or  other  proper 
vouchers,  as  (hall  be  reafonably  required  ;  and  proaup 
a  certificate  under  the  hands  of  the  rninifter  and  church- 
wardens, together  with  fome  other,  reputable  inhabitant 
of  the  parifh,  not  concerned  in  fuch  lofs,  importing, — 
That  they  are  well  acquainted  with  the  character  and 
circumftances  of  the  perfon  or  perfons  infured,  and  do 
know  or  verily  believe,  that  he,  (he,  or  they,  reattj 
and  by  misfortune,  without  any  fraud  or  evil  practice, 
have  fuftained  by  fuch  fire,   the  lofs  and  damage,  as 
his,  her,  or  their  lofs,.  to  the  value  therein  mentioned: 
But,  till  fuch  affidavit  and  certificate  of  fuch  infttferfs 
lofs  {hail  be  made  and  produced,  the  Lois  money  fittD 
not  be  payable.     And,  if  there  appear  any  frsrod  «r 
falfe  fwearing,  fuch  fufferers  fhalL  be  excluded  aB  ben- 

♦•fit 


{a)    Vid.  Append.  No.  VIL— (*)    The  fhjtd 
the  Sun,  and  the  Phaiux  fire-offices. 
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*  efit  by  their  policies/  In  the  policies  of  thofe  offices 
the  infurers  undertake  to  pay  the  kris,  not  exceeding  the 
fum   infured,    *  according  to  the  enaB  tenor  of  their  printed 

*  propofaisy  defcribing  their  proposals  by  their  rcfpe&ive 
dates. 

The  above  article,  though  not  worded  in  the  beft  pof- 
fible   manner,   has  undoubtedly  a  ve*y  beneficial  ten-    * 
dency.     Nothing  can  be  more  reafonable  in  a  cafe  where    The    reafona- 
there  is  fo  great  a  temptation  to  fraud,  than  to  require    w*n.cf$  °*  f£ 
"a  teftimoniai  from  perfons  in  public  ftuation*  in  the  par-   proot 
'  Hh  where  a  fire  has  happened,  who  have  opportunities 
bF  informing  themfelves  as  to  the  characters  of  the'  in- 
Hired,  and  the  (airneis  of  their  claims ;    and  who  are 
not  likdy  to  connive  at  any  fraud.     w  It  is  a  duty,"  fays 
Mr.  Juftice  Lawrence,  (a)   « that  the  office  owes  to  the 
public  as  well  as  to  themfelves,  to  take   every   precau- 
tion to  protect  themfelves  againft  fraud.      And  uhlefs 
'fome  fuch  check  as  the  prefent  were  interpofed,  the  of- 
fice Would  be  holding  out  a  premium  to  wicked  men  to 
let  fire  to  their  own  houfes."— Perhaps  it  may,  fome 
time  or  other,  be  thought  adtifable  for  all  the  insurance 
companies  to  agree  among  themfelves  to  have  this  article 
f&rifed,  and  put  into  a  more  unexceptionable  form,  and 
to  adopt  it  universally.     The  conftru&ion  of  this  article 
has  given  occafion  tafeveral  judicial  deciuons.' 

The  firft  was  an  a&km  againft  the  directors  of  To  e3rcufe  t. 
the  Sun  Fire  Office,  upon  one  of  their  policies.  The  want  of  tht 
plamrifi,  in  their  declaration,  after  ftattng  that  the  bank-  ^cnoLgh'to 
rupt,  the  injured,  had  conformed  to  the  above  article,  allege  that  the 
as  to  the  notice,  account,  and  affidavit  of  the  lofsj  fides  out  of  d» 
ftated  that  the  mmifter  of  the  parifii  of  Portfea,  in  which  parifh.and  doct 
the  fog  had  happened,  refided  at  a  diftance  from  the  par-  mJST/Im 
ift,  and  was  wholly  unacquainted  with  the  character  the  want  of 
*od  eircumftantes  of  the  infured,  and  unable  to  make   Jj1™  ^'l01^. 

7  w  a  defect  of 

•the  certificate  required  by  the  policy  ;    but  that  the  in-   title,  for  which 
fared  had  procured  and  delivered  to  the  office  a  certificate    the  £°Vrt-  ^LU 

i  r  arreftthejidg* 

tinder  the   hands   of  leveral  reputable    inhabitants    of  mem,  after  the 

the   **aintiff     hM 

{a)  6T.  RV722. 
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obtained  aw  the  teiwr  inquired  by  the  artide..    The  def^dants  pfeiukd 
^^    *£  1&  Tbat  the  P^™*"  ww  wUfcUy  fet  a*  fire*  and 


burnt  down  by  the  ininred.     Sdly.That  at  the  time  of 
of  taerefc         the  fijppofed  loft  the  infured  had  noifetereft  m  tbepmn- 

QUmam     and  ifes.    No  notice  was  taken  in  any  of  the  pleas,  cf  the 
£■**  /ifSj  want  of  die  certificat«^4ffues  being  >w*ied  en  tbe  above 
t.  Brwick*  and   pleas,  the  caufe  went  to  trial,  and  the  jury  found  a  we*> 
M^^ghl  ***"■  the  plaintifl^  damages  SQ&L^alw  demand  «at 
%H.BLs77,n.   1*00  L  the  fan  infured.— The  defendant  moved  in  as- 
reft  of  judgment,  on  the  ground  that  the  phintifi-ted 
not  fet  forth  in  their  declaration  a  fofficieut  tide  to  re- 
cover upon  the  policy  againft  the  defebdant&v— -InaniVer 
to  this  application,  it  was  faid  that  it  was  grounded  etcher 
on  the  title  being  defective*  or  defe&mly  fet  forth  z 
That  the  latter  objection  was  cured  by  tie  veixSfl*,  and 
the  former  varied  by  the  defence  fet  up  by  the-ptaow*** 
The  court,  howeter,  arreted  the  judgment.— 4*wd  Lsugfo 
borough  did,— « Though  I  am  fatiafied  the  verdift  was 
right,  that  the  fire  was  accidental^  and  that  the  certificate 
could  not  have  been  procured,  beca-ufe.  the  ininred  had 
not  fuftained  all  the  loft  he  claimed?    yet  .the  rale  uf 
intendment  after  verdift  cannot  .he.  applied  rwhere  there  k 
an  abfohite  defeat  of  tide,  as.  there. is*  in  this*  cafe    Am 
to  the  pleas,  they  are  wholly  collateral  to  tbrtnk"— 
Mr.  Juftice  Gotddfc&y-~-«T\Yl-  the:affidarit,i*  node,  and 
the  certificate  procured,  the  money  k  tut  payable:  Ihe 
time  of  payment,  therefore,  is  not  yet  come.    Though 
"  a  perfon  were  a  bond  fide  fnfFerar*  ftill  he.  is  not  entitled 

without  a  certificate.     The  ftipulattbn  is  a  oondiricn  pre- 
cedent, that  there  fhall  be  a  certificate  to  Ibew  that  (tare 
is  no  kind  of  fraud.     Necking  is  fiud  about,  the  church* 
wardens;    and  the  excufe  of .  the  minifter   living  at  a 
diftance  is  frivolous." 
The  article  of       The  next  cafe  upon  this  li*b}e&  was  an  arftionof  cove- 
the      printed   nam  brought  by  the  executrix  of  the  in&ired  on  a  poU 
qulnflK      the   "7  of  the  Sten  fire  <^?.~T£e.  declaration,   by  way  ci 
certificate,         excufe  for  not  producing  the  certificate  required  by  the 
outftamp.feal,  above  article,  ftated  that  the  teftafor,  the  inftired,  after 
Soughgaaody   the  lofs>  beinS  emltled  *>  fuch  certificate,   applied  to 

refcxred  U  ia  the 
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minifter  and  ckafrchiwardens,  and  to  ine^;  repotmide  i**    At  poKcy,  it 

habitant*  t*p*ocu*e  feck  certificate;   but  that  the  do-   J^^  ^J 

ftndants,  by  felfe  infinnations,  and  prdmifes  etf  -indeaa-   k  binding  <* 

nity,  preraifed  cm  eke  minifter,  &c  to  *cJufe  to  fignit,    dieinfawd. 

—-The  defendants,  as  id  the  firft  breach  of  covenant,   R»tMgc  Erc- 

pieaded,   1  A.  That  the  in&red  had  tto  intertill  m,  the    «***  ▼  *»"<- 

goeds*  Stc.  rnfored ;    and  2dif.  That  they  did  not  pre-   another*  i  "if. 

Trail  on  the  mkrifter,  &g.  to  refcnfe  to  fign  the  certificate.   <*<•  W 

-N-And    as  the  fccond  breach,   they  pleaded*  lft-  No 

iatereft )  and  idly-  That  neither  the  teflator  in  has  life 

time*  nor  the  plaintiff  fince  his  deaths  had   procured 

ftrch  certi£cate«-~-liTue  was  joined  upon  the  three  firft 

pleas,  and  the  plaintiff  demurred  to  the  laft.~In  argu- 

ieig  that  demurrer,  it  was  contended  on  the  part  of  the 

phdntiffi  1ft.  That  a  condition  or  reftri&on  could  not 

be  annexed  to,  and  made  part  of  a  deed*  by  words  of 

mete  reference  to>a  printed  paper,  difttnguUhed  only  by 

the  date  of  the  year  hi  which  it  was  printed,  without 

any  fignature,  feal,  op  damp,  to  give  it  authenticity; 

had  2dhp  That  the  eeftriftion  in  qneftien,  thongh  it  were 

properly  annexed  to  the  deed,  was  bad  in  itfeif.    Many 

authorities.'  were  cited  in  fupport  of  thefe*  proportions**** 

But  the>  court  faid  that  the  matter  was  too  clear.to  admit 

of  a  doubt,  and  gave  judgment  for  the  defendants. 

At  length,: in  the. following  cafe,  it  has  been  fully  ftt-  It  U  now  fet- 
tled, after.fblemn  argument,  and  upon. Ml  deliberation,  ^fJ^at  £* 
*ba*  the  printed  proptrfWs  are  to  be  take*  as  .part « of  the  certificate 
policy  |  that  the  procuring,  of  the  certificate  from  the  min-  u  *J*odkioB 
ifter  and  churchwardens,  flee,  is  a  condition  precedent  to  the  payment  of 
the  payment  of  the  lofe ;  and.  that  .the  infured  has  no  title  ™?  kfr  *  ■"* 
todemand  any  tafs,  without  this *.  certificate,  though  he  wrongfully  re- 
ihould  be  able  to  ftiew  that  the. minifter  and  church-waiv   fufc<*  wiU  *** 

excufe         toe 
dens  had  wrongfully  refilled  to  fign  one*  want  of  it. 

That  was  an  action  brought  by  the  affignees  of  the  Wood  andoth* 

infiired,  who  had  become  bankrupts,  againft  the  Phoenix  "9  J^F26"  °J 

infurance  company*    The  plaintiffs  in  their  declaration,  hrcam  w.fVorf- 

alter  ftating  t£*  lo6,  and  notice  to  the  office,  alleged  *?■  \  **,  ^ 

tlvat  the  bankrupts,  foon  after  the   lofs,  procured  and  ;Xo. 

delivered  to  the  company  a  certificate  under  the  hands 

of 
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of  divers  reputable  householders  in  the   parifli,  in   the 
ufual  form;  and  that,  « as  foon  as  pojfible  after  the    lefs, 
c  they  applied  to,  and  requefted,   the  minifter  and  church-*var- 
€  dens  ofthepari/h  tojign  fuch  certificate;    but  that  the  faU 
€  minifter  and  church-war  dens ',  without  any  reafonable  or  prdb- 
'  able  caufe  whatfoever,  did  wrongfully  and  unjuKy  rrfufe 
c  *°J*Zn  onyfuch  certificate  as  ajbrcfaid.*  TTiere  was  another 
fimilar  count,  only  omitting  the  requeft  to  the  minifter 
and  church-wardens  to  fign  the  certificate,  and  their  re- 
fufal. — To    the    firft    count,    the    defendant    pleaded; 
lft.  Want  of  intereft  in  the  bankrupts;    Sdly.  That  the 
lofs  happened  by  fraud ;  and  Sdly,  That  the  minifter  and 
church-wardens  did  not  wrongfully,  and  without  prob- 
able caufe,  refufe  to  fign  the  certificate. — To  the  fee- 
ond  count  the   defendant  pleaded  fimilar  p/eas,    as  to 
want  of  intereft  and  fraud ;  and  Sdly.  That  neither  tile 
bankrupts  nor  the  plaintiffs  had  procured  any  certificate 
from   the   minifter,  church-wardens,  and  reputable  in- 
habitants, as  is  required  by  the  faid  printed  propofals. — 
By  the  replication  ifiue  was  joined  on  the  firft  five  pleas ; 
and,  as  to  the  laft  plea,  the  plaintiffs  affigned  the  fame 
excufe  for  the  want  of  the  certificate  from  the  minifier, 
Sec.  as  in  the  firft  count  of  the  declaration ;   and  this 
having  proceeded  to  ifiue,  the  caufe  was   tried  and  the 
plaintiff^  obtained  a  verdift  for  3000 1. — The  defendant 
moved  in  arreft  of  judgment  on  the  fame  ground,  as  in  the 
cafe  of  Oldman  v.  Bewicke,  (a)   namely,  that  the  produc- 
tion of  the  certificate  was  a  condition  precedent  to  the  pay- 
ment of  lofs,  and  that  the  plaintiffs  not  having  averred 
performance,  had  fhewn  no  title  to  recover. — After  the 
argument,  Lord  C.  J.  Eyre,   Mr.  Juftice  Butter,  and  Mr. 
Juftice  Rooke,  feemed  to  be  of  opinion  that,  fuppofing 
the  printed  propofals  to  be  conditions  precedent,  there 
had  been  a  performance  cypres ;   but  that,  in  truth,  the 
policy  being  a  commercial  contract,  was  to  be  conftrced 
liberally,   and  the  true  queftion  was,   whether  the  loft 
had  been  fairly  incurred.     If  it  had,   and  it  appeared 
on  the  record  to  have   fo  happened,  the  refufal  of  the 

minifter 


(a)  Sup.  703. 
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minilier   and    church-wardens    was  without   caufe,  and 
.  therefore  the  plaintiffs  were  entitled  to  maintain  their 
.action.     But  Mr.  Juftice  Heath  appeared  to  differ  from 
.  the  reft  of  the  court,  and  time  was  taken  to  deliberate.— 
.Afterwards,  judgment  was  given  for  the  plaintiffs,  pro 
formdy  as  it  was  underftood  that  a  writ  of  error  would 
,be  brought,  whichever  way  the  judgment  fhould  be  given. 
— Upon  this  writ  of  error,  the  court  of  King's  Bench, 
after  two  arguments,  reverfed  the  judgment  of  the  court 
of  Common  Pleas,  being  unanimoufly  of  opinion  that  the 
production  of  the  certificate  was  a  condition  precedent— 
Lord  Kenyon  faid  he  did  not  fee  how  the  term  cy  pres  was 
applicable  to  this  fubjecl ;   that  the  argument  founded  on 
this,  went   to  fhew  that  if  none  of  "the  inhabitants  of 
this  parifh  would  certify,  a  certificate  from  the  inhab- 
itants of  the  next,  or  of  any  other  parifhj  would  hav$ 
anfwered  the    purpofe.     But  he   faid  that  the  infured 
could  not  fubftitute  other  terms  or  conditions  in  lieu  of 
thofey  which  all  the  parties  to  the  contrail  had  originally 
made. 
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No.  I. 

Form  of  a  valued  Policy  oflnfurance  upon  Ships -and 
Goods y  by  private    Underwriters. 

**'     *       q  r*  /  IN  the  name  of  God,  Amen. 

Delivered  the        C  as weil  in  own  name 

Day  of  J  ^  for  anj  fo  the  name  and  names  of  all  and 

every  other  perfon  or  perfons  to  whom  the  fame  doth,  may,  or 
(hall,  appertain,  in  part  or  in  all,  doth  make  aiTurance,  and 
caufe  and  them,  and  every  of  them,  to  be 

infured,  loll  or  not  loft,  at  and  from 

upon  any  kind  of  goods  and  merchandizes,  and  alfo  upon  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat, 
and  other  furniture,  of  and  in  the  good  (hip  or  veffel  called 
The  whereof  is  mailer,  under  God,  for 

this  prefent  voyage  or  whofoever 

elfe  fhall  go  for  matter  in  the  faid  fhip,  or  by  whatfoever  other 
name  or  names  the  fame  (hip,  or  the  matter  thereof,  is  or 
(hall  be  named  or  called  :  Beginning  the  adventure  upon  the 
(aid  goods  and  merchandizes  from  the  loading  thereof  aboard 
the  faid  fhip  upon  the  faid  fhip,  &c. 

and  fo  fhall  continue 
and  endure  during  her  abode  there,  upon  the  (aid  fhip,  &c. ; 
And  further,  until  the  faid  fhip,  with  all  her  ordnance,  tackle, 
appareJ,  CsV.  and  goods  and  merchandizes  whatfoever,  (hall^ 
be  arrived  at  upon  the 

(kid  (hip,  isfc.  until  (he  hath  moored  at  anchor  twenty-four 
hours  in  good  fafety,  and  upon  the  goods  and  merchandizes 
until  the  fame  be  there  difcharged  and  fafely  landed :  And  it 
fhall  be  lawful  for  tne  faid  fhip,  &JV.  in  this  voyage  to  proceed 
and  fail  to  and  touch  and  May  at  any  ports  or  places  what- 
foever ,  without  prej- 
udice to  this  infurance ;  the  faid  fhip,  fcfc.  goods  and  mer- 
chandizes, &c.  for  fo  much  as  concerns  the  affureds,  by  agree- 
ment between  the  affureds  and  afTurers,  in  this  policy,  are 
and  fhall  be  valued  at 

Touching  the  adventures  and  perils  which  we  the  afTurers  are 
contented  to  bear  and  do  take  upon  us  in  this  voyage,  they  are, 

3— U  of 
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of  the  feas,   men   of  war,   fire,   enemies,   pirates,    rovers, 
thieves,  jettifons, .  letters  *f*  mart  £nd  countermart,   fbrpri- 
zals,   takings  at  fea,  arrefti,  reflraints,  and  detainments  of  all 
kings,   princes   and  people,   of  what  nation,  condition,  or 
5jda^ity-  fofev^r*  bfcrrfcrytff  tbe.nwffUr  *nd  marinerv*  aadtff 
all  oth^r  perils*  -loiles,  and  misfortunes,  that  havie  or  (hall  came 
to  the  hurt,    detriment,   or  damage,  of  the  faid  goods  and 
merchandizes,  and  Ship,  &c.  or  any  part  thereof ;  andincafr 
of  any  lofs  or  misfortune   it  (hall  be  lawful  to  the  aFnreds, 
their  factors,  fervants,  and  affigns,  to  fue,  labour  and  travel, 
for,   in,  and  about,  the  defence,  fafeguard,   aud  recovery, 
of  the  laid  goods  and  merchandizes,   and  (hip,  &*•  or  any 
part  thereof*   without  prejudice   to   this  infurance,   to  the 
charges  whereof  we  the  affurers  will  contribute  each   one 
according  to  the  rate  and  quantity  of  his  Aim  herein  affured  i 
And  it  is  agreed  by  us  the  infurers  that  this  writing  or  policy 
of  aflurance  (hall  be  of  as  much  force  Ad  effeft  as  the  fureft 
writing  or  policy  of  aflurance  heretofore  made  in  Lombard 
Street,  or  in  the  Royal  Exchange,  or  elfewriere  in  London  :  And 
fo.we  the  affurers  are  contented,  and  do  hereby  promife  and 
trind  ourielves,  each  one  for  his  own  part,  our  heirs,  eiecih 
tors,  and  goods,  to  the  affureds,  their  executors,  adminf/ba- 
tors,  and  affigns,  for  the  true  performance  of  the  premife 
cqnfefling  ourfelves  paid  tlie  couuderation  due  unto  us  for  this 
aflurance  by  the  affured 
at  and  after  the  rate  of 

In  witnefs  whereof  we  the  affurers  have  fiibfcribed  our  names 
and  fums  affured  in  London. 

2V»  B.  Corny  fifb,  fait,  fruit,  flour,  and  feed,  are  warrant- 
ed free  from  .average,  unlefs  general,  or  the  fliip  be 
jl  •  ftraaded  j— Sugar,  tobacco,  temp,  iijuq,  hides,  and 
fkins,  are  warranted  free  from  average  under  five 
pounds  ferment,  y  ajad  all  other  goods,  a}fo  the  ihip  and 
freight,  •  are  warranted  free  of  average  under  duft 
pounds  per  cent)  unlefs  general,  or  the  fcipj  be  {trended*. 
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form  of  a  PoKcy  oflnfurance  on  Ship  and  Goods  i  bf 

the   Royal  Exchange  AJurance  Company. 


* 
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•N.    I       L 


} 

By  the  Corporation  of  the  Royal  Exchavge  Affiirance, 


'IN  the  Name*  of  God,   Amen. 

as  well  in  own  name  as  for  and  in  the  name  and  names 

of  all  and  every  other  perfon  or  perfons  to  whom  the  fame  doth, 
may,  or  fhall,  appertain,  in  part  or  in  all,  doth  make  afforance^ 
and  caufeth  and  them, 

,and  every  of  them,  to  be  aflured,  loft  or  not  loft, 

upon  any  kind  of  goods  and  merchandizes 
whatfoever,  loaden  or  to  be  loaden,  and  alfo  upon  the  body, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and 
other  furniture,  of  and  in  the  good  fhip  or  verTel  called  The 

burthen,  or  thereabouts, 
whereof  is  mailer  (under  God)  for  this  prefent  voyage 

or  whofoever  elfe  fhall  go  for  mailer  in  the 
faid  (hip,  or  by  whatfoever  other  name  or  names  the  fame 
ihjp  or  the  matter. thereof  is  or  {hall  be  named  or  called  :  Be- 
ginning the  adventure  upon  the  faid  goods  and  merchandizes 
from  and  immediately  following  the  loading  thereof  on  board 
the  faid  flrip  and  upon  the  faid 

fhip,  t#c.  and  fo  (hall  continue 

and  endure  during  her  abode  there  upon  the  faid  fhip,  &c.  and 
further  until  the  faid  ftip,  with  all  her  ordnance,  tackle,  ap* 
pareV&V.  and  goods,  and  merchandizes  'whatfoever,  fhall  be 
•arrived  at  upon  the  faid  fhip, 

&c.  until  (he  hath  there  moored  at  anchor  twenty-four  hours 
in  good  fafety,  and  upon  the  goods  and  merchandizes,  until 
the  fame  be  there  difcharged  and  fafely  landed :  And  it  fhall  be 
lawful  for  the  faid  fhip,  &c  in  this  voyage*  to  proceed  and  fail 
to,  and  touch  and  flay  at,  any  ports  or  places  whatfoever,  with* 
out  prejudice  to  this  AfTurance,  the  iaid  fhip,  &c.  goods  and 

merchandizes, 
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merchandizes,  fefc.  for  fo  much  a*  concerns  die  afiired^  (by 
agreement  made  between  the  aflureds  and  die  fakl  corporation 

in  this  policy,)  are  and  mall  be  rated  and  valued  at 

Sterling,  -without  farther  aecoant  to 
W  given  bynhe  aiTureds  for  the  fame*    Touching  die  adven- 
tures and  perils  which  the  faid  corporation  are  eontentedto  bear 
and  do  take  upon  them  in  this  voyage,  they  are,"  of  the  feas, 
men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettiions, 
letters  of  mart  and  countermart,  furprizals,  takings  at  fea, 
arrefls,  reftraints,  and  detainments  of  all  kings,  princes,  and 
people,  of  what  nation,  condition,  or  quality  foever,  barratry 
of  the  matter  and  mariners,  and  of  all  other  perils,  lofles,  and 
misfortunes,  that  have  or  mail  come  to  the  hurt,  detriment,  or 
damage,  of  the  faid  goods  and  merchandizes,  and  (hip,  &r. 
or  any  part  thereof:  And  in  cafe  of  any  lofs  or  misfortune 
it  (hall  be  lawful  to  the  aflureds,  their  factors,  (ervants,  and 
ailigns,  to  fue,  labour,  and  travel,  for,  in,  and  about,  the  de- 
fence, fafeguard*  and  recovery,  of  the  faid  goods  and  mer- 
chandizes, and  (hip,  fcte  (or  any  part  thereof,)  without  prej- 
udice to  this  affurance,  to  the  charges  whereof  the  faid  corpo- 
ration will  contribute  according  to  the  rate  and  quantity  of  the 
fum  herein  afTured :  And  it  is  agreed  by  the  faid  corporation 
that  this  writing  or  policy  ofaflurance    ftall  be  of  as  modi 
force  and  effect  as  the  fureft  writing  or  policy  of  affiiraoce  hafr 
tofore  made  in  Lombard  Street,   or  in  the    Royal  Estim^  or 
clfe where  in  London  :  And  fo  the  fai  d  corporation  are  contented^ 
and  do  hereby  promife  and  bind  themfelves  and  their  fucceflbrs 
to  the  aiTureds,  their  executors,   adminiftrators,  and  aflipis, 
for  the  true  performance  of  the  premifes,  confeffing  themfelves 
paid  the  confideration  due  unto  them  for  this  Aflurance  by 

at  and  after  the  rate  of 
per  cent.     In  witnefs  whereof  the  faid  Corporation  have  caufed 
their  common  feal  to  be  Hereunto  affixed,  and  the  fbm  or  fums 
by  them  a/Tured  to  be  hereunder  written,  at  their  office  in  the 
Royal  Exchange  of  London  tills  day  of 

in  the  year  of  the  reign  of  our  Sore- 

reign  Lord  by  the  grace  of  God,  of  the 

united  kingdom  of  Great  Britain  and  Ireland^  King,  Defender 

of  the  Faith,  and  inlthe  year  of  our  Lord 

*  ... 

The  faid  corporation  are  content  with  this  affurance  for 

*  

Free 
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Free  from  all  average  on  corn,  flo«r,  fift,  fait,  fruit,  fetd* 
hides,  and  totacoo,  uaMs  general,  or  otfcerwift  fpesially 
agreed. 
Free  from  average  en  fegar*  nun,  (kins,  hemp,  and  flax, 
r  under  Aveptr  cent. ;  and  on  all  other,  goods,  and  on  (hip,  - 
under  three /*r  tor/,  except  general. 

By  order  of  the  Court  of  DireAors. 


• 


ass 
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"Form  of  a  Policy  of  hfurance  on  Ship  and  Goods  by. 
tke  London  Affurance  Company. 

SHIP  and  GOODS. 

London  Afforance  Hoofe. 
'No.  No.  in  London. 

By  the  Governor  and  C&rnpaay  oftheLorukn  Afluxance. 

IN  the  name  of  God,  ^/wn. 

as  well  in  own  name  as  for  and  in  the  name  and  names  of 

all  and  every  other  perfon  or  perfons  to  whom  the  fame  doth, 
may,  or  fhall,  appertain,  in  part  or  in  all,  doth  make  affurance, 
and  caufeth  and  them,  and  every  of  them,  to 

he  aflqred,  loft  or  not  loft,  at  and  from  upon 

3&y  kind  of  goods  and  merchandizes  whatfoever;  and  alio  upon 
the  body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat, 
and  other  furniture,  of  and  in  the  good  {hip  or  veflel  called 
T he  whereof  is  matter  (under  God)  for  this 

piefent  voyage  or  whoever  elfe  fhall  go  for 

matter  in  the  faid  flijp  or  veflel,  or  by  whatsoever  other  name  or 
names  the  faid  fliip  or  veflpl,  or  the  matter  thereof,  is  or  fhall  be 
named  or  called ;  Beginning  the  adventure  upon  the  faid  goods 
and  merchandizes  from  and  immediately  following  the  loading* 
thereof  aboard  the  faid  fhip  or  veflel  at  and  upon 

the 
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tl»  fiud  ftp  or  ««&!»  &*  v  flfldjfeflrt 

continue  and. eadwe ;  during  hffr  abode  tbeje,  »*cm  the  laid 
ihip  or  yeftlf  &k.  *  ao4  farther  until  the  &id  flup  or  vtfid, 
with  41  her  ordnance  tackle,  appawl,  fcfr.  and  .goods  and 
VMrchaiidiaes^hatfoey^ihaU^aniTedat  ,     [ 

and  upon  the  f*id  ihip.  or  ve&l,£fc.  until  Owe  hath^DOoneJ  at 
anchor  twenty-four  hours  in  good  fafety,  and  upon,  the  goods 
and  merchandizes,  until  the  fame  be  there  (afely  dif charged  and 
fended :  And  it  (hall  be  ltfwfelfor  the  kid  flip  or  *efibl„#4  in 
this  voyage,  to  proceed  and  (ail  to,  and  touch  .and  flay  at, 
any  ports  or  places  wfaatfoevar  without  g rejinSce 

to  this  aifuranco*  the  (aid  ihip  or  vaflel*  £sfc«  good*  and  mer* 
chan&zes,  csfa  for  fo  much  as  concerns  the  aiTureds,  (by  agree- 
ment  between  the  aiTureds  and  the  London  aiForanoe^  aie  and 
(hall  be  rated  and  valued  at  without  farther  or 

other  account  to  be  given  by  the  afrureds  fcf  the  fame.  Touch* 
ing  the  adventures  and  perils,  which  the  faid  London  afluxance 
are  contented  to  bear  and  do  take  upon  them  in  this  voyage, 
they  are,  of  the  feas,  men  of  war,  fire,  enemies,  pirates 
rovers,  thieves,  jettifons,  letters  of  mart  and  countermart,  fur- 
prizals,  takings  at  fea,  arrefts,  reftraints,  and  detainments  of  all 
kings,  princes,  and  people,  of  what  nation,  condition,  or  qual- 
ity foever,  barratry  of  the  mailer  and  mariners,  and  of  all  other 
perils,  loffes,  and  misfortunes,  that  have  or  (hall  come  to  the 
hurt,  detriment,  or  damage,  of  the  faid  goods  and  merchandises, 
and  Ihip  or  vefTel,  &c.  or  any  part  thereof :  And  in  cafe  of  any 
lofs  or  misfortune,  it  fhall  be  lawful  to  the  aiTureds,  their  fafiors, 
fcrvants,  and  affigns,  to  fue,  labour,  and  travel,  for,  in,  and 
about,  the  defence,  fafeguard,  and  recovery,  of  the  faid  good*  , 
merchandizes,  and  ihip  or  vefTel,  life,  or  any  part  thereof, 
without  prejudice  to  this  aiTurance,  to  the  charges  whereof  the 
faid  London  aiTurance  will  contribute  according  to  the  rate  and 
quantity  of  the  Aim  herein  aflured  :  And  it  is  agreed  that  thfc 
writing  or  policy  of  aiTurance  fhall  be  of  as  much  force  andeffefl 
as  the  fureft  writing  or  policy  of  aiTurance  heretofore  made  in 
Lombard  Street,  or  in  the  Royal  Exchange,  or  eliewhere  in  La- 
don  :  And  fo  the  faid  London  aiTurance  are  contented,  and  do 
hereby  promife  and  bind  themfelves  and  their  fucceflbrs  to  the 
aflureds,  their  executors,  adminiftrators,  and  affigns,  for  the 
true  performance  of  the  premifes,  confefllng  themfelves  paid 
the  confideration  due  unto  them  for  this  aflurance  by  the  at 
fured,  at  and  after  the  rate  of  per  cent.    In  wifr 
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rfcfs  'wWrtrf  the  (aid  London  aflurance  have5  cao&d.  tbeir  coat 
inon  Ml  fcrfce  bewuhte  affixed*  and  thefop  or  funis  by  them 
affured  to  1*' hereunder  irrittftn,  a*  their  office  in  Loafjm*  tbb 
r         da?  o£  '        in  the  yea*  of  the  reign  of  our  So**  ' 

•reign  Lord  '  tyr  the  grace  of  G<*d,'of  the  muted  klngdotfr 

of  0r*i/  B#*awi  ami  TrdandflSAnp  Defender  of  die  Faitfc,  and 
In*  the  year  of  out  Lord  •     .'  •  ■ 

«'  Free  frort  alt  average  on  eorn,  flour,  fruit,  ffih,  fait,  and 
ifeeds,  except  general  |f 

te  from  average  on  fugar,  wrih,  hides,  ftzhist  hertfp>  flat* 
and  tobacco,  under  fife  poutirii  fir  <*»*»;  and  on'ail 
other  goods,  and!ftif|S  wilder  three  pouixh/era**.  except 

*•■■     general. 

•  The  faid  governor  and  company  are  content  with  this  at 
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No.  IV. 

JR?ra  af  0  Bill  of  Bottomry,  ky  deed  poll,  where  the 
Ship  is  to  go  tofeveral  Ports. 

1 0  all  People,  bfc.  I,  A*  B*  o£,  &c.  mariner,  maAcr,  and 
part  owner  of  the  good  (hip  or  veuel,  called,  &V.  of  Lmdm, 
of  the  burthen  of  two  hundred  tons,  or  thereabout*,  sow 
riding  at  anchor  in  the  river  Thorn***  within  the  port  of  Las- 
d$*9  do  fend  greeting  i  Whereas  the  kid  (Kip  is  bow  bound 
out  upon  a  voyage  from  the  laid  port,  unto  the  ifland  of  Bar- 
badocsy  and  from  thence,   if  occafiop  fhall  Wy  to  the  Uhad  cf 
May,  and  fo  to  return  back  again  to  the  find  itfbad  of  Bmbm» 
doct*  and  thence  to  London*  to  end  her  voyage :  Now  enow  ua, 
that  I  the  faid  A.  B.  for  royfelf,  my  executors  and  adamaftia* 
tors,  do  covenant  and  grant,  to  and  with  CD.  of,  ^c  (wbot 
before  the  fealing  and  delivery  hereof,  hath  paid  and  advanced 
unto  me  the  laid  A.  B.  thefum  of  500 L  of  lawful  money ef 
Great  Britain*  and  is  contented  and  hath  agreed  to  ftand  to,  aad 
bear  the  adventure  of  the  faid  Aim  upon  the  body  of  the  Ail 
fbip,  during  the  faid  voyage,)  and  to  and  with  the  ewv*tot% 
admiztiftrators,  and  affigns  of  the  faid  C.  D*  by  thefepfefafts: 
t That  the  faid  (hip,  with  the  firft  good  wind  and  weatfew  aftu  the 

day  of next  enfaing  the  date  hereof,  AaA 

depart  from  the  faid  river  Thames,  on  the  faid  intended  voyage* 
and  ihall,  by  God's  grace,  (the  perils  and  dangers  of  the  Jea, 
and  reftraint  of  princes  and  rulers  excepted,)  retsni  into  tie 
{aid  river  Thames  from  her  faid  voyage  before  the  expiration 
of  fourteen  months,  to  be  accounted  from  the  date  of  thde 
prefents ;  and  that  the  faid  (hip,  in  her  Grid  intended  voyage 
fhall  not  fail  or  apply  unto  any  other  ports  or  places  than  thofe 
'before  mentioned  herein,  unlefs  fhe  (hall  be  neceffitated  thereto, 
by  extremity  of  weather*  or  other  unavoidable  accident.  Aid 
that  I  the  faid  A.  B.  my  executors,  admiftiftrators,  or  affigns, 
ihall  and  will  well  and  truly  pay,  or  cauie  to  be  paid,  untotjt 
faid  C.  D.  his  executors,  adminiftrators,  or  affigns,  at,  && 
the  fum  of  560  L  of  lawful  money  of  Great  Britain,  in  refped 
of  the  adventure  aforefaid,  if  the  faid  (hip  (hall  go  only  to  the 
ifland  of  Barbadoes>  and  from  thence  return  to  L*md\n  to  fini& 
ber  faid  intended  voyage  \  and  the  fum  of  600  L  of  like  money, 

if 
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if  the  laid  fliip  fhall  go  from  thence  to  the  ifland  of  Mayf  ani 
fo  return  again  to  the  faid  ifland  of  Barbados,  and  thence  to 
London  to  end  her  faid  voyage :  and  that  within  one  month 
after  the  return  of  the  hull  or  body  of  the  faid  flup  unto  the 
river  Thame**  from  her  faid  voyage.  Provided  always,  and 
it  is  neverthelefs  the  true  intent  and  meaning  of  thefe  pres- 
ents, That  if  the  faid  fhip,  in  her  intended  voyage,  fhall  hap- 
pen to  be  loft,  mifcarry,  or  be  taken  by  men  of  war,  or  pirates* 
that  then  this  prefent  writing  or  deed,  and  every  covenant,  pay- 
ment, matter*  and  thing  therein  contained,  on  the  part  and  behalf 
of  me  the  faid  A.  £.  to  be  done,  paid,  and  performed,  fhall  be 
void  and  of  none  eflfecl :  And  that  then  I  the  faid  A.  B.  my 
executors  or  adminiftrators,  fhall  not  be  anywife  chargeable  or 
liable  to  pay  the  faid  feveral  fums  before  mentioned,  or  either 
of  them,  or  any  part  thereof,  to  the  faid  C.  D.  his  executors, 
adminiftrators,  or  affigns,  but  that  he  and  they  are  to  lofe  the 
fame,  and  every  part  thereof  ;  any  thing  hereinbefore  contained 
to  the  contrary  thereof,  in  anywife  -notwithftanding.  Ann  it 
is  agreed,  by  and  between  the  faid  parties  to  thefe  prefents* 
that  in  cafe  the  faid  fhip  fhall  not  be  returned  unto  the  river 
Thames,  from  the  faid  intended  voyage,  at  the  end  of  fourteen 
months,  to  be  accounted  from  the  date  of  thefe  prefents ;  and 
that,  at  the  expiration  of  the  faid  fourteen  months,  there  fhall 
not  be  juft  proof  made  of  the  lofs  happening  within  the  time 
aforefaid ;  that  then,  I  the  faid  A*  B.  my  executors,  admini£ 
trators*  or  affigns,  fhall  and  will,  within  twenty  days  next  after  m 
the  end  and  expiration  of  the  faid  fourteen  months,  well  and 
truly  pay,  or  caufe  to  be  paid,  unto  the  faid  C,  D.  his  execu* 
tors,  adminiftrators,  or  affigns,  at  theplace  of  payment  aforefaid* 
the  faid  fum  of  560  L  in  cafe  the  faid  fhip  (hall  go  unto  the  faid 
ifland  of  Barbadocs  as  aforefaid,  and  the  faid  fum  of  600  L  in 
cafe  the  faid  fhip  fhall  go  unto  the  faid  ifland  of  May  as  afore- 
faid ;  and  that  the  faid  C.  D.  fhall  not  run  the  hazard  and  ad- 
venture of  the  (aid  fum  by  him  adventured  as  aforefaid,  upon 
the  body  of  the  faid  fhip*  any  longer  than  fourteen  months,  to 
be  reckoned  and  accounted  as  aforefaid.    la  witnefs,  &c. 
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Form  of  a  Refpondeniia  Bond,  upon  an  Eaft  India 

7        Voyage* 

KNOW  all  men  by  thefe  prefents,  that  I*  A.  A 
of  in  the  county  of  >  mariner,  am  held 

and  firmly  bound  to  C  Z).  of,  6f  c.  in  tbe  foal  or  penalty 
of  1000L  of  lawful  money  of  Great  Britam,  to  be  fail 
to  the  faid  C.  D.  or  to  his  certain  attorney,  executor* 
adminifrrators,  or  afiigns,  to  which  payment  wefl  and 
truly  to  be  made,  I  the  faid  A.  B.  do  bind  myfelf ,  my 
heirs,  executors,  and  adrainiftrators  firmly, by  thefe  pret 
ents,  fealed  with  my  feal,  dated  this  23d  day  of  Jmn- 
*ry,in  the  fbrty-fecondyearof  the  reign  of  our  Sovereign 
Lord  George  the  third,  by  the  grace  of  God,  of  the  united 
kingdom  of  Great  Britain  and  Irtlana\  King*  Defender 
of  the  Faith,  and  in  the  year  of  our  Lord  1802. 
Whereas  the  above  named  C.D.on  the  day  of  the  date  260m 
written ,  advanced  and  lent  unto  the  faid  A.  B.  the  fum  ofpo  L 
upon  the  g  oods,  merchandize,  and  effects  laden1  and  to  be  la- 
den on  board  the  good  fhip  or  veffel  called  The  Seat  Gcmyt, 
now  riding  at  anchor  in  the  river  Thames  outward  bound,  and 
whereof  one  E.  F.  is  commander.      Now  the  cowditiob  of 
this  obligation  is  fuch,  that  if  the  faid  {hip  or  veflel  do  and 
fhall,  with  all  convenient  (peed,  proceed  and  fail  from  and  oat 
of  the  faid  river  Thame*,  on  a  voyage  to  any  port  or  placet 
ports  or  places,  in  the  Eaft  India,  China,  Per/to,  or  eUewhere 
beyond  the  Cape  of  Good  Hope  ;  and  from  thence  do  and  dial 
fail,  return,  and  come  back  into  the  faid  river  Thanusy  at  or  be- 
fore the  end  and  expiration  of  36  kalendar  months,  to  be  ac- 
counted from  the  day  of  the  date  above  written,  and  there  to 
end  her  faid  intended  voyage,  (the  dangers  and  cafuahies  of 
the  feas  excepted  ;)  And  if  the  faid  A.  B.  his  heirs,  executors, 
or  adminiftrators,  do  and  fhall  within  thirty  days  next  after  the 
(aid  (hip  or  veflel  fhall  be  returned  to  the  laid  port  ofLemdon, 
from  her  faid  intended  voyage,  or  at  and  upon  the  end  and 
expiration  of  the  faid  thirty-fix  kalendar  months,  to  be  account* 
ed  as  aforefaid,  (which  of  the  faid  times  fhall  firft  and  next 
happen,)  well  and  truly  pay,  or  caufe  to  be  paid,  unto  thefiud 
C  D.  his  executors,  adminiftrators,  or  affigns,  the  full  fum  of 
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500 1.  of  lawfu)  money  of  Great  Britain,  together  with  the  fum 
of  12  L  of  like  lawful  money-  per  kalendar  month,  for  each 
and  every  kalendar  month ;  and  fo  proportionably  for  a  great- 
er or  lefs  time  than  a  kalendar  month  for  all  fuch  time,  and 
fo  many  kalendar  months  as  fhall  be  elapfed  and  run  out  of 
the  faid  thirty-fix  kalendar  months,  over  and  above  twenty 
kalendar  months,  to  be  accounted  from  the  day  of  the  date 
above  written  ;  Or  if,  in  die  faid  voyage,  and  within  the  faid 
thirty-fix  kalendar  months  to  be  accounted  as  aforefaid,  an  utter  ? 

lofs  of  the  laid  fhip  or  veffel  by  fire,  enemies,  men  of  war,  or  any 
ether  cafualties,  fhall  unavoidably  happen,  and  the  faid  A.  B. 
bm  heirs,  executors,  or  adminiftrators,  do  and  fhall,  within  fix 
takndar  months  next  after  fuch  lofs,  well  and  truly  ac- 
count for  (upon  oath  if  required,)  and  pay  unto  the  faid  C.  D* 
Us  executors,  adminiftrators,  or  affigns,  a  juft  and  proportion- 
able average  on  all  the  goods  and  effects  of  the  faid  A.  B. 
carried  from  England  m  board  the  (aid  fhip  or  veffel,  and  the 
net  proceeds  thereof  and  on  all  other  goods  and  eflfefts  which 
the  iaid  A.  B.  fhall  acquire  during  the  fad  voyage,  for  or  by 
reafon  of  fuch  goods,  merchandizes^  and  effects,  and  which 
ihali  not  be  unavoidably  loft ;  then  the  above  written  obliga- 
tion to  be  void  and  of  none  effect,  elfe  to  ftand  in  full  fore* 
and  virtue* 

Sealed  and  delivered, 
(being  fir  ft  duly  ftamped) 
In  the  prefence  of 
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firm  of  a  Policy  rf  Infurance  upon  a  Lift ',  for  the  tife 
of  the  infuredy  by  the  Society  for  equitable 
Assurances  upon  Lives* 

THIS    PRESENT    INSTRUMENT    O*    POLICY     OF     IVSOKAIiCl 

wttnefleth,  that  whereas  A.B.t£  » «** 

county  of  hath  entered  into  and  become 

a  member  of  the  fociety  for  Equitable  As$v*amcb$  tm 
lives  and  furvivorfbips,  according  to  a  certain  deed  of"  fctde* 
jnent  bearing  date  the  feventh  day  of  Sefiadery  which  -was  in 
the  year  of  our  Lord  one  thoufand  (even  hundred  and  faty- 
two,  and  enrolled  in  his  majefty's  court  of  Km?*  Bench  at 
WeJminJUr  ;  and  -whereas  the  faid  fociety,  relying  upon  the 
troth  of  acertajn  declaration,  dated  this  day  of 

made  and  figned  by  the  faid  A.  B.  touching  the  age,  ftate  of 
health,  and  other  circumftances  attending  the  faid  A.  B.  haft 
afiured  to-  the  faid  A.  B.  the  fum  of 

pounds,  to  be  paid  to  his  executors,  admmiftrators,Qr  affigWt 
after  the  deceafe  of  the  faid  A.  B.  whenfoever  the  feme  (ha& 
happen;  provided  the  faid  aiTured  does  not  exceed  the  age  of 

years  on  this  day  of 

has  had  the  fmall  pox,  and  is  not  afflicted  with  any  diforder 
which  tends  to  the  fhortening  of  life,  (as  in  the  faid  declaraboa 
more  fully  is  fet  forth,)  at  and  under  the  annual  fum  or  pre- 
mium of 

And  whereas  the  faid  allured  hath  executed  the  covenants 
ufually  entered  into  by  members  of  the  faid  fociety,  and  hath 
paid  fuch  premium  for  one  whole  year,  commencing  from  the 
date  of  theie  prefents ;  Now  we,  whofe  names  are  hereunto 
fubferibed,  and  feals  affixed,  being  two  of  the  truftees  of  the 
faid  fociety,  do,  for  ourfelves,  and  our  afligns,  truftees  of  the 
faid  fociety,  covenant,  promife,  and  agree,  to  and  with  the 
laid  affined,  and  the  executors,  adminiilrators,  and  atiigns  of 
the  faid  aiTured,  that  if  the  faid  afiured,  or  the  affigns  of  the 
faid  aflured,  (hall  yearly  and  every  year,  during  the  term  of 
thU  affurance,  continue  to  pay  to  the  truftees  of  the  faid 
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fociety,  or  to  any  two  or  more  of  them,  the  annual  fum  or  pre- 
mium aforefaid,  on  or  before  the  day  of 
in  every  year ;  and  fhall  obferve,  perform,  fulfil,  and  keep  all 
and  lingular  the  covenants,  articles,  claufes,  provifos,  condi- 
tions, and  agreements  which  on  the  part  and  behalf  of  the 
faid  aflured,  are  and  ought  to  be  obferved,  performed,  ful- 
filled, and  kept,  according  to  the  true  intent  and  meaning  of 
the  faid  deed  of  fettlement :  We,  or  our  affigns,  tmftees  of  the 
faid  fociety  for  the  time  being,  will  or  (hall,  'within  fix  kalendar 
months,  after  fatisfadory  proof  (hall  have  been  made  of  the 
death  of  the  faid  allured,  well  and  truly  pay,  or  caufe  to  be 
paid,  out  of  the  flock  or  fund  of  the  faid  fociety,   unto  the 
executors,  admi&iftratotv,  or  affigns,  of  the  faid  aflured,  the 
full  fum  fb  hereby  aflured  x  Provided  always,  and  it  is  hereby 
declared  to  be  the  true  intent  and  meaning  of  this  policy  of 
affurance,  and  the  fame  is  accepted  by  the  said  affined  upon 
thefe  ezprefs  conditions,  that  in  cafe  the  faid  aflured  fhall  die 
upon  the  feas,  or  fhall  go  beyond  the  limits  of  Bur*pty  unleft 
licenfe  be  obtained  from  the  court  of  directors,  .or  fhall  die  by 
his  own  hands,  or  by  the  hands  of  jufticej  orif  the  age  of  the 
faid  affured  does  exceed  years  i  or  if  the  faid 
aflured  be  now  afflicted  with  any  difbrder  which  tends  to  the 
jhortening  of  life ;  or  if  the  above  mentioned 
tains  any.  untrue  averment,  this  policy  fhall  be  void. 

In  witnefs,  &e. 
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Form  of  a  Policy  of  Infurance  agaht/i  Fire. 

By  the  Corporation  of  the  Royal  Exchange  AsTurance  of  Hods 
and  Goods  from  Fire. 

X  HIS  prefeat  mftnrajent  or  policy  of  affixnmce  wkadfcriy 
that  whereas  A.  B.  hath  agreed  to  pay  into  the  treafury  of  the 
corporation  of  the  Royal  Exchange  London,  for  the  zffuiznce  ci 

from  lots  or  damage  by  fire.  Now  how  of 
mom  fy  itefe  firefemts,  That  the  capital  ftock,  eftate,  and  fecnntk* 
of  the  faid  corporation  fhall  be  fubjeci  and  Batik?  to  pay,  mate 
good,  and  &tisfy  unto  the  faid  affrired,  his  heirs  executors,  or 
adminiltrators,  .any  lofs  or  damage  which  fhall  or  may  happen 
by  fire  to  the  faid  goods  aforefaid,  (except  foci 

goods  as  hemp,  flax,  tallow,  pitch,  tar,  terpentine,  gbrfs,  duos, 
and  earthen  wares,  writings,vbo6ks  of  accounts,  notes,  lib 
bonds,  tallies, ready  money,  jewels,  plate,  pictures,  gunpowder, 
hay,  ftraw,  and  corn  unthrefhed,)  within  the  fpace  of  r»eh* 
kalendar  months  from  the  day  of  the  date  of  this  mftraxneator 
policy  of  affurance,  not  exceeding  the  fum  of 
and  {hall  fo  continue,  remain,  and  be  fubjeci  and  liable, as  afbre- 
faid,  from  year  to  year,  to  be  computed  from  the  day 

of  in  every  year,  for  fo  long  time  as  the  faid  affined 

fhall  well  and  truly  pay,  or  caufe  to  be  paid,  the  fum  of 

into  the  treafury  of  the  faid  corporation,  on  or 
before-the  day  of  which  fhall  be  in  each 

fucceedingyear,  and  the  faid  corporation  (hall  agree  thereto  bj 
accepting  and  receiving  the  fame ;  which  faid  lofs  or  damage 
fhall  be  paid  in  money  immediately  after  the  fame  (hall  be 
fettled  and  adjufled  ;  or  otherwife,  if  the  faid  lofs  or  damage 
fhall  not  be  adjufted,  fettled,  and  paid  within  fixty  days  after 
notice  thereof  fhall  be  given  to  the  faid  corporation,  by  the  faid 
allured,  that  then  the  faid  corporation,  their  officers,  workmen, 
or  affigns,  fhall,  at  the  charge  of  the  faid  corporation,  at  the 
end  and  expiration  of  the  faid  fixty  days,  provide  and  fupply 
the  faid  afTured  with  the  like  quantity  of  goods  of  the  fame  fort 
and  kind,  and  of  equal  value  and  goodnefs  with  thofe  burnt  or 

damnified 
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damnified  by  fire.  Provided  always  nevertbelefe,  and  St  is  liereby 
•  declared  to  be  the  true  intent  and  meaning  of  this  deed  or 
policy,  that  the  faid  ftock,  eftate,  and  fecurities  of  the  (aid  cor- 
poration fhall  not  be  fubjed  or  liable  to  pay  or  make  good  to 
the  allured  any  lofs  or  damage  by  fire  which  {hall  happen  by  any 
invafion,  foreign  enemy,  or  any  military  or  ufurped  power 
whatsoever.     Provided  al/o,  that  this  deed  or  policy  (hall  not 
take  place  or  be  binding  to  the  faid  corporation,  until  the 
'premium  for  one  year  is  paid,  or  in  cafe  the  faid  affined  (hall 
have  already  made,  or  (hall  hereafter  make  any  other  affur- 
ance  upon  the  goods  aforefaid,  unlefs  the  fame  lhall  be  allow- 
ed of  and  Specified  upon  the  back  of  this  policy  :  Or  if  die 
faid  A.  B.  at  the  time  when  any  fuch  fire  (hall  happen,  (hall 
be  in  the  poffeffion  of,  or  let  to  any  perfon  who  fhall  ufe  or  ex* 
erciie  therein  the  trade  of  a  fugar  baker,  apothecary,  chemift, 
colour-man,  diftiller,  bread  or  bifcuit  baker,  (hip  or  tallow 
chandler,  ft  able  keeper,  innholder,    or  maltfter,  or  (hall  be 
made  ufe  of  for  the  flowing  or  keeping  of  hemp,  flax,  tallow, 
pitch,  tar,  or  turpentine  ;  but  that  in  all  or  any  of  the  faid 
cafes  thefe  prefents,  and  every  claufe,  article,  and  thing,  herein 
contained,  fhall  ceafe,  determine,  and  be  utterly  void  and  of  none 
effect,  or  otherwife  (hall  remain  in  full  force  and  virtue.     In 
witnefs  whereof,  the  faid  corporation  have  caufed  their  com: 
xnon  leal  to  be  hereunto  affixed,  the  day  of  in  the 

year  of  the  reign  of  our  Sovereign  Lord  by  the 

grace  of  God,  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  &c.  and  in  the  yearpf 
our  Lord  one  thouiand  eight  hundred  .  • 

N.  B.  This  policy  to  be  of  no  force 
if  affigned,  unlefs  fuch  align- 
ment be  allowed  by  an  entry 
thereof  in  the  books  of  the  coin* 
p&ny. 
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JTURB of. 
Whether  coeval  with  infurance* 
Its  probable  origin. 
Whether  carried  too  far. 


Im  *>bat  eefie  ike  mflnrei  may  aban- 
don. 482,  489 

Upon  what  principle.  48  a 

In  vfhat  cafes  permitted  in  France*  ib. 

Upon  cmfimre  andarre/i  efprinue.  483 

When  k  may  be.  ib.  484,  489 

When  not.  490*  496 

When  prevented  by  recapture.     484, 

4*7»  493 
The  Wared  is  not  obliged  to  abandon. 

489 

Whether  a  lofs  be  total  or  not,  depends 

on  the  final  event.  490,  494 

The  jus  fo/Kmmm  continues  forever. 

492 

Till  abandonment  there,  k  no  veiled 

right  to  a  total  lofs*  494 

A  capture  does  not  neoenarily  make  a 

total  loft,  nor  a  recapture  prevent  it. 

499 
If  the  captain  pnrchaie  from  the  cap- 
tors, the  fum  paid  is  only  a  partial 
lofi.    *  501 


Abandonment  in  other  cafes  then  capture 
Page       and  arrefi  of  princes.  502 

479  Upon  (hipwreck.  ib* 

ib*  Upon  a  Stranding.  -        ib. 

.g0  A  partial  lofs  cannot  be  made  total  by 

jt,#       abandoning.  498,  502 

No  injury,  however   great*  is  a  total 

loft,  if  the  fhip  arrive*  502 

Or  furtive  the  term  infurcd.  503 

But  wherever  the  voyage  is  loft*  the 

iniured  may' abandon*  505 

'Or  where  the  cargo  is  reduced  in  vmlutf 

to  lefs  than  the  freight.  507 

50** 


Within  m>bai  time  it  may  be* 


In  foreign  countries.  '  ib. 

In  England.  508,  510 

At  what  time  notice  mud  he  given,  ib. 

5*3 

Effect  of  negle&ittg  to  give  notice. 

509,511 

But,  till  notice  of  the  loft,  the  acts  of 
the  captain  will  not  prejudice  the 
right  to  abandon.  510 

When  the  captain  (hall  be  deemed  the 
agent  of  the  iniurers.  511 

What  ad  of  the  infured  will  preclude 
his  right  to  abandon.  -    512 

The  iniurers  demanding  an  abandon- 
ment of  too  much,  will  not  excufe 
the  want  of  an  abandonment.     5 1 3 

If  they  prevent  an  abandonment,  they 
muft  pay  a  total  lofs.  5 1 5' 
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Defined*  460 

Different  forts*    .  ib* 

When   average  contributions  may  be 

claimed.  460, 462 

Whci  petty  aw^mge  JhaU  be  m  d*r& 

.    againft  infurers.  46  it  461 

When  the  loft  of  goods  put  into  lighten 

(hall  be  a  general  avenge.  463 

When  wages  and  ccpenio  4hatl  be  a 

general  average.  464 

What  fhaji  he  only  a  particular  njurngr 

What  (hall  be  liable  to  contribute  to  a 
general  average.  »  ifc. 

The  captain's  dvty  in  fettling  a  general 
»    average.  466 

Remedy  agassft  Mai  tor  nagie&ing 
this.  tb. 

Bow  the  contribtuSon  ftmO  beadjuftexL 

In  what  degree  the  fliip  and  freight 
are  liable.  ib. 

How.  a  jeittfoa  (hall  be  valued.        'xb« 

How  the  infurers  (hall  reimburfe  aver- 
age contributions.  468 

Whether  lenders  on  bottomry  be  liable 
to  general  average.     Vid.  Bottomry. 

What  (hall  be  an  average  tofs  within 
the  common  memorandum.  Vid. 
Memorandum. 

AVERMENT. 

Ofintereft.    Vid.  Proc$*tags%  (fie* 

clar alien,) 
Oflofs.    Vid.  Rs 

BANKRUPT. 

How  an  infured  may  claim  again fl  the 
eftate  of  a  bankrupt  infurer.  Vid, 
Proceedings^  (Triak) 

BANK  SAUL. 

Vid.  Rt/k,  (On  JbipJ  Vid.  Proceed- 
ings, (Trial.) 


Jn  what  cafe  insurance  agaiail  brain; 

ought  to  be  permitted.  44} 

What -Aili  amount  to  barratry.  445 
Whether  the  captain  may  be  unwed 

again  A  the  barratry  of  ike  ftta 

When  *  deviation  (half  not  be  hmy. 

.447 

Whether  the  failors  may  commit  bs> 

ratry  againft  the  will  of  tie  capon. 

In  what  cafe  die  difooedieacc  of  the 

failors  amounts  to  barratry.       & 
I©  what  cafe  cruifinf  fbrpqftisfor* 

ratry.  44J 

barratry  can  only  be  committed itfuw 

the  owners.  44> 

Therefore  it  caw#k  committed  Vj 
.  the  matter,  if  he  be  owi.  W 
Pr.  even  if  he  have  only  ike  quq  of 

redemption-  » 

A  general  freighter' if  owner  /or M 

iThpworda «  »  *■»  hvfl  *»*  £ 

^not  exempt  the  infcrtn  fo» » 

ratry  by  fmuggFau* .  4P 

It  is  immaterial  whether  tbetei* 

pens  duiwg  the  acl  of  tonttji  ^ 

after.  !> 

But  thc'infertr  will  not  be  Vk  i « 

do  not  happen  dnrinfthe»y!«P* 

How  barratry  i*  poniflwd  m /«*•» 

How  in  England.  *7 

How  barratry  flull  be  prow*    »* 
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BLOCKADE*  Bat  the  moaef,  or  itt  equivalent,  moil 

,  be  expofed  to  the  penis  of  the  fea» 

Commerce  with  a  place  blockaded  or  at  the  xiflc  of  the  Under.            64O 

befieged.                                       64.  Wagers,    in    the   form   of   bottomry 

7J*  effect  of  notification  of  a  blockade.  Joans,  pofaibhed  in  Up  cafe  of  Eqjt 

64,  6$  India,   voyages.                            641 

Whether  a  great  extent  of  coaft  may  Whether  shift  be  a  kgal  «ontra&  *t 

be  declared  to  be  blockaded.       65  common  law.                            ,642 

Loans  on  foreign  Eaft  India  (hips  pro- 

BOTTOMRY    AND    RESPON-  bibited.                                   *. 

DEN  TI  A.  Whether  money  nay  be  lent  to  a  Bri*- 

..  $G  fubjetf  on  goods  on  board  an 

rfatuti  and  form  ofthU  contraQ.     63  a  **     Ammicm  EaS  India  (hip.           641 

-w^.  «...                   .  in  lEmgland,  money  may  be  lent  On 

tension  between  bottomry  and lit-  _  £2£fat.            '                       644 

ftondentia.                                 6«  g^,^        .  j^  m  ^^T  good.  on. 

^enejnfnatton.                              Jb.  hnrd .  00t  ^  |heir  ^^       ^j 

„™l*UIt£    -                         ,*•  Whether  money  may  be  lent  on  alhip 

Whether  the   Roman   nauttam  fen*  w  ^  ^^  (n  ^               iK 

was  materially  different  from  the  «r~—           j 

modern  bottomry.  634  ?he  principd  <mdmonn*  mttr$.  646 
How  bottomry  differs  from  a  fimpje 

loan.                v                    ^    ib.  Of  what  the  loan  may  confift. .       jb. 

Analogy  between  bottomry  and  infur-  Upon  what  principle  the  marine  in- 

ance.                                        6^5  tereft  is  deemed  legal.                 ib. 

Hbw  they  differ.                             ib»  .  It  can  only  be  due  where  the  rifle  has 

Utility  of  this  contra  ft.                  636  been  commenced.                      647 

Form  of  it.                                   63  7  Till  the  rifk  commences,  it  is  a  fimpl* 

The  marine  intereft  mnft  be  expreisly  loan.                                         ih. 

*    ttferved.                                       i(ju  What  allowance  the  lender  fliall  have, 

Whether    equity    would  fupply   the  where  the  riik  is  not  commenced. 

omiffiod.                                   ib.  64S 

1  At  what  time  the  marine  intereft  ceafes. 

9%  parties  to  the  control.              '  ib*  640 

-'               .     .       .  _                  ..  Whether  it  be  legal  to  contrad  for  fo 

Who  may  lend  on  bottomry.          jb  m0Qtb('  intereft,  payable  at 

Who  may  borrow.             638  a„  cvcmf>                                  $ co 

When  the  captain  may  hypothecate  When  common  interetbefilnstorun.  Ib. 

the  fhip.  ib. 

Whether  the  owners  are  liable  for  mo-  The  perils  or  rj/h  §0  mMch  the  Under  it 

.    ney  taken  up  by  htm,  in  'the  place  Viable.                                      651 

where  they  refide.  ib. 

To  what  extent-  he  -may  borrow  in  a  Theft  are  nearly  the  fame  as  in  infur* 

foreign  country.                           ib.  anee.                                            ib. 

Whether  the  lender  be  bound  to  look  They  include  piracy  and  capture,     ib. 

to  the  application  of  the, money.  639  But  nothing  (hort  of  a  total  lofs  will 

Whether  money  may  be  lent  on  bot-  dif charge  the  borrower.              652 

tomry  to  an  alien  enemy*             ib»  The  lender  is  not  liable  for  the  inter* 

nal  defect  of  the  thing.  653 

Tie  thing  hypothecated*                   640  Nor  for  the  ad  of  the  owner  or  mat 

On  what  things  money  may  be  knt.ib.  N  *for  fmtttt,ing,                          ?£ 

Tfc  borrower  may  take  the  money  on  Nor  for  ^M £  if  ^  ^     do  oot 

board  with  him,                          ,t>.  feij  0B  ^  ?oyagc  agrced-          6jf5 

Or 
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Or  if  (he  deviate  without  neceffity.  65  £  As  16  "his  duty  \n  c*fe  of  lofi.      Til. 

Put  if  Qie  be  prefTed  into  the  King's  Abandonment. 

fcrvice,this  villexcufe  a  deviation,  ib.  As  to  his  power  of  borrowing  moea 

Nor  is  the  kbder  liable,  if  the  firip  be  and  hypothecating  the  (hip.      V& 

changed  without  oeceStv.         657  Bottomry. 

^That  mall  bethefduraHonortherftk.  rb.  As  to  his  duty  in  the  ftowage,  care, 

.      ,    m  ..  and  delnrery  *f  the  goods.    Kd. 

«w^-                                   65S  F<»  what  kjfles  be  MI  he  liaWt,  V"|4 

By  Aepoerdhw  of  merchants,  jb.  As^^nghijn  i„Ae  policy.  TiL 

By  the  law  of  England*                 6«g  J>o&r       ■ 

The  lender  upon  a  A«gft  ihip  is  Babfe  m€n  £  ougbt  ^  ^  ^^  ^ 


stofl; 

fhen  h 

And  the  infitrers  00  fecjb  lots  muft    htl     \-  j-r  ^vc    *•      a.  n    &j 

■^^  k       od  th    If  ^^     =*~     Wfrc*  his  difipialification  Aall  amjri 


poliey. 

f Wh<lhcrfb<lwJcr  be ent aLdto the btrufr    How  hi*4otbo  **yl*Jafae£  t$L 
9fj*Jv«gfi  6fa        Poltc'- 

He  is  entitled  to  it  by  ftature,  upon  '   CAFFUfcfc.       . 

><  £<j/0  /«&  voyages.  <•  ib.  'w.    ,  -  „  / 

Whether  in  ©the*  vdyages.  *  ib.    ^ba 'Aw**     ^  ..  41a 

- Ido wbotu«ryio^ 5. iUU be  i»r*wdi     ™; jW *£«■* "• 

«<Mf»iAM4    Whet^  lawful  or  unla^,  the  mfcr. 

What    remedy  the  lender  ihail  fcave    ***?*?*'  t     ,     * 

a^ainft  the  eftase  of  the  bxmrct,   And  *•**«  Ac  P^P^V  **  <**¥* 

become  bankrupt  before  the    rifle       °r  ■*'  t      ,  .  f  * 

t«kd.      ,  -631    The  effeft  of  capt^e  where  tie  afir- 

ance  u  u  mtertfl  or  .*•  afcrgL" 

BROKER.  .  The  eifea  qf  capture  and  recapture* 

diverting  and  rereKng  tfce  propcrtf. 

Vidk  lmfnrance  brffar*  4** 

/     Id  every  caic.pf  c^une,  /dp  jatati 
may  abandon.  aso 

BULLION.  Vid.  AbandmunemL  . 

The  infurers  (hall  defray  all  fiurcaargb 
Whether  it  may  be  infured,  as  good*        oecafm^ad  tyvcapair^and  recapwe. 

IO9,  226,524  '  '  420 

IF  clandeJKndy  exported,  a  policy  on    They  are  therefore  .liable  for  aoaty 
it  will  be  void.  226       paid  ,  to  the    captors  upon  a  cmb- 

prornifei  '  ajo 

^  In  what  cafe  the  produce  of  an  eaearrs 

CAPE  OF  GOOD  HOPS.  country,  in  a  £«wJ  (by,  fell I  be 

xr  a  n  liable  to  capture."  & 

Vid,  Comment.  I?ow  ^  Uw  ft?w  ^^  ^  ^ 

to  the  raufbming  of  captured  tup. 

CAPTAIN.  '  jn.  43i 

When  a  recaptured  lhip  may  proiecate 

Whether  his  miftake  be  a  riik  witbia  her  voyage.                               433 

the  policy.                                 136*  What  time  is  given  to  the  recaptors  10 

,   As  to  his  duty  in   fettling  averages.  ,  proceed  to  judgment.                  jk» 

Vid.  Average*  *                                             How 
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How  a  loft  by  capture  (hall  be  afverred  If  clantferf InNy  efcportedj  a  J>olicy  on 

in  the  declaration.  Vi<J.  Pr*#tdm&.  it  will  be  void.                         236 
(Declaration.  J 

How  fuch  Jofs  (hall  be  proved,    Vid.  GOi  ftlJV   rMir/Uv. 

Pracet&ngs,  < Proof  of loft.)  COLONY,  SNEMY'n. 

CERTIFICATE. 

COLOWIES*  BRITISH. 

As  to  tbe  certificate  from  the  minifter   v. .   n 

aitd  churchwardens,  kc.  of  <a  fcf$    Vld"  c"***r*- 
1  by  fire.  Vid.  /&*.  (Proof  of  Loft.) 

COMMENCEMENT  OF  JUSXu 

cestut  $j/E  musr.       vid.  Rj/t,  fxw;*»  #.y 


i  »   » 


In  what  cafe  he  fcai  an  infumbh  inter-  rmLfis  >?»r>E> 

eft     Vi4.In*r0,(In/nraUt.)  COMMERCE. 

Growth  of  maritime  conuacjpce  in.  rno»  < 
CHARTER  BAATY.  C(&n  ^ntributrf  „„,„■[ 

Vi*  Doom**.  "  CoLnerce  of  the /*•***.  ij 


•  »     • 


Hanfbalk  League,  it 

CHANGING  RISK,  '^M*^*^2*1^  ■*■ 

OfvhtJhtttfb.  tj 

Vil  *#,  (Chanel)  v      ..'.'-        Howjcheeked  in  England.  i  j 

.  ..      .      Inwhatcafca  mfuranctotj  commence 

with  the  £#4^fr   colonies  Jhajl  be 
CICERO.  void.  jj 

.  In  the  cafe  of  ItyJ  7*<&j  voyages,    ib. 
Hi*  rule  re^ediop;  concealment.    353    Carried  on  by  Brkj/b  fcbjecls.         ib. 

By  Foreigners.  f9 

CHANGING  8H1P.,      .  f  OnMrv9  fawny. 


<   •  » 


Vtd.,4%.....                         .  COMMISSION. 

.     "ClVfLCOttMOtlC-N'*  Whether  the  expeaatloi'ofcommJffio. 

*-.    a.     rfk'  r  t-r •••  j    •  -  ppon  a  conlignment  be  an  inferable 

As  to  the  etteft  of  thefc  yor.ds  in  an  interert.                                    „. 

ioiiirance  againft  fire.  "  Vid.  Fire, 

tm.) 

*■*'•»■'••'"-•■ COMPENSATION. 

CLOTHtS.    '  '  •'  °  r,           f  .     .        J    _,       ,  „ 

U  compenfation  be  made  after  a  lots 

As  to  the  'ufurance  of  <he'  captain'a  *■**» ,hU  flwU *° t0  the  ibfurer'  S" 

clothes.    Vid.  Pefcj  ;  Proceedingt, 

JCfrotfofLofi.)  CONCEALMENT. 

.  ^  COIN*                      .  Effca  of,  whether  fraudulent  or  inno- 

cent.  94* 

How  it  may  be  infured.               2*6  What 
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What  ftaU  be  deemed  a  najterial  coo.  CONVOY* 

coalmen!.  34S 

Efifed  of  a  concealment  by  an  ittfurer.   Vid.  WarraMtjy  (CmvopJ 

What  things  need  not  be  difcloJed.  553  CORN* 


CONDEMNATION,  Sentence  of.     VkL 

Vid.  Warra*j>  (~*r*l.)  CORPORATIONS. 

■ 

CONSIGNEE.  **ow  thcy  €°ot"btttcd  to  the  rental  of 

commerce*  a 

When  he  mall  hate  an  inferable  inter- 
eft  in  the  confignment.    Vid.  Infer-  .         COURTS  OF  EQUITY. 

Whether  they  hare  any  jorifilictioa  ia 
CONSOLIDATION  RULE.  queftiona  of  infnrancc.  jM 

VUL  Procu&qi.  COURTS,  FOREIGN. 

CONTAGION.  "  *^e  tutbority  of  thdrfentencet. 

Vid.  Warranty  >  (ua*rd*) 

Vid.  Inft3io9* 

COURT  OF  POLICIES  OF  Dfr 
CONHNUANGE  of  the  RISK.  SURANCE. 

Vid.  Rjjk,  (Duration  of.)  When,  and  for  what  reafon,  erected,  jf 

Its  powers  enlarged.  26 

fufe. 


CONTRABAND  OF  WAR. 


Fallen  into  dilute.  ia. 


The  obligations  of  neutrality.          6$  CRUISE. 

What  articles  are  contraband.  ib. 

Commerce  with  places  befieged.       64  Crvifing  in  quell  of  prize,  when*  Jhtl 

Infurance  of  warlike  ftores  fent  to  the  be  barratry.  •  Vid.  Barratry* 

king's  enemies.                           66  When  it  dull  be  a  deflation.  Via*.  D* 

Exported  in  contravention  of  an  em-  wor/opr. 

bargo.                                          ib.  How  a  liberty  to  eraiie  for  a  cotaw 

Sent  to  a  BrhUb  colony,  with  which  time  is  to  be  conftroed.      VuL  D* 

all  intercourse  is  prohibited.         68  violiom;  LttUn  of  Mo*om** 
Or  while  in  the  hands  of  the  enemy.  69 

PRUSADES. 

CONTRIBUTION.  „      L 

How  they  /Tntribated  to  the  rewtd  d 

Vid.  Average,  ooaamet  e.  9 

* 

CONTRIBUTION  SOCIETIES.  DATE. 

Vid.  Firi,  (Iulwrmtt  aialuL)  At  to  the  date  oft  poller.  VM.  f*6*f- 


fruiex*  Jr^5 


Decisions*  wh™  a  dM*t$onjt>an  Ujujtyud  iy  «,. 

Vid.  judicial  Decrfhmi. 

•    Strefs  of  weather.  409 

DECLARATION.  Want  of  nece&ry  repair.              410 

*■       u   £.        r     j    1^     •                 1  Joiuing  convoy.                              412 

^ortheferniofadecbraiiMOiiapoi.    Avoiding  ao  enemy.  A. 

icy.  Vid.  Proceedings,  fdeclaratisn.J    A  mutiny  of  the  crew.  ib. 

DEMURRAGE.         .  *%*£?*  •"*«  ^^.J 

Wheo  demurrage  dull  be  a  loft  within    ^forr^^ithou"^!'^  *  Pfc" 

r°l  y*                                °21  When  a  deviation  (hall  amount  to  bar- 

DETENTION  OF  PRINCES.  ratry'    Vid*  *"*»"* 

Vid.  Jrrejl  of  Prince,.  DOCUMENTS. 

nrnt*mmii  Thofe  which  neutral  (hips  dually  r«- 

OEVIATION.  quire  ars, 

X>eW.                                         j9t  j4<f-        ....                     3?7 

J*  Sea-letter  or  fea-bnef.                        ib. 

What  Jball  amount  to  a  deviation  that  Proof  of  property*                             ib* 

<u,iU  difebarp  the  infurers.             ib.  Mufter-roil.                                       318 

Charter-party.  ib* 

What  is  meant  by  the  ufual  courfe  of   Bill  of  lading.  ib. 

the  voyage.                                    ib.  Invoice*.                                            ib. 

*The  fmallnefs  of  a  deviation  makes  it  Bill  of  health*                                 319 

fiot  the  Ufs  fatal.                        394  Log-book.                                        ib* 

The   fhip  muft  go  to  all  tbe  ports  in  But  the  want  of  arty  of  thefe  is  only 

their  order.                                 395  frefumptiwe  evidence  againil  the  neu- 

What  is  meant  by  a  liberty  to  touch,  traUty  of  the  flap.                         ib* 

«tc*  397,  398 

In  what  cafe  cruifing  iii  queft  of  prize,  DOUBLE  INSURANCE. 

(hull  not  be  a  deviation.  402 

How  a  liberty  to  enrifc  for  fix  weeks  How  it  differs  from  re-infurance.   1 1 J 

fhall  be  conitraed. «                     403  Though  a  wager,  it  is  not  void.        ib* 

When    an    unufoal    duration  of  the  But  the,  infured  can  only  recover  one 

voyage  mall  be  deemed  a  deviation.  fatisfatfion  on  the  feveral  policies,  ib* 

40c  Thofe  who  pay  on  one,  may  recover 

A  deviation  is  not  the  left  fatal  becsufc  contribution  from  underwriters  on 

the  rifk  is  not  increafed  by  it.       ib.  the  others.                116,  117,  120 

If  there  be  feveral  tracks  to  the  place  Whether  different  perfons  may  infure 

of  deftiuation,  the  captain  mould  be  the  fame  thing,  and  each  recover  the 

at  liberty  to  choofe.                    407  full  value.                           119,121 

When  a  previous  defign  to  touch  at  a  Whether  a  fecond  infurer,  with  notice 

place  mail  only  be  deemed  an  inten-  of  a  former  insurance,  be  liable  for 

iion  to  deviate.                              231  tbe  whole  lofs.                            121 

DHKndion  between    an  intended  de-  The  infured,  it  required,  muft  declaftt 

viatiofl,  and  a  different  voyage.  232,  how  much  he  has  infured    in    the 

406, 407  whole*                                          ib* 

Whether  an   intended  deviation   will  Vid*  Intereft. 

difcharge  the  infurers.                406  DURATION 

%— T 


73<5  hits. 

DURATION  OF  THE  RISK. 
Vid.  Rtflt,  (duration  of.) 

EAST  INDIA  VOYAGE. 
Vid.  Voyage. 

EAST  INDIA  COMPANY. 

If  id.  Voyage,  Wager. 

EMBARGO. 

The  infarance  of  a  trade  carried  on  is 
contravention  of  an  Embargo  is  void. 

66 

When  the  infnred  nay  abandon  upon 
an  embargo.  48B 

Viu.  Abandonment • 

When  an  embargo  wilt  excuic  tke  non- 
performance of  a  warranty.        253 

Vid.  Warranty. 

Whether  the  expenfe  of  wages  and 
provifions  during  an  embargo,  be  a 
loft  within  the  policy.  620 

EMBEZZLEMENT. 

When  the  owners  and  mafler  (hall  be 
anfwerable  for  embezzlement.    157 

ENEMY. 

How  the*  insurance  of  enemy's  property 
is  retrained  by  ftatute.  30 

Whether  inch  insurance  be  goo4  at 
common  law.  31 

Opinions  of  foreign  writers.  ib. 

Reafons  of  policy  again  ft  it,      30,  36 

Lord  MamjuhP*  fentimenta.  31 

Whether  the  law,  ro  this  retped,  ought 
to  yield  to  expedience.  33,  34 

An  alien  enemy  cannot  maintain  an 
action*  on  a  policy  on  goods,  though 
(hipped  before  the  war.  36 

Nor  can  his  agent  maintain fttcha£riont 
though  a  creditor.  ib. 

In  what  cafe  a  neutral  in  partncrfliip 
with  an  alien  enemy,  may  Ware  his 
iatcreft  in  the  joint  property.        3$ 


The  court  will  «of  gram  a  mv  trait* 
let  in  the  objection  of  alien  enemy 

Trading  with  the  enemy  without  a  % 
cenfeis  illegal.  70 

An  iurarance  on  goods  bought  of  the 
enemy  isvokJ.  71 

So,  if  goods  be  fen t  to  a  Brkifk  eoiwy, 
•while  in  the  hands  of  the  enenf.  69 

When  the  produce  of  the  eatsf  s 
country  fhali  be  Hable  to  captst 
on  board  a  neutral  feipw     430,  431 

Whether  there  (hall  be  a  return  of  pre- 
mium upon  an  infurance  of  enemy** 
goods.  557 

EQUITABLE  TITLE. 
When  it  (hall  be  an  nrfarahtr  Mttereft. 

EQUITY  OF  REDEMPTION. 

1 

To  what  purpofe  the  perfon,  fcaviag 
the  equity  of  redemption  of  a  &ip, 
(hall  be  considered  as  owner.     4/* 

EVIDENCE* 

When  a  foreign  judgment  QtaH  Wcoa- 
ckfive  evidence  in  our  coarts. 

Vid.  Warranty  f  (neutral* J 

Whether  witn'elts  may  prove  an  triage, 
as  explanatory  of  a  claufc  is  a  polcy. 

In  what  cafe  the  usage  of  one  trade 
may  be  given  ia  evidence*  to  fccw 
the  practice  of  another  fimBar  trade. 

Whether  an  opinion  of  the  meaning  of 
a  claufe  can  be  received  in  evidence. 

it> 

When  a  declaration  of  the  iafiacd, 

made  before   a  raagiftrate  abtotd> 

may  be  read  in  evidence*  381 

In  what  cafe  the  captain's  protest  a 

evidence*  616 

Wka 


Jhdex.  737 

Wkea  a  fubfequent  underwriter  may  Meaning  of  the  words  "nfinfed  fw 

give  m  evidence,  a  rcnrefcntation  cr.^                m                '             ib. 

made  to  the  firft.                       6 70  Of  the  words,  ««  civil  cmmotkn"    6*8 

Tbe  de&jfion  of  a  foreign  court  u  tire  Duration  of  the  rifle  for  the  15  days 

bed  evidence  of  the  law  of  the  after  the  tine  infured..               695 

eoaotry*  660 

Id  general,  one  underwriter  cannot  be  Of  tie  AJJigmnent  qftbe  Polfo*  .      696 

4  witnefs  for  another*                607  T,       .        ..      -  „ ,      ~      * 

But  if  the  broker  be  alfe  an  under-  ™w  the  policy  flyJl  be  affigned.     ib. 

writer,  he  may  be  a  witnefs  for  the  ^Pon  a  deat»-     r  u                 .  f    l»* 

other  underwriters.                     ib.  UP°n  a  ^n$fcr  of  thc  J"***  "*"*• 

3? id*  Pro£V&w>tiruJA  ^                                                .    697 

«~                ~~»    **-      ,  Difference    between  the  contribution 

(octettes  and  the  other  offices,  as  to 

wwcv AVTfYM  ^C  afignment.                          696 

JLAfiLL  1 A 1 1UP4.  There  can  be  no  alignment  without 

-                     _    .        -       -  the  content  of  the  office.             699 

When  a  hope  or  expefeuonof  profit,  u  ^  infaed  gratIihoufly  undertake 


^1^^?^"^   fluJ1  **"        to  get  the  policy  affigned,  an  a£io« 

will  lie  againft  him  for  neglcdiog'to 
dofo.  *<>7 


fe&Vabk  inteteft.  83 

EXPEDIENCE. 


Of  the  Proef  *f  tie  LqJ*.  704 


Whether  it  can  be  the  ground  of  a 

judicial  decifibn.  31,  33,  34    Account,  affidavit,  and  certificate,   il>» 

The  neceffity  of  this  proof.  705 

Nothing  will  excufe  the  want  of  it.  ib. 

it  a  rvPA  u  Thc  P™*"1  propoJals  requiring  it,  are 

fAClUtc.  a  part  of  the  contract.  706 

When  he  has  a  fe«  npon,  and  may  re.   *»*  **  PWUI™§  *•  certificate  is  a 
tain  a  policy  of  h*  comment.       coa*uon  Precedent.  707 

120 

FIRE,  (lofsby.) 

FIRE,  (infuraoce  againft.)  ,f  f||ij  ^  8Ccidcnul,  it  is  ^M*  thc 

•    When  introduced  into  England.     68 1        P^*"  .,  .    r     ., .   .  c  *z\ 

^l-s  o--     .    -*  ah*    Whether  it  be  fo,  if  it  be  occasioned 

•  SKXt  t.    b?  **  &u,t  rf  th«  «■*■■ » •»*."'- 

Murance  offices.  68,     f  °e£:  ^  ^  i„feaidn, 

To  what  dut,e.  wfurances  agamft  fire  P^  wf  wi|h,B  the  poll 

arefubjeft.  .b.  P^ 

Of  the  Intent  of  tbe  injured.  684    S°»  »f  the  "Mft";fe*  fir*  to  ,h*  *»P  »• 

'  prevent  her  falling  into  the  hand*  of 

Neceffity     of    preventing    infurance       the  enemy.  42a 

againft  fire  without  iatereil.        685 
Several  infuraocet  on  the  lame  proper-  FISHING  TACKLE. 

tv  ih 

What  ihall  be  a  fujficient  intereft.  686   Whether  this  be  included  in  a  policy 

on  a  Greenland  whaler.  626 

OftheRi/k.  637 

t?        .     Ar*      A     P      . .        ^  FLEMINGS,  (commerce  of.) 

Exception  of  fires  occauoned  by  extra-  v  '  ■ 

ordinary  vents.  ib.    Ruined  by  P%  II.  if 

Transferred 
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Transferred  toEuglandmAHottand*  14   A  Ids  on  freight  can  only  be  claimed 

where  the  rifle  has  commenced.    76 

FOREIGN  JUDGMENT.         A,J " th*  ?"a**n ***?*<» *"&** 
4      J  Vid.  Ryki  (duration  of)  192 

When    conclufive    evidence    in    our    As  to  the  effect  of  an  abandonment  of 

courts,— Vid.    Warranty,  (neutral.)        freight.     \\l.  Abandonment,    (efe9 

The  jFV*ik£  pay  no  regard  to  the  judg-       &)  Sl9 


ments  of  foreign  tribunals.  288 

FOREIGN  SHIPS. 


/ 


FRUIT. 

When  the  infurer  mall  be  liable  for  a 
The  reftri&ions  of  the  19  G.  II.  c.  379        damage  to  fruit.  Vid.  Ri/L  (Menu 
do  not  extend  to  foreign  fhips.   105        orandum-)  150 

But  the  claufe  againft  re-infuranee,  does 

xr' lXt%d  to  ^mV  *  l  3  FURNITURE. 

Vid.  Wager,  Re-infurane*. 


FORT. 


Vid.  Taekk. 

GAMING. 


Whether  the  governor  of  a  fort  abroad 

mayinforeitagainftcapture.  75,357    Vid.  Wager.      . 
Vid.  IntereJ. 

GENERAL  AVERAGE 
FOUNDERING  AT  SEA, 

Vid.     Peril*  of  the  Sea.  (Lofi  by.)  Vid'  A^a^ 

FRANCE.  GOOD  FAITH. 

Vid.     Foreign  judgment ;  Warranty,       Gog**  to  prefide  in  all  conunerail 
(neutral)  tranfrftion*  334 

FREIGHT.  GOODS. 

In  France,  freight  not  already  earned*  What  may  be  infured  under  this  dc- 
cannot  be  infured.                         75         nomination.  J 11 

In  England*  freight  expe&ed,  as  wall 

as  the  fhip,  may  be ^infured.  76  G0ODS    LASHED    TO    THE 

JSut  it  can  only  be  lnlured  by  one  who  DECK 

has  a  legal  or  equitable  title  to  the 

vS 'interfft,  (iufurabU.)  M    How  iofured.  MJ 

The  infurers  on  goods  are  in  no  cafe 

liable  for  freight.  627,  628  GOVERNOR. 

How  a  part  owner  of  a  ihip  may  infure 

freight.  629    Vid.  Fort,  Intereft^ 

Vid.  Proceedings,  (proof  of  loft.) 
What  (hall  be  the  duration  of  the  ri/k  HANSEATIC 

on  freight,  Vid  Rifk,  (duration  of) 


p^ 


htdcx* 
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HANSEAT1C  LEAGUE. 

HEALTH,  (warranty  of.) 

Vid.  ZJvee,  (infuranct  upon.)        607 

HOPE. 
Vid.  Expedation. 

HUSBAND,  (fliip'a.) 
Vid.  Agent. 

HYPOTHECATION. 

Vid.  Bottomry. 

JETTISON,  or  JETSON. 
Vid.  Average. 

JEWELS. 

How  they  may  be  infured.  at 6 

If  clandestinely  exported,  a  policy  on 

them  will  be  void.  ib. 

JOINT  INSURANCE. 
Vid.  Infuranct  Companies* 

JUDICIAL  DECISIONS. 

Their  authority  in  the  law  of  infur- 
ance.  *        »•    23 

JUS  P0STL1MINIL 

By  the  Engltfh  law  continues  forever. 

492 

INDIA  COMPANY. 

Vid.  Eqft  India  Company. 


INDEMNITY. 


Wh*  ftatt  be  deemed  a*  fair  indemnity. 

529 

*  m 

INFANT. 

Vid.  Lives,  (Intereft.) 

INFECTION. 

■  If  a  (hip  be  ordered  to  be  burnt,  to  pre- 
vent infe&ion,  whether  the  infurers 
be  liable.  421 

INQUIRY.     (Writ  of.) 

What  evidence  is  fufficient  upon  a 
writ  of  inquiry.  105 

Vid.  Proceedings. 

INSURANCE. 

Defined,  1 

Abufes  of,  restrained.  2 

Utility  of  marine  infurance.  3 

Whether  its  origin  can  be  traced,     ib. 
Cleirac'%  account  of  its  origin.  4 

The  offspring  of  maritime  commerce,  ib. 
Whether  known  to  the  aneients.         5 
Suppofed  to  have  been  firft  pra&ifed 
in  Italy.  10 

When  introduced  into  England.       1 1 
Not  mention*!  i»  the  a&ciestfca»kws. 

Law  of,  a  branch  of  marine  4aw»  •   i£ 
Brought  into  England  by  the  Lombards. 

a. 

The  materials  iron)  which  this  law  is 
,  colle&ed.  1 8,  to  24 

QuefHons  of  infurance  fhould  not  de- 
pend on  subtleties.  497 

Insurance  broker. 

Nature  of  his  dealings.  293 

Account  between  him  and  each  under- 
writer, ib. 

Though  the  premium  be  due  from  him, 
the  lofs  is  due  to  the  infured.      204 

Vid.  Agent. 


74?  *** 

If  he  employ  another  broker,  be  is  an-   INSURANCE  AGAINST  H1L 
fwerable  for  not  furniming  him  with 
all  his  inOruaions.  fog    Vid.  Fire. 

To  what  extent  lie  (hall  be  fotanfwer- 

•ble;  4  ib.       INSURANCE  UPON  LIVES. 

The  broker  ought  not  to  be  an  under-    . 

writer.  209,608    VIA  £,«*/• 

If  he  lhould,  he  may  neverthekfs  be  a 
witneft  for  the  other  underwriters. 

207 

If  he  pretend  that  he  has  efecled  a   _.  .  ,   .  r    . 

policy,  his  employer  may  maintain    What  pcrfons  may  be  infurcd.       f 
trow  again*  him  for  it.  210   Whether  an  alien  enemy  may  te  * 

duty,  as  to  representations  made  to     A  lured,  vid.  Enemy. 
u  underwriter!  at*    As  to  inferting  the  name  of  the  life* 


INSURED. 


the  underwriters.  537 


INSURANCE  COMPANIES. 


his  agent,  or  uuftee,  in  the  f** 

tit 


Their  eftablifliment.                         40  INSURKS. 
Have  an  exclufive  right  to  infure  mips 

and  goods  upon  a  joint  capital,     ib.  What  perfons  may  lie  infarct*      W 

How  other  companies  are   retrained  Individual  underwritm.     t     .  * 

from  infuring  as  fecb.           41,  42  Character  of  the  Frmi  taiennm 

But  the  privileges  of  the  Emfi  India  and  , 

South  Sea  companies  a#e  referred.  43  Character  of  the  J^fS*           * 

One  partner  cannot  recover  from  anoth-  The  borrower  upon  bottonrr  am 

cr,  his  proportion  of  lofles.  incurred  be  an  inforer  upon  the  to    % 

upon  a  joint  infurance.                  42  What  an  infurer  is  P^jr^    a. 

Nor  can  he  recover,  even  from  the  hro-  refpe&ing  the  tradteheaw*  \ 

Jeer,  the  fhare  of  «  loft  received  by  Vid.  Concealment,  hfurmWP* 
him  from  the  other  partner.          ,  45 
Not-  can  the  oftenfibie  underwriter  re- 

cover  the  profits  from  the  broken,  on  INTEREST. 

the  ground  that  the  partneWhip  was 

t-  «,i^  **r- .  *  r                      •  "  *n  what  cafe  different  penons  i«*j 

c:SfgoS.n ttnuce upon4a5:°^  f  the  fcm< ^for,^t 

their   pol.ee.  d.fim  from  that  of  io  ^ve$a0  irfurtbk i»»w«-   * 

vrsKSr-'      ,4°  *■  *•*  *■■£* ^ 

Thefe   companie.  m.y  .*.    agree-  Ho"  fo»  eV^SSaofpro^ 

jnenU  for mfurance,  upoo  mrfhmped  X^ft  j,  «  j*-*» 

Inform  of  aflion  they  muft'E  .^wh* ^^ W««** 

gd.  Proceed      (Declaration.)  **  wS^^J  th«  --*{ 

How  they  may  p  cad.                      (5oo  w,,"n,er  *™  tees  "j  aMiu  tin*"* 

Vid-P^fiJ,:    r/,faj              ,  pofklofih.ps  art  8"*'^ 


fade*.  j^t 

,:  dsre&oo  of  third  pcrfons,  hate  a»  LAW  OF  MERCHANTS. 

infurable  intereft.  8$ 

Whether  a  truftee,  a  codlgnee,   or  A  branch  of  public  law.                  1 6 

prize  agent,  may  infure.  88 

A  debt  which  gives  a  ikn  on  thf  thing  LAW  OF  NATIONS. 

infured  if  an  infurable  intereft.   a  18 

Whether  an  infurance  without  imereft  Defined.                                        $06* 

be  a  legal  contrad  at  common  law.  Ncrindirkkul  Ante  can  add  to  the  law 

88  of  nation*,  by  its  own  ordinance*. 

In  what  cafes  it  is  nece&ry  to  aver  328 

intereft  in  the  declaration.           90  Tbia  law  is  the  rule  for  deciding  quef- 

Vid.  Proceedings,  (Declaration.)  tiooa  of  prize.                             329 

When  a  mere  eefltu  que  truft  may  infure.  Alterations  by  treaties,  afta  only  the 

ib.  panic*  to  teb  treaties.              333 
In  what  cafe  a  general  agent  may  in- 
fure in  hir  own  right.                  91  Z££,  (Lord  C.  J.) 
An  infurable  intereft  can  only  be  found-  * 

ed  on  a  legal  or  equitable  title,     ib.  Obferrations  on  his  decifiona  in  quef- 

A  joint  purchaler  of  a   ihip,  whole  tions  of  infurance.                        28 

name  is  not  inferted  hi  the  regifter, 

iA2£1£~,  ta  »  m£  LETTER8  ot  "**<&*- 

Ue  iotw«ft « the  fum  lent.         95  If  a  fcip,  infcred  a»  a  private  trader, 

The  borrower  has  u  infurable  intereft  uke  ^^  ^              r  ^j,  ^  d;t 

in  the  furplv*  raise  of  the  thing  hy-  ch,rge  ^  feforer,?                   ,  Q. 

pwbecated.                               94  Other**,  If  ttelenertofiftnquebe 

But  the  H&ce  of  «  particular  trade  may  v^  ^^y  „  entice  temmn  en- 

vid^rW-^  i><^  £  ar*  wi*o-t  -f **■  tt  t$ 

W?T'    «.  ,,  L                  *         •  Vid-  *$*•  {Changing.) 

hen  there  (hall  be  a  return  of  prenu-  U  a  ^     JU^m  lm««  of  marque, 

am,  for  want  of  intereft  in  the  infer-  cniife  in    ^^  ^  thU  ^jj  ^ 

ed.    V&IUtur*oftr*m,um.  ademtion.                               40* 

If  (he  have  liberty  tocruffe  for  6  weeks, 

♦•INTEREST  OR    NO  INTER-  this  meant  6  iucceffive  weeks.    404 

EST."  Vid.  Deviation 

TiA.  Wager.  M  LIBERTY  TO  CRUISE." 

-       INTEREST.  (Proof  of.)  If  a  ftiip  have  liberty  to  cruife  for  fix 

_  .  _  weeks,    this    means  fix   fucceffive 

Vid.  Proceedings .   (Trial)  weeks.                                     403. 


INVOICE. 


Vid.  Rifi%  (Duration  of.) 


^   ^  "LIBERTY  TO'TOtJCH, 

Vid.  DncmntnU.  -  STAY,&c." 

LANDING  OF  GOODS.  How  this  claufe  (hall  be  conitrued.  39  a 

viQ.  ueveatton* 
id.  Sbipphg  and  landing  good*.  How 


t 
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How  to  the  cafe  of  an  Eajl  India  Toy-   The  lofi  muft  always  be  total.    66} 

age.  t&5    What  ate  the  ufaal  exceptions,  ikn 

Vid.  Rl/it  (Duration  of.)  the  party  infurcs  his  own  life,    ib, 

To  make  the  inform  liable,  not  nerelf 

LIEN*  t^>€  cau^e  °*  ^e  ^fy      tfec  *** 

itfclf,  ffluft  happen  within  the  tk 

When  this  mall  amount  to  an  iaforable        limited.  17*,  6jj 

intereft.  218    1*  the  policy  btfrem  the  dqtftbt  to, 

VuLFaStr.  that  day  is  exctnded.  tf 

Reafon  why  to  few  litigated  qoefatf 

T  Tr<  TJH*1?  D  «  have  a"'e°  UP0n  **  C0Dtnfi  *3 

LIGHTERS.  Re|tni  of  ^e^n,.  j^fe 

When  the  lob  of  good,  put  into  light-    ^^^/^t^Slf  *  » 
ers  mall  be  a  ge^  average*    463        *te  of  a  bankrupt  afurer.        * 

Vid.  Average, 

When  the  rifle  continues  on  goods  in  LOG-BOOK, 

lighters  employed  to  ladd  them.  1 67 

When  not.  ib.     *"*•  Documents. 

Vid.  Rifi,  (Duration  of.) 

LOMBARDS 

LIVES,  (infurance  upon. )  Vid.  Commerce. 

Nature  of  tins  contrail*  664 

LONDON  ASSVRM& 

Utility  of  it.  ib. 

Companies  for  tbi*  fpecies  of  infur*    Vid.  Infurance  Campanw* 

ance.  66$ 

Legality  of.  ib.  £0fiS# 

Warranty  of  the  health  and  age  of  the    T  ^  J  f  & 

l*  »*«"*'  667    p,rtial  lofs,  l0  ftip.  j 

How  made.  ib.  M  ^tr*0**'******** 

The  perfon's  having  a  particular  infir-  A»to  ^*M^T£1JS 

mity,  will  not  fifty  it.  ib.        H,ofs' _ VA-£I3* 

If  there  be  no  fuch  warranty  the  in-  What  lofles  are  not  with*  our  ^ 

furer  takes  all  the  rifle.  670    T-     ,  ,.  .       .  .«    .u.  ~m#d9*ii 

the  infurer  will  be  ^*J^ 

/«/^  0/  the  infured in  the  life  infured.        can  (hew  that  it  W^jr 

673        not  meant  to  be  infured  aga^» 

'  What  (hall  be  a  lofs  withrn  the  m 

Infurance  upon  lives,  without  intereft,  Vid.  Proceedings.     (&C^*^L* 

prohibited.                                     ib.  Within  what  time  a  lo^  matt  ^ 

In  what  cafe  a  creditor  has  an  insurable  to  make   the  iofurers  W,Cl 

intereft  in  the  life  of  his  debtor.  673  Rt/k,  (Duration  of)      .      yj, 

It  muft  be  a  legal  deb.                   675  Of  lofs  by  average  contribute 

The  Infurer  cannot  object  the  infancy  Average. 

of  the  debtor.                               ib.  By  barratry.     Vid.  Barratry^ 

A  truftee  may  infure  for  his  ceflui  que  By  capture.     Vid.  Cof^f*   jm  j 

•  trujk                                          676  Byarreftof.prjntf*    Vld'  ** 

J?j£  w£/V£  the  infurer  runt*  677 
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Oflo&bynianitgfaftL    Vid.  Running  Jmnlphka*  c*&u  rj 

fouL  Confilato  del  mart,  ib* 

ft^*^   ,VAiarn<i^^)  ■  Laws  of  Olerm:  t6 

By  perils  of  the  fta.    VjaV  Peril*  of  Laws  of  Wifbuj.  ib. 

jj*  ffa  Ordinance  of  the  ffanfeatU  Lcagnt*  17 

$7  expeafe  of  falrage.     VM*«  S*L  Ordinance  ofthe  nm  we  of  £«#*#  XIV. 

How  a  lofs  (hall  be  averred  in  the  dec* 

feraueo.    Vid.  PrweJmgs*  (Acfsr.  MARKET. 

Wilful  and  fraudulent  Iqfit,             475-  The  rife  or  «T  of  the  market  does  not 

Offence  of  piracy,  how  pWrt&ed  hf  tke  affed  the  infurer.                        539 

law  of  England.  .                        ib.  Vid.  Jdfuftma*. 
Destroying  any  fkip%  td  the  prejudice 

of  the  owners  of  the  flrip  or  goods  MASTER. 

oil  board,  is  felony.  477 

Ctfftfag  away,  burning,  or  destroying  V;d#  Captain. 

any  (hip,  to  the  prejudice  of  the  un* 

•derwriters  or  owners  of  goods,  is  .,rl_n  *„.*.,•* 

capital                 '    '  '  *"              ib*  MEMORANDUM. 

tn^  (trial.  J  When  introduced  into  policies*      139 

For  what  purpofe*  ^  a   ib* 

«« LOST  OR  NOT  LOST."        Focnofiu  ifc 

Altered  in  the  policies  of  the  two  in- 
Tbis  claufe  is  in  all  our  policies.     237        furance  companies.  140 

It  is  not  peculiar  to  them,  ib.    Conftru&ion  of  the  words  "free   cf 

Tke  reafone  for  inferring  it.  138        average,  unleft  general,  or  thejhip  be 

It  does  not  make  the  ebottaA  a  wa>      flranded"  14  z 

ger.  ib.    Held  that  they  make  a  condition.      9b» 

Nor  more  haaaadoaf.  ib.    Held  that  they  make  an  exception*    St 

Whether  the  infurers  be  nabig  for  a 
LOUIS  XIV.  tota*  ^*  oa  tne  enumerated  articles.- 

x45 
As    to  his    famous   ordinance,  Vid.    Whether,   upon  a  Jranding.  they  are 

Marine  taw.  J"*  1D  the  ftme  &ttaft°°  «*  <**« 

commodities.  •    ib* 

MJNSFIELD*  LORD.  T«  «*«  ^  rf lofs  the  «/«*"»« 

liable  upon  the  enumerated  articles. 

Cehbmy  of  his  jadgmtnts  in  infurance    ^  ^  ^  a  lof$  ^  ftnmd      ^  J» 

^"^  •  **'28        in  the  memorandum.  149 

>   madtvti:  tutted  voti  *»  what  ca^  ^  infurers  (halT be  liaSIev 

KAKiI*£  «f«R"  i  ••  for  a  partial  lofs  upon  the  enumerated 

articles.  ib. 

Vtd.  Bottomrj.  .  Jt  i$  now  ftttled  that-  a  ftraDding  js  a 

condition,  and'  lets  in  all  partial  lofTes. 
MARINE  LAW.  150.  152 

.    Whether  Aernemorandunfexcloclestho 
Hidory  of.  14       *«otal  lofs  of  an  entire  individual.  1  $$ 

Riodianhw.  ib.    Vid.  Ri/k.  MIS- 

3-Z 
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MISREPRESENTATION*  MUTINY, 


Vid*  RtprefmtMiiem.  When  a  mutiny  of  the  crew  will  tini 

deviation.  41J 

MISSING  SHIP.  What  A»aU  be  a  lofc  by  mooy* 

«  flares.  617 

When  a  miffing  (hip  (hall  be  prefumed    VkL  J**"*"™*' D^^ 
loft.    Vxd.  P/r&  *//A*  to. 

NAVIGATION  LAWR 
MISTAKE. 

Whether  the  infurers  are  liable  for  the  "     ^*  " 

mifiake  of  the  mafter.  1 36  NEW  TmL 

MONEY.  The  conft  ^1  not  gnat  a  **  ntf, 

to  let  in  the obje&w  of  ifcao* 
How  it  may  be  infured.   Vid.  C<w«.  m  54 

Bringing  money  into  court.  Vid.  Pro-  A  fie^  triaj  b  g^^ty  panted  with 

ue&mgu     (pUa.)  mate  fc^  in  qaeB»ol  ofifl&r- 

When  money  (hall  contribute  to  a  gen-  ^^  ^^  ^  tty  ^a  005 
eral  average.                               466 

MONEY  HAD  AND  RECEIVED.         NECESSITY,  (Vojage  o£) 

When  a  count  upon  this  is  neceffary  in    Vid.  Deviation. 

the  declaration.     Vid.   Proceedings  9 
,    (deehra^m.)  NEGRO  SLAVES. 

MONOPOLIES.  vid.  Slaves,  Ri/k. 

Their  effefl  on  commerce,  till  abolifh*  NEUTRAL, 

ed  by  ftatute.  13 

In  what  cafe  a  oeatral,  W^ 
MOORED  (in  fafety. )  with  an  alien  caany,  aV"**' } 

Vid.  Enemy.  a 


rhen  a  (hip  (hall  be  faid  to  be  moored    Obligations  of  Beautify-         .  j 
in  fafety.    Vid.  «j&  (duration  jj   The  right  of  vifitation  art  *■■» 

neutral*  vtodfcated.  *£, 

In  what  cafe  the  H**l?h, 


MORTGAGE.  *■  *"»*  «*  ,ne  ^""^wJ  «• 

my'a  coantry  may  be  op*   ^ 

In  what  cafe  the  mortgagor  of  a  (hib  neutral  fl»ip.                .^  ^ 

fhaU  Adeemed  the  owner.        45t  Of  the  warranty  that  *  a"*    * 

When  a  mortgage  (hall  be  fufficient  "IS"™  V°V^Ld] 

proof  of  intereft.                       61 S  *■*•  *r*"«*  f"**' 


OLERON,  (I*«rfJ 


MUSTER  ROLL. 
Vid.  D«tmmt*.         ••>,•-  Vid.  MerhuUv. 


I*tik. 
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OPEN  POLICY. 
Vid,  Pdkj. 

OPINION. 

Vid.  Evidence. 

ORDINANCES. 
Vid.  Marine  law,  Infuranee. 

OVER  INSURANCE." 

Vid.  JiUereJl,  Return  of  Premium,  Double 
•Infuranee. 

.  OWNERS. 

To  wfcft  riflw  they  are  liable.  Vid, 
Ri/i,  (Q-wntri  Mile.)  , 

PARTIAL  LOSS. 
Vid.  Loft,  jfbandfmment*, 

m  * 

PARTNERS. 

Infuranee  by.  Vid.  Infuranee  Corn* 
pontes. 

PASSPORT. 
Vki.  Document. 

i 

\ 

PEOPLE. 

* 

This  word  means  *  people  or  nation, 
not  a  lawlefs  rabble.  43 0 

Vid.  Arreft  of  Prince*. 

PERILS  OF  THE  SEA. 

How  tbefe  words  are  underftood  in  in- 
furanee. 416 

They  comprehend  every  fpecies  of  fiat 
damage.  ib. 

Foundering,  (trending,  linking  againfv 
fun  ken  rocks.  ib. 

When  a  miffing  (hip  (hall  be  prefumed 
to  hsrve  foundered  at  fea.  ib. 

What  fhall  be  a  lofs  by  capture,  and 
not  by  perils  of  the  fea.  44$ 

It  is  not  a  lofs  by  perils  of  the  fea,  if 
Hayes  be  thrown  overboard  from 
fcarcity  of  water.  ib. 


Or  die  for  want  of  food,  occasioned  by 

the  unufual  length  of  the  voyage.  419 
If  a  (hip  be  deftroyed  by  worms,  riris 

is  not  a  lofs  by  perils  0/  the  fea.     ib* 
Nor  where  a  ihtp  is  damaged  by  the 

ordinary  fervice  (he  is  engaged  in. 

4*o 
What  lofs  of  animals  is  within  the  pol- 

icy.  ib. 

PETTY  AVERAGE. 
Vid.  Average. 

PIRACY. 

If  a  mob  of  rioters  board  a  (hip,  and 
occafion  a  ftrandfcng,  this  it  a  loft  by 
pirates.  593 

How  piracy  is  punifiied  by  the  law  of 
England.  .  475 


PLAGUE. 


Vid.  InfcQiou. 

r 

POLICY. 

Nature  and*djfferent  forts  of  policies.  1 9! 

Denomination.  ib. 

Different  forts.  199 

How  the  value  in  a  valued  policy  fh*H 

be  afcertained.  260 

Effect  of  the  valuation.  ib. 

How  a  valued  policy  differs  from  a 

wager.*  201 

The  value  is  only  prima facie  evidence  of 
*  the  imereft',  and  may  be  difpnted.  ib. 
The  principal  difference  between  *  an 

open  and  a  valued  policy,  is  in  the 

c«fe  of  a  total  lofs.  203 

How  and  by  whom  it  may  be  effeSed.  ib* 

It  is  ufually  effected  by  an  infuranee 
broker.  ib* 

Vid.  Infuranee  Broker. 

When  effected,  the  infured  may  main* 
tain  trover  for.  it.  209 

Even  where  an  agent  pretends  he  has 
effected  a  policy,  trover  will  lie  fof 
it.  210 

Vid,  Agent. 

Form 


^O  nutm* 

Formandf^nifiititfkpomtyt         211     If  the  %  b*  »  to^-m^mdi 

*   fettrfelt  ftobkMfc  IpccBtod;    itf 
When  tfce  prefcot  'fcrm  ^sintrod*.    y    The  fer& 'mfured  <%ainf.         ijj 

„***•      ,      ,.   '  .        >    ib#    What  pcrili' are  flWwiihin  the  g«erJ 

Howit  ought  to  bcioterprctcd*  211,210         words  itf 

Clonal  daufc..  ib.    Of  fce  clanfc  «  #  ir  t*  %».«     £ 

The  requifitw  «f  a  policy  ore,  ■  >.«#»•  i  l  -  r    i':  U  j 

J.  7flf  ittMir  o/ik  infureJ,  bit  agati  $f  "    misfortune.  '  JJ9 

.  ****•  *•  7.   Tkj^fetfthemfi*m9id* 

FoJirie*  io  bknk  arc  prohibited*    ai|        ceiptforltH pr*w*i         '     * 

In  whofe  name  a  policy  may  he.     114  ^y  thc  rcccipt  ;s  par^  0f  the  policy.  & 
When  the  name  of  the  broker  will  be  -  *' 

foffcitnt.     '  a  19  8.^  The  c ommon  memorandum,       up 

_.  ..„...**  The  date  Mdftmfcfym-        *4' 

a.  Tk  «*««/  */  *k/*  <W  ik  m^*r.    H<>w  ^  na-fi  ^  fttfcriW.     E 

When  the  (hip  flamed  may  be  change^.    Jo>   ^be  Stamp.  *4* 

Wlien  an  infuraoee  max  be  on  »  or   The  Aat.  35  Gw.  TIL  ft  fy  nnj* 

/tor.     Vid.  S%.  ™  marine  policies,  t  *JWJ 

iWfpeciea  of  tefel  maft  be  mention-        1 1.  61/.  per  tea. « theftnn  «*«* 

*  '      f.  -_  .  ,  *"    Whcfl  the  premiaai  'M i  •*  ««| 

3.  Tbefubjea  matter  of tbetnfurance*  222         lot.  percent.  thcdutyisiM*  * 

It  may  be  on  goods  generally,  or  the  ©t  it  may  be  aV.  6  A  forwaj** 

goods  may  be  Ipecificd,        '223  vtJa 

Bottomry  loans  muft  be  defefibed  as  In  what  cafe,  npoaanoftxwfc** 

fuch.     ;  ib.        the  excefs  pfduty  18k** 

Unlefs  the  u/age  of  a  particular"  trade  « 

mould  make  an  exception.         225  What  contract  mall  be  deena*F*  , 
What  things  mall  be  comprehended  ,      ^ 

under  a  general  policy  on  goods.  2^5  No  policy  on  a  mip  to  W «" a  "T 
What  not.                           *   225,  226        term  than  twelve  months.    *  fe 

What  is  included  in  an  infurance  on  a  No  infurance  to  be  i**™**^ 

fhip.  '     '227        unlefs  (tamped  ;  aod no p*I»£ 

The  defcnyuo*  of  the  toyage  tea  •  di-      for        ;oftnnce  unlefi  M*£ 
left  reference  to  all  the  circunftan-    Peiatec,  0B  *e  farter  fa*""* 

If  a  blank  be  left  other  for  the  port  of    pena,     fof  infttring  ^tho*  .  ** 

•  -dcparwrevrqnaeiiiMtioa,  the  poll-  '      .      ' 

cy  will  be  Toid.                            ib.  In  vhat  cafe  the  tw0  infimnct  a* 

How  ^e  commencement  and  end  of  the  iM  ^y  make  &***  *  * 

nlk  toll  fee  Wfcd.  -  lb..  Ra  ed  J.U.  N  * 
Ifforater.m,  ttmjift  0Qt  exceed  twelye  .  Whfcn  *n  alteration  iMyb*^™  7 

months.'                                      128  ~>ncw                                 J* 

It  muft  not- be  calcoIaJed  »'?ndncc  a  Bv  ai  C««.  III.  «•  I0»  a"  *     < 

falfe  conclufion.       '    '•"■•''  ib.  j  .•„    *.  ^«^>J«1.               ** 

If  the  mtp  fetl  orf  a  difierent  vbyaje  duUC8  afC  ***.   ^Wor  r 

■      From   trait  •  mentioned,-  the  'infarers  wben  the  ^  ?al  U             * 

will  be  difcharged.                       %\o  **&*&•                              .      ^ 

IHlKneltd'n  helwcM^in'-mtelMeS  devi-  What  will  atfthw*  aD $&    y*t 

ation,  and  a  different  voyage.   *  2^2 


V 


VThm  the  ewrtwiH  «wtar  i*.       «4*  <            PMZE  AGEMT.    .       i. 

nj^                      '                  .,.$  When  he  flull  hate  anu&raMc  jntOt 

When  «  eouit  of  equity  will  dit ed  »  «J  »  •  F"*  vkL  '■**  f ••** 

alteration.              '                  "   ».  W 


'•    *  J 


Witts  k  Ml .  be  in  pur&aace  of  a* 

agreement.  247  PROCEEDINGS. 

How.  policy  4aBb.confln.ed.    ,64  WheB  ^  M  ^^  ^  ^ 

firft  brought  on  policies.  24 

POLICY  BROKER*  Hislory  of- the  com  of  potfeki  <rf  in* 

t   1        France.  25 

Vide  Infurance  Broker*  *      \  ■ 

h  wot  courts  aOwnt  omfommmay  ** 

brought*  j  8j 

PREMIUM.  Courts  of  common  law.  U* 

Courts  of  equity  have  no  juriJHitftion. 

Why  the  receipt  for  the   premium*  is  586 

always  a  part  of  the  policy.         239    The  effetf  of  'an  agreement  to  fubmtt 

An  action  will  lie  for  if  notwitbftand-       to  a&itcarioa*  ik 

ing  the  receipt.  240 

The  non-payment  of  k  will  not  afltft    Tie  declaration.  5$? 

the  validity  of  the  contract.         ib.  l 

Vid.  Infurance  Broker,  Pclic*,  Return    Wha;  »  thc  proper  form  pfaaion.  ib* 
4?/*  Premium,  Again  If  private  underwriters. .         ib. 

Againft  the  two  infurance  companies. 

596 
PORT  OF  DISCHARGE.         Form  of  dcclariog  againft  them,      ib. 

Heads  of  a  declaration.  ib. 

Where  there  are  federal  ports  of  dif-    Count  for  money  had  and  received. 

charge,  in  what  order  they  muft  be  588*  J97 

taken.     Vid.  Deviation*,  (tubatjbatl   It  is  not  neceffary  to  declare  (pecialty 

It.)  npon  an  adjuitmtnfp    Vid.  ^4*iff* 

meat* 
How  Ac  intereft  (hall  be  averred.  580^ 

PRESUMPTION.  „       ..,-,,.         _i59°' 59f 

Howthe  low  toll  be  mrted.  591,10 

When  afcipmall  be  prcWd  t^be  :  '    *     595 

loft.  4 1 6   When  the  venue  may  be  chufged.  59  $ 

PRIVATEER.  nim£*   **  *****  ?"*   lb! 

May  be  infured,    «  interfjl  oruointe-    |n  what  cafc$  ^  ^eral  jffoe  is  the 

Entitled  to  what  ialvage  upon  we**-   inSan^c  oTa  fpecialtraTerfy  ib. 

turcs"  473    What  may  be  given  in  evidence  under 

the  general  itfue.  598 

PRIZE.  When  the  injured  may  be  called  upon 

..      ^  m  to  declare  how  much  he  hasiaiur- 

When  a  prize  may  be  infured  by.  the        cJj.  .  X99 

captors.    Vid.  Intereft,  (injur  ahh.)    #jk^  th*  defendant  may  plead  a  ten* 
Vid.  Warranty  (neutral.)  .     der^  .    ib. 

When  He  (hall  bring  money  into  court. 

ib. 
On 
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On  wh^t  count.                             <gp  When  thcpaymMt  of  fkhagcruyke 

Whether  alien  enemy  ought  to  be/pe-  '      proved.                                619 

cially  pleaded.                            Up  T&m  Mb  pmed  waft  be  m  named* 

Jtlow  the  two  infurance  companies  fhaJl  - .  coofequence  of  the  canfe  aUegaUa 

plead.                                          609  In  what  cafe  wages  and  provifiowfcii 

OftietmfiBJaiknrtdt.           .      60*  bealofcwiAbthepoScy.&cfa, 

Theneceffityof  confdlidatiogaflioDt.ib.  {fow  a  (hij^a  pwifipM  are  prftfef 

Thit  waa  done  formerly  iaototfta  of  by  the  policy.                     fo 

equity.                                          ife  What  (hall  be  within  the  prottfliatf 

Fiift  attempt  jo  ooofoiidate  in  a  court  the  policy,  as  part,  of  the  ftip  d 

of  law.                                       603  furniture.                             W 

Mature  of  the  rule.                         604  Whether  an  infiuvr  on  good*  be  1^ 

Mutual  adnaii&on*,                            ib.  for  freight.                           6zl 

Terms  impofed  on  each  party.         ib.  How  tacpbiniaff  fliaUrecorer.   69 

Benefits  refulting  from  this  rule*'  6c|  \Vhat  remedy  the  Iflftred  fiiafl  hafe 

When  the  fuing  out  a  writ  of  error  will  againA  the  eftatt  of  a  huicnipt  » 

be  a  hrcach  of  this  rule.            (S06  ,  fiirer.                                  ^5f 

Of  tbi  trial,                                      ib.  PROFIT. 

Whatrauft  be  proved  by  the  plaintiff  ib.  ,    ,  . 

„             a                                  ..,  Whether  the  expectation  of  profit  be 

«»nt  <•**»&                            ^    ibJ  an  inforable  interdh    7M*  J« 

Whether  parol  evidence  can  be  receif  ed  Whether  money  may  be  lent  on  b* 

to  pro^e  an*  agreement  inconfiiteot  tomry,  or  profit.                    W 

with  the  policy.  ib. 

Whether    an  uftge  explanatory  of  a  PROHIBITED  GQ0B& 

claufe  may  be  proved.  609 

What  /hall  be  fuffjeient  proof  of  tb?  Vid.  Smuggling* 

authority  of  an  agent  to  underwrite  „„/vtoct 

for  hi?  principal.                        $10  PROTE51. 


2tP<9W*t*/*kt**wm>        .       lb.    Vid.  j?«b&**     r 

3.  /n/^  of  tbc.mfund.  ,.  .  6t  1  pROVMWI* 
What   (hall  be  fufficicot  proof  of  intoj    j}w  a  miys  provifi0ns  are'  P**- 

«**•    ,1  r-  '      nJb>        by  the  policy.      .  .J? 

Upona  general  averment  of  tntereft.  6 1 2,   fn  ^nar  cafe*  the  confumptionffp 

Upon  a  valued  policy.  lb.'      .  vifl0n$  ^u  be  a  Jofs  «*■  J 

Upon  goods.        •                         ??3.  Policy:    >    '"         '  6t*6!tiX 

Upon  bottomry  loan*                       ib.  v&  p3roc^tngt.    (PntfW 

Howabottomry  bond  imillbe  proved.ro.  •    • 

Whether,  upon  a  writ  of  inquiry,. the,  OUARANTINE. 

plaintiff  Hull  be  obliged  to  prove  in-  ^-                               ^ 

«ereft.                                           105  wben  the   riik  on  a  /hip  **»  ^ 

4.  CompTtance  v'tth  warranties.        %x$  5  ttnoe  during  miaranft*. 

5.  7&fy/.    ""'  6ij      :.   .•  ,     RANSOM. 

Upon  1  (hip.  '■••■  •■-•*  •*  '%.'•  "  ■  jj^i 
Upon  goods.  ib.  VWC#»*ttJlfa«<£r-  fct» 
By  capture.  61 7„  6ia,  I***  the  hiw  W'^*!^  »(ltf*<* 
By  aetentfon  of  people."  '  '  '  Stj1  doming  «ftpw**»  '•*"  .  4ji 
By  barratry.  •»■*•"  *"&£  «?7  •'"*'"  RAT* 
What  lofs  "may  be  proved  within  a  pol-  <*  ■  ••  . . 
icy  on  flares.     *                        ib. 
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RATS.  Whether  a  computation  fated  as  fift 

will  avoid  the  <poficy.  33$ 

When  the  awnart  saidumfhi  atelkble    When  a  mifreprefentation  avoids  the 
-  v  for  injuries  by.  **7        contraA.    '  33^ 

REGISTER*      '  Win*r#reJentoiHJbfillk4m^& 

juuntly  true.  34  j 

Whether  a  perfon  can  have  a  legs!  or  .  .  r-  .     ....          .  P ,-         .. 

equitable  <3de  to  a  (Up  withaut  betn*  \**f™**)«a*****™*£> 

"  aimed  in  the  rtgtfter.                 93  A  jmfreprefenut.oow.il  ootaT«d  the 

VkL  «W/,  litre*.  **•*  .f.tke  «fiired*«.  act  de* 

*'         J                         ^ .-  ceivedbyit.                               343 

RE-INBURANCE.  . "', 

RESPONDENTIA. 
What  is  meant  by  re-infutanct.  Ill, 

'  '  114    Vid.  Bottomry*  %  ^ 

To  whom  the  re-infarer  is  refpoo6ble. 

.     ,  "3        RETURN  OF.  PREMIUM. 

In  what  cafe  permitted*  ib. 

The  law  re.trarii.mg  it  extends  to  for-    Where  the  ctmteaalevojdab  initio*  544 

eign  (hips.  .     iij,  M4 

X.For  WMtoftMerefl.         w    -  »    »b« 

RENDEZVOUS.  ,   ^  M  OTer.tefanocet.    .  k 

Vid.  Warranty.     (Convoy.)  *ot  there  fhall  be  no  return  upon  a 

imager  policy*  y^a 

REPAIRS        '  Unlefs  the  contract  be  refcinded  while 

it  is  executory.  55*, 

Vid.  Average,  Proceedings.     (Proof  of  The*  <*aU  be  no  return  upon  a  re- 

Upon  what  principle  tnepremram  (hall  be 
REPRESENTATION.  icn«ed«n»»«»^f«l|^.  5^,554. 

/Fitf  >fl  ««.*  ft,  a  ««W  nfrt-    »•**«*•"*■**«**'*•  cnm,.556 
t  fintaUom.  J  35    Though  the  infurance  in  fuch  cafe  is 

wn.  t     — r   *  *•-     —-n  -w-.:-i        wid*  there  fluji  be  op  return.       ib. 

When  a  nnfreprefcouuon  will  «vok1  ^  ^  no  -^  h  "  ^^  ^  ^ 

thecontraft.  ib.       bf     d  fc  ftdJ  ^ 

If  made    without  knowing   whether    In  what  c'afc  thc  ^;nt;ff  J*  J: 

Vte^^iHilbcBmilMt       -did  for  the  premki,.  „•' 

trac-        ,  .  „       ,  lb;    3-  JW«*  *A*r«  tr  /rW  as  f£*  *«*/<& 

If  dated  only  as  Mtf.  336        „.  the  Merm  5S9 

Oc  expiation,  lb. 

IJi&rence   between   a,  representation  Qn  i^e  part  of  tb*  infvtter*  *,. 

and  a  warranty.  ib.  On  depart  of  the  infured.  559*560,562 

Duty  of  agents  and  brokers  as  to  the 

reprefentations  made  by  them.    337  Where  the  rlflt  hat  not  been  ftmmeneeal 

Their  refpoafibtlity  for  any  rtpfefe*-'  SH 

ttriwuiiade  wbhout  authority.  358  —-.    «       ..  .        .        . 

How  far  aw-eprefentatioo  to  the  firft  Whether  this  may  be  when  it  pro- 
underwriter  is  a  reprefentation  to  all.        <*ed*  from  «  *a  *f  *c  .»&«■«*• 

33B,67o  5^£J 


759  /«**♦ 

Whew  the  voyage  h  Jiiittli.        5*4  *<«*• 

Upon  an  infaranee  **al  md fnm."  .         .  .     •/■ 

^  567, 57«    -*^t  ?H,1*L."W,",'i 

In  what  cafe  triage  will  warn**  an       •*  *  *»«»  «*•  V 

^ppordoomeat  of  the  premium.  5fe    ite^ipMrffc-W  * 
Wsmu  eootogeucy  wtll  dwMe  the   w^eTagainftthemitoeoftkeea. 

Where  the  rift  is  entire.  571  tf^l^  „,  iSk'v^W* 

Where  the  prem.u.nueo^.      573  W<^;     w        •**    ^k 

Where  the  jnfcraace  u  for  a  term.  574  a«  ,o  the  rilb  agautf  wM  &• 
Upon  an  uftrance  00  a  man'.  life.        tMJbeia[iaei7vii.S!t«>. 

When  the  premium  it  computed  at  fo    jpj^  ^a,  ^  ^j,  «fc  cmmfh" 
much  fer  m«aii.  577  ijj 

//*».  .a.  *-./•  ^  a-.  **-j^    What  are  excluded  by  tie  cam* 

^L      ferformme  ********    «  memorandum.    Vii  Jfcw-V 

Aa,  upon  the  (h,p'«  fid,ng  w«th  con.  "^^Ze  Mb.                ^ 

voy  and  arming*                        ib%  ^  f 

fceafon  of  this  ftipulation.              580  jp^^Me  occafioncd  by  the  tdt  tf  * 

Tke  meaniag  of  the  words,  "  amfor*  fo£?                                  » 

nw."                                      581  Bad   Jlowage;  wet,  **  w^1* 

What  irriW- will  entitle  the  infiired  menu  rats,  &c                  ^ 

.  toaretunv                                 ib*  Thcy  arc  auftpcraWa for tfcA  «H* 

What  (hall  be  a  failing  with  contoy  all  precantion  be  ***•         * 

within  the  lliptJation.        *66>  58 J  Whether  they  t»  **b^j!*l 

qFA^M^*.  deoji-ihippiag-d^ 

;  «  -  «*«.                               ib.  To^t-extent  they  are  J-kfc    \ 

At  common  law.  lfo 

REVERSIONER.  By  flat**  „     .     * 

But  the  infuren  aa  well  "P'Ti 
How  a  Are-policy  (hall  be  afigaed  w       aild  ^fl^  „e  faUr  /«  o«* 

the  meruoner.  696       theft. 

WhotJUBU  the  &"**  J*  * 
RHODIANS.  ^-^  * 

Vid,  Jlfame  Z.4*,  UM.gW.      .  * 

la  other  countries.  ^ 

_    .         ^  Qn  board  the  fanie<  1 

RIGGING.  Removed  to  Mother  «d£        ^ 

urj    <r  1/  On  board » ftore.  ftip.  ^ 

VM.  ****.  When    the  rift  **»*?/* 

bought  wkn  d>«  I"**?  "  «, 
„  ,™,„  to©3»  6»ed,  in  a  new  »*     3'> 

RIOTS.  HoV  lo.g  it  «•*■«  *»  *£,«, 

Whether  the  riots  of  178*  were  a  ottf   InX'S  btef  •  of  thei****     $ 
«^.withk%exccyip*of.j    fc^^^JtfK*     fh* 


& 


J 


,    hit*.  J$t 

• 

T/fhtrt  the  goods  remain   on    board  Whefe4  the  liberty  is,  "  to  touch  and 

longer  than  ufaiL                        169  ftay%*  ottiy.                        ,1        1^7 
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Every  underwriter  Tsprefumed  to  Iceow  Whether  the  rifle   continues/  though 
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■  the  reft  .of  her  cargo.                 178 
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H*&£.                            +L°-  SENTENCE 

How  adjdfed  where  the  panic  difc-  A,  w  ^  efta  of  a  ^J*I 
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paid.  ib.    ^      ^  .    .j| 
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fhipia  neceffary.                          ib.  VkL  £*rfr,,(hw  pm^ed.)  Lofi, 
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Whether  a  praftiae  prevailing  for  three  How  <**TW  «»•  <*  ***** 

^«rx,  amounts  to  an  ufage  of  trade.  ^  JfSgU.  of  tke«9W»  * 
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Set  ?»»*«"n|  beyond  die  mtcreft  is      ,|D  ^  dired  COtttfc  ^  ^  ToyagCt 

<  40gainit  the  ftatute.                      it  1  Ulig  ^  not  ^  a  compliance,  bttt  a 

A  Wucd  pokey  *»t*&Ud  profits  hat  different               anj£  ie  be  to  joio 

-  Jbcen  held  not  to  be  a  wager.        ib.  ^nvby.                                     256 

So,  apoo  s*p*3*d  ummifia*  a»  con-  #  a  mi    ^^  ground  Wltk  intcnr  ^ 

_Wf*  t  .        .  f  I  *       Jail,  but  is  immediately  obliged  to 

Whether  there  may  be  a  wajer  in  the       *ut  back  thi|  wai  ^  a  compfaace. 
rrJbrm  of  a  bottomry  loan*    Vid.  ito-      .  f  *     %$g 

'*"**  To  fall  toitb  convoy,  ib. 

**'u  WAGES.  Efie&  of  a  non-compliance  with  this 

warranty*  tb» 

Wkeft  wfcges  incurred  during  a  repair   Wheo  the  (hip  is  difabled  in  her  paf- 

maJl  be  a  general  average.  464,  020        fage  to  the  place  of  rendezvous.  262 

tthfcther  teamen's  wages  may  be  in-  ,     . 

Sabred.  74    l*  &  muJ  *  ^h  the  regular  convoy,  ib. 

Whether  money  may  be  lent  oa  re-  •         ~ 

•      fpondentia  on  wages.  645  g  convoy,  what.  ib. 

How  the  payment  of  feamen's  wages  **«  th«  officers,  Ac.  of  the  men  of 
•    is  rqgu&ted.                               1$       war  m  Punifhablc  for  n»&ebaviour. 

Vid.  Sot&r/.  _.      r       €  __      .      ^.u*t3 

What  fort  of  convoy  is  meant  by  the 

warranty.  ib» 

WARLIKE  STORES.  The  mefe  prowatonof  »  man  of  war 

VH.  Crtrak*** *mr.  «  not  convoy.  a6+ 

2.  /#  «»^  &  from  the  fines  of  rendemvont 
r  WARRANT*.  npfoiniedby government.  •  ib. 

....  ,  When  the  (hip  is  protected  by  the  pot 

Nature  of*  248        jCy  t0  the  place  of  rendezvous,    ibl 

TEH#erent  forts.  >b-    •  [t  mvjl  be  a  convoy  for  tf*  voyage.  %6& 

'How  conftrued. »  2ft?    What  is  meant  by  convoy  for  the  voy- 

How  performed.  **• '.      Me.  •.266,26* 


758  ItuUx. 

Whether  different  convoys  for-difietent  Nature  of  dxis  warranty.           M 

parts  of  the  voyage  be  convoy  for  How  expreffed  in  the  policy.       h 

the  voyage.                        269, 171  What  fhall  bedeemed  neutral  jropeitji 

&> 

4,  The  JHj>  muj  haw  failing  imflru8ims.  It  is  fufficient  if  the  warranty  be  tf* 

_                        _.  The   chance  of  future  war  is  a  1* 

How  far  failing  inftruclions  are  efleo-  within  the  policy.                 & 

tial  to  failing  with  convoy.  ib. 

Where  the  convoy  fails  before  the  time  When  this  warranty  JbaH  befdffd  *f 

appointed.                                   272  a  condemnation  as  pnu*           *8 

In  what  cafe  the  want  of  failing  in-  , 

ftrndiofls  will  be  excufed.          2  74  When  the  judgment  of  *  ferejga  ««t 

If  the  captain  lofe  any  opportunity  of  fhall  be  coaelufivt  mE^/tco^ 

obtaining  them  before  he  fails,  it  will  288,  to  19*,  pi 

be  fatal                                     276  The  courts  of  jufb'ce  is  f^fj? 

This  warranty  muft  be  expounded  ac-  regard  to  the  judgocstt«  Mg 

cording  ta  she  ufage  of  trade*     278  tribunals.                           Jj 

•When  the  court  mayenitaf  tteqw- 

5.  The  flupnujl  depart  and  continue  with  tion  of  neutrality,  oot«itfan«f 
the  convoy  >  till  the  end  of  the  voyage,  the  judgment.  toiitsity 
unkfs  fefarattd  by  ueceffity.             ib.  Whether  aa.imjnfi  farteace  be  ctjndi 

five.  * 

If  the  fhip  do  not  get  under  weigh  with  j0  whj|t  execBt  the  fbttiga  jndgseet 

the  convoy,  it  will  be  fatal.         279  H  conclufite.                      J* 
So,  if  fhe  leave  the  convoy  without  ne- 

ceflity.                                          ib.  Whatjhall amwuatoajaftm'f* 

If  feparated,  fhe  muft  do  all  fhe  can  to  traJity.                                P 

rejoin  the  convoy.               279,280  - 

If  the  matter,  through  fraud  »r  .oegfr-  .1.  Re/jfimg  vjfitstm  a*lfi*k  * 

geoce,  leave  the  convoy,  it  will  dif-  4    fiJt 

charge  the  infurers.                     280  Whether  a  neutral  be  bound  to m 

to  vrfitation  and  fearch.         ,, 

Mow  failing  with  convoy  1/  regulated  by  This  queftion  confidercd.          J? 

Jlatute.                                       a  80  Law  of  nations  defined.            - 

^          ^  ,,,.  DocTrine  of  Hubner. 

By  38  G.  Ill,  c.  76,  no  fhip  fhall  fail  Of  the  Confolato  del  mare.         P 

without  convoy.                             ib.  Of  Bynlerjboch                        5 

Penalties  for.  failing  without  or  defert-  Of  Vatttl.                              \ 

ing  the  convoy.                          a*i  jy^  ordinances.              gj^ 

J»  fuch-cafc^he  ioiurance  fhall  be  void.  Attempts  of  the  Northern  <**M**? 

ib.  /i 


Bond  to  be  given  that  the  fhip  fhall"    Judgments  of  the  jM^00"1  *t 

y°y*        miralty.  *. 

282    The  penalty  of  refinance.         3* 


fail  wkh,  and  not    defert,  convoy.        miralty. 

282    ~~ 
Exceptions.  ib. 


Jbxcepnons.                                        ib.  ,f     -a 

Duty  of  the  captain  with  refpert  to  Z.  Forfeiture  of  neutra&jb/^^ 

fignab.                                      283  ottfr^docmertff"*^  xr} 

When  a  fhip  fhall  be  whhhv  the  excep-  ties.                                  * 

***'                                        *"  AstotheAK»im»(ireqaite^^ 

|T6af  tb*  thing  infuredis  neutral property.  taiu  Vid.  Dot**"**'         tyty 

*8$ 


Index. 


73$ 

What  fell  be  the  efft&  of  the  want  WET. 

«f  documents.  319 

It  U  oot  enough  that  a  {hip  be  in  faft    When  the  owners  and  mailer  (hall  be 

neutral.  ib.        liable  for  lofs  occasioned  by  wet.  157 

§bc  mult  be  fo  to  the  purpofe  of  being 

proteaed.  317* 3*9  WISBUY,  (laws  of.) 

le  be  not  properly  qualified  to  fail 
10  a  neutral  any  part  of  the  voyage,    Vtd.  Marine  law. 
the  infurers  will  be  difcharged.  320 


WITNESS. 
Vid.  Evidence. 


If  a  ihip  fubjed  herfelf  to  be  carried 

into  an  enemy's  port,  file  falfiiies  the 

warranty.  32 1 

Neutrals  are  not  bound  to  take  notice 

•of  regulations  made  by  belligerents, 

*  contrary  to  the  law  of  nations.  322 

Whether,  being  informed  of  them,  they    Vid.  Smuggling 

ought  «b  take  notice  of  them  for 

their  own  iafety.  324 

If  an  infarer  know  of  them,  he  mould 

give  notice  to  the  insured.         t*6 

W  hoth  be  ignorant,  the  non-obferv- 

ance  of  thesa  will  not  he  a  forfeiture. 

-    .  ib. 


WOOL. 


4  WORMS.  . 

If  a  fhip  be  deftroyed  by  worms,  it  is 

sot  a  I0&  by  the  perils  of  the  fea.  41 9 


WRIT  OF  ERROR. 
ID* 
ayigated  according    g^g  out  a  writ  0f  crror  j8  a  br^h  of 

3a3»  33°       the  confolidation  rule,  though  for 
manifeft  error.  6o$ 
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